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I.WELCOME AND OPENING REMARKS

Judge Roger Kaufman, Chair, called the meeting to order at 10:00 a.m. He welcomed
everyone and thanked the Superior Court in Pima County for providing the Committee
with meeting accommodations for their Tucson meeting. Judge Kaufman then
acknowledged guests. All those present introduced themselves.



IT.

III.

APPROVAL OF MINUTES - September 14, 2001

The minutes from the September 14, 2001 meeting were previously distributed
electronically. Revisions and corrections received from members prior to the meeting
were incorporated by staff. Copies of the revised minutes were provided for review at the
meeting .

MOTION: To approve the revised minutes for the September 14, 2001
meeting as distributed. Seconded and passed.
COSC-02-001

NEW BUSINESS

A. Committee to Study Probation Officer Safety and Training: Final Report
on Officer Safety

Ms. Kathy Waters, Director of the Adult Probation Services Division for the
Administrative Office of the Courts (AOC), presented the final report on
the Ad Hoc Committee on Officer Safety and Training. Ms. Waters provided
a brief overview of the history leading up to the formation of the Ad Hoc
Committee, established by Administrative Order #2001-32. She explained the
Committee’ s purpose was to develop and make recommendations to insure the
standardization of officer safety training, equipment and policies and
procedures for probation departments statewide.

The Committee consisted of 27 voting members and was broad based in 1ts
representation. There were numerous Chief Probation Officers, Juvenile Court
Directors, Judges, Managers, Trainers, Legislators, Probation/Surveillance
Officers (both juvenile and adult) as well as Law Enforcement included 1n
the membership. All meetings were open to the public and participation was
encouraged and received.

To prepare the final report, Ms. Waters informed members research information
was gathered from resources across the country, including but not limited
to, The National Institute of Corrections, the American Probation and Parole
Association and the National Association of Probation Executives. However,
after completing their national research 1t was clear more information was
needed on the demographic, training and equipment information for Arizona
departments, as well as, the opinions of probation staff statewide.
Accordingly, a survey was drafted by the Committee to collect this
information. Approximately 4,200 surveys were sent to staff. 2,086 surveys
were returned and analyzed.



Ms. Waters noted the survey information proved to be very beneficial to the
Committee as 1t began the process of developing 1ts recommendations. The
following 1s a summary of the Committee’ s findings:

Safety Issues

>

>

For the most part, respondents felt safe in their offices. The place
they felt the least safe was going out into the field.

Some respondents felt there were inadequate weapons checks at their
building entrances.

Some juvenile officers were concerned with 1nadequate locking
systems on office equipment (1.e., file cabinets).

Regarding community safety i1ssues most respondents were concerned
about contacting offenders in high risk areas (i.e., out of the
office). Generally, officers were not concerned about public places
or even satellite offices as a lot of these offices are in police
stations or court houses where security 1s in place.

Training Issues

>

Results 1indicated the need for more training i1n regards to
recognizing and diffusing dangerous situations. Although most
respondents felt they could “recognize” a dangerous situation, a
lot less felt they had the skills to “diffuse” those situations.
Adult and Juvenile Officers both felt that all of the training listed
was 1nadequate, 1in particular training on Firearms, Unarmed Self
Defense, and Impact Weapons. Ms. Waters pointed out that Pima 1s
the only county that arms 1ts officers. Accordingly 1t 1s the only
county which currently offers firearms training.

Both Adult and Juvenile Officers felt additional training would be
most useful in the following areas: High Risk Offender, Unarmed
Self-Defense and Control, Safety Considerations for the Field, and
Verbal Skills and De-escalation Techniques.

Equipment Concerns

>

>

Less than half of all respondents felt they have adequate equipment .

Equipment most 1important to officer safety 1included: radios,
dispatch and cell phones. Ms. Waters suggested this finding
indicates when officer’ s are out 1n the field they want some sort
of contact with the home office.

Juvenile Officers i1ncluded rubber gloves and first aid supplies as
equipment important to officer safety.

Arming Findings




»  T77% of respondents felt that Adult Officers should be allowed to
carry handguns or have the option.

»  08% of respondents felt that Juvenile Officers should be allowed
the option to carry handguns.

» 40% of all respondents felt the need to be armed.

> In particular, respondents felt that officers should be armed when
working with Warrants, Absconder Tracking and High Risk Caseloads.

Next, members were referred to the handouts included in their meeting
materials delineating AJC s actions related to the Committee’ s report.
Following a review of the Council’ s recommendations, Ms. Waters reported
the Committee’ s “next steps.” She indicated the first step would be the
submission of the code sections addressing Firearms Standards and Training
to AJC 1in March. In June, the Personnel Policy code section and changes
to Code Section 6-105: Duties and Responsibilities of Probation Officers
will be presented to AJC and recommended for adoption.

Ms. Waters noted there is still work that needs to be done. This work falls
under one of two areas: Policies and Procedures or Training. Policies and
procedures 1ssues will be addressed 1n code sections. Alternatively, the
Committee has recommended establishing an advisory committee under the
Committee on Probation (COP) to handle the training component. The advisory
committee will be the working group that will make subsequent recommendations
and continue the implementation of the Committee’ s recommendations. The
advisory committee will also work i1n conjunction with the curriculum
subcommittee of the Committee on Probation Education (COPE) to further develop
standardized training, equipment and policies. Following the presentation,
Judge Kaufman opened the floor to questions.

Gary Krcmarik asked whether the cost impact for the proposed training had
been determined. Ms. Waters indicated a gap analysis had been conducted
taking into consideration existing equipment. The figure arrived at to
implement the equipment component ranged from $900,000 to 1 million dollars.
The training component was harder to put a dollar amount on. Based on Pima
County’ s costs, preliminary estimates are between 2-3million dollars. This
amount 1s proposed to be spread out over the next two years. Ms. Waters
indicated monies had been put aside in the adult probation services budget
to get started however, she cautioned members the state budget crisis could
impact this reserve.

Judge Kaufman thanked Ms. Waters for her succinct and helpful report.

B. Mnute Entry Wrkgroup Report and Recommendati ons



Fol l owi ng a brief introduction by Judge Kaufman, Co-Chairs, Hon. Denise
Lundin, Clerk of the Court for Cochise County and Hon. Jeffrey Coker, Superior Court
Judge, Coconino County presented the Minute Entry Workgroup’s Report and
recommendations.

Ms. Lundin began by explaining that the Clerk’s Association spent a year examining
statewide minute entry practices, and this effort culminated in the creation of the Minute
Entry Reform Work Group under the umbrella of the Committee on Superior Court. She
described the membership of the work group, that it met five times in the last year to
examine current practices relating to minute entries, identify problems and suggest
reforms. Chief Justice Zlaket had asked the group to examine whether minute entries
could be eliminated.

Problems identified by the work group include: lack of shorthand skills, over-reliance on
minute entries when other documents would be more appropriate, redundancy and lack of
uniformity among divisions. Solutions identified include: distinguish minute entries from
orders or notices, develop and use more forms in lieu of customized minute entries, change
the culture at the courthouse to move away from reliance on minute entries, ask parties to
provide their own notices and utilize technology where appropriate.

Among the committee members, consensus was strong that not all minute entries can be
eliminated and that they are needed at the appellate level and elsewhere. Moreover, Chief
Justice Jones’s new strategic agenda includes processing civil cases in a more efficient
manner, therefore, the time has come to get this accomplished.

Judge Coker then spoke on the judge’s perspective on these issues. He introduced his
remarks by reference to a common definition of insanity, “Doing the same thing over and
over again and expecting a different result.” This evokes the topic of minute entries,
because what led to the creation of the reform work group was the recognition that things
cannot continue as they have when it comes to minute entries, despite reluctance from the
bench to see changes made in this area. He recalled that until a few years ago, the delays
caused by minute entry practices in Coconino led to a situation where some minute entries
were being sent out after the hearing date which was noticed in the minute entry. Judge
Coker also stated that he opposes asking judges to fill out forms while on the bench, but he
thinks there are other acceptable ways in which minute entries can be reformed to meet
current needs.

In order to address these concerns, the reform work group looked at the purposes served by
minute entries, and asked whether those goals can be met in a better way. It was
suggested the recommendations will require changes in some courts, for example, the
proposal that shifts the responsibility for drafting a judge’s orders made under advisement
to a judicial assistant. It was noted while the proposals will seem like baby steps to
some, to others they may seem impossible to accomplish. Nevertheless, it was reiterated
that these reforms need to be made because the clerks no longer have sufficient resources
to continue doing business in the same fashion.

Jennifer Greene, Court Specialist, Court Services Division, AOC, added that the work
group also was following the minute entry reforms in Maricopa Superior Court, where the
civil, criminal, juvenile and family courts have been experimenting with various
alternatives. Ms. Greene indicated it is hoped that at least some of these reforms can be
adopted in other counties or be made part of a statewide reform initiative.
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Ms. Lundin then asked the committee for comments on the specific proposals. She stated
that the work group’s proposals are broadly worded to permit elimination of paper records
where possible, and to accommodate remote populations and their technological
limitations. Ms. Greene noted some clerks were concerned about losing control over their
record of the proceedings when a judge would transform a minute entry into an order, and
in the process, add language that was not reflective of what happened during the
proceeding. Accordingly, the first proposal is aimed in part at preventing this misuse of
minute entries by creating a rule that draws a formal distinction between a minute entry
and an order or notice. This new rule could be used to train judges to respect this
distinction.

Judge Sylvia Arellano asked whether the work group was proposing that clerks would only
draft minute entries and judicial assistants (J.A.’s) would draft orders. She explained that
in her court, the juvenile judges sign every minute entry, because they are also serving the
purpose of an order. The clerks prepare them, and if the J.A. had to be in the courtroom to
take down her orders, that would be a burden. Judge Coker responded that the proposed
rule is drafted in an intentionally flexible manner to accommodate the needs of individual
divisions in terms of who prepares what. The minutes need to reflect an order or ruling
announced during a proceeding, and a minute entry may or may not be signed by the
judge. The distinction drawn by the proposed rule is not dependent upon who prepares
the order or notice or whether the judge signs it, but when and where the order or notice
was arrived at and under what circumstances (under advisement, in chambers versus
announced during a hearing).

Judge Kaufman suggested that the proposed definitional rule be reworded to state that a
minute entry will sometimes include orders and notices of hearings announced during a
proceeding. In almost every case in which he sets a trial date, Judge Kaufman will have a
minute entry drafted that includes the discussion he has had with counsel, it will give them
notice of future dates and may include orders about what needs to be done.

Judge Coker agreed that he follows a similar practice. However, he explained, the
reform work group is trying to help clerks get away from the practice in which a judge
dictates a 5 page under-advisement ruling to a clerk and entitles it a minute entry. Ms.
Lundin urged that if a judge decides out of court to change the date of a hearing, that
should be a notice from the court and not a minute entry prepared by the clerk. Another
process the committee hopes to foster is similar to the federal trial court system in which
the lawyers submit notices or orders with copies. This is admittedly shifting the work to
other parties, but it is also a necessary change.

Judge Gloria Kindig expressed concern about the amount of work her J.A. is already
required to accomplish. Judge Coker acknowledged that in some courts J.A.’s should not
be asked to draft notices or under-advisement rulings, and the cooperation of the clerk’s
office will be needed. It is a question of the local culture of the court. Judge Kindig
stated that the Clerk in her court has already taken the position that certain work will not
be performed by the Clerk’s office, putting more onus on the judicial assistants. Judge
Kindig expressed reluctance to give the clerk more ammunition in the form of the
proposed definitional rule.

Hon. Patricia Noland, Clerk of the Court in Pima County, suggested that the situation with
the Clerk in Navajo County would not necessarily be replicated in other counties if the
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proposals are adopted. In Pima, the clerks do what needs doing, as do other clerks’
offices in other counties. The problem of minute entries stems from the fact that in the
past, clerks were the people in the courthouse with shorthand skills, so they were enlisted
to draft a lot of documents that do not fall within the definition of “minute entries.”
Clerks do not have these skills any longer; people just simply aren’t learning shorthand
any longer.

Judge Kaufman noted that an awful lot of what is included in a daily trial minute entry
seems to be surplus and asked whether the work group had studied this phenomenon in
particular. Ms. Lundin explained that the reform work group was aware of this, and is
working on developing a curriculum for training judges not to expect this much detail in
trial minutes in the future. Judge Coker stated that some judges rely on these detailed
minute entries to remind them of what happened the day before or at the last hearing.
Judges may have to start taking their own notes.

MOTION: The Minute Entry Workgroup continue its current efforts until
reform goals are accomplished. Motion seconded and
unanimously approved. COSC-02-002

Following the vote, Ms. Lundin requested clarification as to whether the Committee’s
motion granted the work group the approval to move forward with the proposed
recommendations. No objections were made.

C. Procedure for Review Approval of Forns

Patrick Scott, Public Access Specialist, Court Services
Di vi si on, ACC, i nformed nenbers for thelast four years nunerous
forns have been created for use by the court comunity and the
public by the AOC Ad Hoc Self Service Center Forns Conmittee.
This Ad Hoc Committee has 25 representatives from14 counties
and is conprised of judicial officers, attorneys, court
adm ni strators, and clerks of court. A copy of the menbership
list was provided in the neeting materials.

In addition to the AOCC ad hoc conmttee, M. Scott indicated
many counties also have their own initiatives. For instance,
Coconi no has a col | aborative effort with their Legal Aid Society
to work on forms. At the sane tinme, Maricopa has put together
an extensive library of over 900 forns.

Currently, there is no official review by AJC standing
commttees of many of the fornms used by Arizona courts. To
address this issue it was suggested the procedure for approval
of all fornms needs to be formalized. This will ensure adequate
i nput i s being provided and t hat t he needs of the court and public
are beingnet. Moreover, if thereareproblems withaparticular
form a formalized review process wll assure issues are
addressed and the revised formis routed back to the AOC for
st atew de di ssem nati on.

M. Scott referred nmenbers to the proposed notion provided in
their nmeeting materials. He explained this notion basically
recommended all forns created by the AOC Self Service Center



Forms Commttee be presented to the appropriate AJC standing
committees prior to being placed on the web or distributed to
the public. Furthernore, this recommendati on suggests the
Committee on Superior Court create a subcommittee to reviewall
superior court forns devel oped by the AOC Self Service Center
Formse Comm ttee before presentation to the full commttee.

Following M. Scott’'s overview the floor was opened for
di scussion. Coments and questions incl uded:

> It was noted the ACC Self Service Center Fornms Commi ttee
al ready i ncl udes a si zeabl e nunber of judges which revi ew
t he proposed fornmns. There appears to be sufficient
judicial review with current process.

» To clarify the potential volunme of fornms the Commttee
woul d be reviewing, M. Scott reported ni nety-four forns
had been_aﬂprov_ed by the Ad Hoc Committee to date.
Anot her eighty-nine forms are pending review.

» Judy Bushong, Chair, Self Service Center Fornms Commi ttee,
indicated the Conmittee has nade revisions and
nmodi fications to previously approved forms which were
deened confusing in order to make them nore “user
friendly.” M. Bus_hon%_pr ovi ded several exanples of the
Committee’s work in this area.

Fol | ow ng di scussi on, Judge Kaufman sought a second to the
recommended notion. There was no second. Judge Kindig then
offered an alternative notion for consideration.

MOTION: All superior court forms developed by the AOC Self Service
Forms Committee come to the full Committee on Superior
Court for approval prior to the forms being submitted to AJC.
Motion seconded. Motion failed by a vote of 5-14-0.
COSC-02-003

Following the vote, no further action was taken on this report

D. Post Trial Judge/Jury Contact

Judge Kaufman shared with menbers that for 8 % years he had
conducted his own personal research on juries. He did this b

giving each juror inacivil trial awitten questionnaire whic

asked various open ended questions regardi nE the trial

proceedi ngs Additional |l y, heindi cated he often spokew thjurors
after trials who had questions. He received invaluable
information fromthese questionnaires and fromthe jurors. In
turn he shared alot of this information, without attribution,

with awers in the course of trial nmanagenent conferences.

However, this all changedw ththeissuance of the Ari zona Suprene
Court Judicial Ethics Advi sory Opi nion 01-01 whi ch pronpted him
to discontinue the aforenmentioned jury contacts altogether.

Following his personal account, Judge Kaufman turned over
facilitation to Judge Fred New on.



Judge Newt on began by providing a brief history on howthe issue
of whether talking to juries following a trial was appropriate
arose. He followed by sharing the general practice found in
rural counties prior to the Cctober opinion. He explained that
inrural counties, for the practical reason that rural judges
are el ected and jurors are their constituents, nost rural judges
woul d neet with theJ ury to thank them Qut of a grow ng concern
that a judge woul be charged wth inappropriate ex parte
conmmuni cations, a request to review of the issue of post trial
judge/jury contact was made to the Judicial Ethics Advisory
Comm ttee.

Judge Newt on stressed the i nportance of nmenbers di scussing this
opinion with their fellowjudges to ensure their bench is aware
of the findings. Judge Newton then provided a summary of the
two issues addressed in the opinion, beginning with a review
of the conditions that nust be net before a judge neets with
a jury after a trial. The three limtations cited included:

(1) Notice nust be given. Specifically, counsel for al
parties should be informed of the judge’s intention to
nmeet with the jurors and given an opportunity to be
pregenh, or to request that the neeting be on the record,
or bot h.

(2) Judges nust indicate what can and cannot be tal ked about
up front wwthjurors. This neans the judge nust adnoni sh
the jurors before the nmeeting specifying what is
appropriate to tal k about. _ _ _

(3) Judges nust discourage discussion of deliberations.
Basi cal 'y, what jurors have tal ked about inthe jury room
needs to stay there. Specifically, the judge nust
expressly an firmy prohibit any discussion of the
jury’ s deliberations.

Regardi ng the second issue of whether the court may issue a
certificate to jurors in recognition of their service, the
opi nion does allow a judge to continue this practice as |ong
as the letter/certificate is limted strictly to an expression
of appreciation for jury service. Furthernore, it nust also
be routinely sent as a matter of general court policy. Judge
Newt on suggested that if only one or two judges are providing
letters/certificates and others on the bench are not, the ones
that do may be deened in violation of the advisory opinion.

Judge Newt on i ndi cated, |ike Judge Kaufman, he no | onger speaks
tojurors after acaseas aresult of therestrictions delineated
in the recent advisory opinion. Al though the opinion may not
be binding, he reiterated the need to exercise caution when
speaking to jurors after atrial. He al so expressed his strong
reservations regardi ng sending out jury questionnaires as he
IS coT?erned t hey coul d be perceived in violation of the opinion
as wel | .

To avoi d any appear ance of i npropriety, Judge Newt on r econmended
the Court Admnistrator’s Oficesendout all jury exit surveys.
This would renove the judge fromthe informati on gathering

process. Additionally, he suggested that the AOC design a

standard jury exit questionnaire to be used by all courts.



The followng is a summary of the comments made by Commttee
nmenbers.

> |t was pointed out that the opinion does not differentiate
between civil and crimnal jJuries. However, drawing a
di stinction between the two woul d be probl ematic since post
trial notions occur in civil cases as well as crimnal.
Judges need to be careful when speaking with both types of

juries.

> Jurors often want to have their verdict validated. They want
you to tell them they “did the right thing.” This is
prohi bi t ed.

> Menbers were infornmed there is a standing statew de jury
committee under AJC which is currenﬁly_looklng into various
jury issues including jury appreciation and/or jury exit
guesti onnaires. It was suggested that questions and/or
comments should be directed to Theresa Barrett to forward
tothe Chair. Judge Kauf man, Judge Newt on and Judge Arel | ano
volunteered to review any juror exit surveys proposed for
statewi de use by this comttee.

> Di sappoi nt ment was voiced regarding the limtations posed
by the advisory opinion. Judges should be encouraged to
continue to comunicate with jurors to foster public
understanding of their role in the jury system

> It was argued letters/certificates of appreciation do not
need to be court-wi de policy. Rather, to ensure conpliance
with the opinion, they sinply need to be the general policy
of the judge that sends them

> The opinion’s guidelines hinder interaction between judges
and jurors. mruni cati on between the judge and jury is
valuable. It enhances the jury experience for citizens and
educat es them about the jury process.

> The best anbassadors for jury service arethose who have served
and had a positive experience. Cuttingthe process off after
the verdict renoves an opportunity to contribute a greater
under st andi ng of the functions of the judiciary.

> Jurors are intimdated when the judge addresses them*“on the
record.” This procedure makes jurors feel the judge is mad
at themwhich in turn makes them feel bad about their jury
experi ence.

The di scussi on of thistopicconcludedw thnmenbers contenpl ating
what action could be taken by the Commttee that woul d address
t he need to bal ance et hical concerns while still providing room
to acknowl edge and validate juror’s service.

ACTION | TEM Judge Leonardo will draft a letter to the
Judi ci al Et hi cs Advi sory Commi ttee
addressing the concerns of the Committee
regardlng limtations of Opinion 01-01.
Judge Newton and Judge Kindig wll review
the draft. Consideration of the draft by
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thefull conmtteew || be placedonthe April
agenda.

Prior to the break, Judge Kaufman announced that the Superior
Court in Pima County had graciously agreed to cover the
Committee’s lunch expenses. He thanked urt Adm nistration
for their hospitality.

Break for |unch

E. ACJA Fee Deferral and Waiver Code Section Review Approval

Fol | owi ng the | unch break, AOC Court Revenue Speci al i st, Debby
Fi nkel , presented the Arizona Judicial Code of Adm nistration
(ACJA) for Fee Deferral and Waiver. M. Finkel explained the
proposed code was primarily areformatting of the Admni strative
Order 2001-89 and the procedures adopted by the AO Al though
there were no si 8nifi cant changes to the original order, M.
Fi nkel indicated fornms had been elimnated fromthe packet and
wi |l be adopted separately. She infornmed nenbers this change
woul d al |l ow for speedier revision of forms.

MOTION: Motion was made and seconded that the code be adopted as
changed. Motion passed unanimously. COSC-02-004

F. Conplex Litigation Conmttee

Next, Amy Whod, Court Services Division, AOC, announced the
establishment of the Committee to Study Conplex Litigation.
Ms. Whod referred nenbers to the copy of Adm nistrative Order
No. 2001-122, includedinthe neetingnmaterials, whichdelineated
the Chief Justice’s charges.

Ms. Wod reported the Conmittee’'s first neeting was held the
day before (January 24) follow ng the Annual Meeting of Chief
Justices. Menbers heard presentations from Chief Judge Kaye,
New Yor k, regarding their comrercial division and Chief Justice
George, California, ontheir conplex litigation program Roger
Warren, National Center for State Courts, also attended and
provided information froma national perspective on the issue.

Based on the tinme line established by AO #2001-122, t he
Conmittee is scheduled to submt their final recomendations
to AJC in June. Therefore, to generate feedback the conpl ex
litigation conmttee antici pates presenting a subsequent report
to menbers at their April neeting. Alternatively, if tinme does
not permt a fornal Pr esentation, recommendati ons nmay be routed
either electronically or in hardcopy for coments.

G Proposed Rule Changes for CGvil Traffic Violation Appeals
and Crimnal Appeals

Fol | owi ng a bri ef i ntroduction by Judge Kauf man, Honor abl e Geor ge
Anagnost, Chair, Rules Subcommttee, Committee on Linmted
JurisdictionCourts presentedthe proposed rul e changes prepared
and submtted by the Rules Subcommttee.
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Judge Anagnost expl ained the Subconmittee’ s prinmary goal was
to make the processing of cases under the Superior urt Rules
of AFpeI | ate Procedure- Crimnal and the Rules of Procedure in
Cvil Traffic Violations |ess cunbersone and nore efficient.
Specifically, efforts were ained at sinplifying the process
for court staff and appellants. The Subcomm ttee worked for
approxi mately one year on the revisions submtted for review

U tinmtely, Judge Anagnost indicated t he changes woul d save ti ne
and nmoney for both Limted Jurisdiction and Superior Courts
by creating conmon definitions and generating standardized
forms. He expl ai nedthis was achi eved by backi ngi away t he record
preparation of an appeal case until it is fully perfected at
the Limted Jurisdiction Court |level which is consistent with
the existing statute stating the nmethod will be determ ned by
the Rules of Procedure.

Judge Anagnost i ndi catedthat over thel ast six nonths in Maricopa
County al one there were approximately 900 civil traffic appeal s.

O these cases, over 50%were eventual |y di sm ssed and r emanded
because the appellant failed to pay for the transcripts at the
trial court level or did not file the required paperwork.
Therefore, thetine and costs incurredfor preparingtherecord
are wast ed.

Judge Anagnost argued the Superior Court woul d benefit directly
by approving the proposed changes as judges and staff would be
assured that when a case enters the systemit is indeed a real
case in controversy. The changes pronote a nore efficient use
of court time and resources. Mreover, theysinplifythe process
for the appellant as they only need to deal wth one court at
atime in perfecting their appeal.

MOTION: Motion was made that the proposed rule changes be approved
as submitted. Motion seconded. Motion passed unanimously.
COSC-02-005

H Committee to Study Public Access to El ectronic Court Records
Report and Recommendati ons

Honorabl e Patricia Noland, Cerk of the Court, Pima County,
present ed t he Report and Recommendati ons of the Ad Hoc Committee
to Study Public Access to El ectronic Court Records. M. Nol and
i ndicated the Cormittee’ s task was outlined by the Chi ef Justice
as being to exam ne and recommend whet her and to what extent
the Court should provide Internet access to court records.

The Comm ttee was avery di verse group. It consistedof nenbers
from the bench, court admnistration, the nedia as well as
representatives from the Executive and Legislative branches.
The Commttee was structured into four working groups:
Potentially Sensitive Information, Rights and Liabilities,
Practi ces and Procedures and Technol ogy. These worki ng groups
each produced reports on their topic areas for consideration
by the full commttee. In addition to the nenbers’ own
presentations, the Conmttee al soheard fromavariety of others
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who use court records and need to have access to them (i.e.,
the Arizona Civil Liberties Union, private investigators,
attorneys, businessnen etc).

Ms. Nol and explained the Conmttee focused on not only data
di ssem nation policiesinArizona (i.e., Suprene Court Rule 123)

but other states as well. They also |ooked at current data
gathering practices in Arizona courts and eval uated the public’s
expectations of privacy. For instance, what is the

responsibility of the Court as the keeper of public records
inproviding access to the public? Howdoes the Court bal ance
the right of the public to access its records against the
individual’s right to privacy?

Ms. Noland began her review of the Commttee’s report by
clarifying that their reconmmendations were based on the
underlKlng assunption that court records would continue to be
avai l able to the public at the courthouse as they had al ways
been. The Commttee also wanted to mmke it clear their
recommendations did not mandate that a court nust provide
Internet access toits records. Rather, they took the position
that websites were to remain optional.

The followi ngis asummary by topi c of the recommendati ons of f ered
as reasonabl e guidelines to consider if a court has a website
and offers court records to the public via the Internet.

Judicial Data Gathering Practices

The court shoul d wor k t owar ds protecting di scl osure of the types
of sensitive data (i.e., social security nunbers, credit/debit
card nunbers, and financial account nunbers) from case files.
Specifically, the court needs to consider what it is asking
for and whether it reallg IS necessary. The Commttee felt it
was the Court’s responsibility to devel op a sensitive data form
and require its use where applicable to protect sensitive data.
Finally, the Court needs to educate the public regardi ng access
to court records. Currently, the public does not understand
that all case files are considered public information and
accessible to everyone (Note: The exception being those that
are seal ed or deened confidential).

Limtations on I nternet Access

In this area, the Commttee felt information should be
“phased-in” by case type. Initially allow ng access to civil
pases_ﬁnot di ssolution) and crim nal cases, followed by famly,
juveni |l e and probat e cases t hat are not confidential. M. Nol and
not ed one exception for crimnal cases woul d be that presentence
reports shoul d not be accessi bl e. Again, the Conmittee felt
that the Court was obligatedto ensure that sensitive data stored
intheir case managenent dat abases was al so bl ocked frompublic
access. The Court should also prevent bul k data downl oadi ng
bylproviding access to case informati on on a case-by-case basis
only.

Admi ni strative Appea
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The Court needs to have a nmechanismin place that facilitates
the correction of data errors. The Conmittee reconmended
following the current adm nistrative process for appealing the
deni al of access to court records. Basically, the process for
correctingerrorswouldmrror the adm ni strativerevi ewof ot her
publ i c access rel ated conpl ai nts.

Websi t e Managenent

The Court needs to offer a disclainmer notifying viewers that
t hey are not responsible for the

accuracy, _ timeliness,
conpl et eness, interpretation, or
m suse of their records.

Courts wth websites should al so
of fer sone type of glossary or
ot her resource that will assi st
viewers to understand the
term nol ogy used and/or case
information they are reading.
Mor eover , t he Commi ttee
recommended the devel opnment of
a single portal access. Thisis
alreadﬁoccurrlngforsonecourts
t hrough the ACC website.

Jenni fer Greene, ACC staff to the Conmttee, added that the
af orenenti oned recommendati ons had been presented to AJC in
March. She indicated AJC directed the Commttee to circulate
t hese reconmendations to the appropriate standing conmmttees
and the community for comments. The Commttee wll also be
| ooki ng at sone specific areas in further detail, such as orders
of protection and bul k dat a.

Ms. Greene notedthat t he Federal gover nment had nade t he deci si on
not to make crimnal records available on the Internet.
Nationw de courts are grappling with the same i ssues addressed
inthe Committee’ sreport and strugglingw thadoptingelectronic
access policies. As public reaction I's not easy to assess M.
G eene suggested the Supreme Court wants to take time to gauge
howthe Commttee s recomendati ons w Il be received. Arguably,
the savings realized froman operational standpoint by making
court records available via the Internet may not be worth the
potential damage to public trust and confidence in the judiciary
I f individual s perceive access as a violation of their privacy.

Ms. Greene concluded by inform ng nmenbers they could expect
to be provided with a revised version of the Commttee’'s
recomendati ons in the next year.

To illustrate the application of the reconmended guideli nes,
follow ng the overview of the Conmttee’s reconmendations, M.
Nol and provi ded a brief denonstration of her office s website.

| . Recognition of Service

I n honor of their dedi cated service and i n appreciationfor their
commtnment to the Commttee on Superior Courts nenbers
recogni zed: Judge Dawson %a f oundi ng menber who gave 11 2years
of service beforeretiring fromthe bench), Judge Jorgenson (who
served for one year before becoming ineligible due to her
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aﬁpointnent to t he Federal bench) and Oren Thonpson (for serving
three years with distinction before resigning due to hiswife's
termnal illness).

Judge Kaufman then announced he had |earned Oren Thonpson
recently lost his wife. He requested the mnutes reflect the
Comm ttee’s condol ences and that nenbers were thinking of him
in his tinme of sorrow. There were no objections.

J. Strategic Planning Update

Ms. Christine Powell, Strategic Planner, AOCC, drew the
Commttee's attention to Chief Justice Jones strategic plan
entitled “Justice for a Better Arizona.” M. Powell indicated
this docunent will formthe backbone of where the Chief would
like the Court to go in the next three years.

Ms. Powel | began her update by providing a brief overview of
how t he docunent was devel oped. She expl ai ned that_durlng t he
process, the court reached out to a wide variety of individuals
using the court systemin an effort to identify what the nmain
i ssues Arizona courts should be focusing on to i nprove public
trust and confidence. Numerous focus groups were conducted as
well as neeting with all the AJC standing commttees. The
i nformati on gat hered was brought to AJC in June, at which tine
the tedious process of prioritizing which issues would be
included in the Court’s strategic plan was undert aken.

Ms. Powell noted while the plan included a nunber of onPoing
initiatives carriedforward from“Justice 2002" it al soincludes
several new projects. M. Powell then reviewed the plan with
the Conmmttee paying particular attention to the nem&ggojects
contained in the plan and those areas which the ief is
particularly interested in giving attention to in com ng years.
The t opi cs I ncl uded: Probate, ficer Safety, Sel f Represent ed
Litigants, Court Interpreters, Limted Jurisdiction Reform
Centralized Collections, Famly Courts, Re-engineering Cvil
Case PrOCGSSInﬁ and | nproving the Legal Profession by working
closely with the State and County Bar Associ ati ons.

Ms. Powel | infornmed nenbers the docunent is still a “work in
progress” and the Chief is still fleshing out his priorities.
Accordingly the Commttee’s input would be welconed.  She
encouraged nenbers to | ook over the plan and identify issues

they m ght want to address in future neetings.

The followng is a summary of nenber’s comments and the issues
identified for further discussion.

» Judge Arellano would |like to address |ack of uniformty in
the use of interpreters. She infornmed nenbers the Arizona
M nority Judges Caucus enbarked on studying the issue of
access to the court last year and has drafted a report
addressing the need for qualified interpreters. Judge
Arellano offered to present this report to the Conmttee for
consi deration. Judge Ki ndi g added she woul d |i ke to see | ess
common | anguages, such as Native Anerican and sign | anguage,
i ncluded in this discussion as well. Judge Kindig inforned
menbers she is working to have a 1% hour session addressing
interpreter issues faced by the court included at next
judicial conference. 1t was al sonotedthat Jennifer G eene,

15



ACC, is currently working on a tel ephonic court interpreter
project as a possible alternative to having interpreters in
the court. Additionally, Dennis Metrick, ACC, indicated
the Court Services Division is also researching different
types of interpreter testing and certification prograns and
has put together a tentative plan for statew de
i npl ement ati on.

ACTI ON | TEM Christine Powell agreed to neet with AQCC
staff to put together background i nformation
for the Commttee to study on interpreter
probl ens and possi bl e sol utions.

Judge Warner i nfornmed nenbers the Children’s Action Alliance

is currently looking at the recent changes occurring in

Juvenil e Justice System She suggested that the Commttee

shoul d wait on addressingjuvenilelssuesuntil their research

has been conpl et ed.

ACTI ON | TEM Judge Warner wi | | keepttuaCownitteeaPPrized
of the Children’s Action Alliance efforts.

Judge Weaver would Ii ke to work on sinplifying child support
cal cul ati ons.

ACTI ON | TEM | nformati on on how Arizona’s current child
support cal cul ations were established will
be conpil ed. Megan Hunter, Fam |y Law Unit,
ACC, will beinvitedto present alternatives
to Arizona’s current process.

Judge Leonardo i ndi cated he woul d |i ke to address the Court’s
responsibility for increasing attorney conpetence.
Specifically, what is ajudge’ s responsibility for addressing
attorneys’ actions in court? Judge Kindig suggested the
Comm ttee should al so discuss paral egal conpetence (i.e.,
unaut horized practice of [aw). Is it the Court’s
responsibility to protect the public (i.e., pro se
l[itigants) from paral egals who are charging for unuseabl e
wor k product s?

ACTI ON | TEM The issue of the court’s responsibility
regardi ng attorneys’ actions in court and
par al egal ' s conpetence wi Il | be pl aced on t he
Committee’s  next agenda for  further
di scussi on.

Judge Chavez suggest ed a di scussi on of Court financing and/or
how to better finance courts.

Judge Holt requested the Committee conduct a brainstorming session to
identify solutions to problem faced by rural counties regarding lack
of judges available to handle conflict cases.

ACTION ITEM: Options used by other states will be compiled for members

consideration. This issuewill be placed on the next
agenda for further discussion.
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IV

VI.

PLAN OF ACTION: Approximately two hours will be set aside for strategic
planning at the Committee’ s next meeting. Copies of the minutes from prior
strategic planning sessions will be distributed to all members. Members
should contact either Theresa Barrett or Judge Kaufman with any additional
i1ssues they wish to have included in the proposed strategic planning
session.

INFORMATION ITEMS

Theresa Barrett, Court Specialist, AOC, advised members they should have
received an email fromKarl Heckart, Chief Information Officer, AOC, regarding
the judicial department’ s new public access web site. Ms. Barrett encouraged
Committee members to view the test site at http://supreme7/publicaccess and
direct comments to the AOC Support Center via email or phone. She referred
the Committee to a copy of the original email provided in their meeting
materials for specific contact information. Ms. Barrett informed the
Committee the new web site was scheduled to go live on January 31, 2002.
Therefore, comments should be submitted as soon as possible to allow time
for consideration and/or incorporation.

Next, Ms. Barrett reminded members that every Friday until the legislative
session ends, two conference calls will take place between the Administrative
Office of the Courts and court personnel statewide to solicit comments on
pending legislation and how it may affect the courts. Like the prior year,
calls will be divided between the limited jurisdiction courts at noon and
superior and appellate courts at 1:00 p.m. On the morning of each Friday,
a list of bills to be discussed will be emailed to each participant. Ms.
Barrett indicated that all committee members will be included on this
distribution. The number to call to participate 1s (602)542-9000.

Ms. Barrett concluded with the announcement that Helen Tallent had received
a promotion since the Committee’ s last meeting and would no longer be the
primary contact for Committee business matters. Although she would still
be serving as support staff at meetings, all questions regarding future
meetings should be directed to Pat Hernandez either by email at
phernandez@supreme.sp.state.az.us or phone at (602)542-9585.

SCHEDULE NEXT MEETING DATE/PLACE

The next meeting will be held on Friday, April 26, 2002 at 10:00 a.m.  The meeting
location is the State Courts Building, 1501 W. Washington, Conference Rooms 345 A &
B.

CALL TO THE PUBLIC

No respondents.
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ADJOURNMENT

The meeting was adjourned at 1:50 p.m.
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ARIZONA JUDICIAL COUNCIL' S
COMMITTEE ON SUPERIOR COURT

MINUTES
For Meeting held Friday, April 26, 2002
State Courts Building
1501 West Washington, Conference Room 345 A & B
Phoenix, AZ

MEMBERS PRESENT:

Hon. Roger Kaufman, Chair
Hon. Silvia Arellano

Hon. Mark Armstrong

Hon. James E. Chavez

Hon. Bethany Hicks

Hon. Brian Ishikawa

Hon. Michael Jeanes

Hon. Gloria Kindig

Hon. Kirby Kongable

Mr. Gary Krcmarik

Hon. Kenneth Lee

Hon. Nancy Lewis

Hon. Denise Lundin

Hon. Fred Newton

Mr. Marcus Reinkensmeyer
Mr. Don Stiles

Hon. Nanette Warner

Hon. Raymond W. Weaver, Jr.
Mr. Charles W. Wirken, Esq

STAFF:

Theresa Barrett
Helen Tallent

1.WELCOME AND OPENING REMARKS

MEMBERS ABSENT:

Hon. Douglas Holt
Hon. Leslie Miller
Hon. Monica Stauffer

GUESTS:

Hon. Edward Burke
Mr. Andy Federhar
Ms. Debby Finkel

Mr. Jeremy Geigle
Ms. Jennifer Greene
Ms. Megan Hunter

Ms. Karen Kretschman
Mr. Dennis Metrick
Ms. Christine Powell
Ms. Nina Preston

Mr. Patrick Scott
Ms. Nancy Swetnam
Mr. Ted Wilson

Ms. Amy Wood

As Judge Kaufrman, Chair, was unavoidably detained, at staff’s request Judge Fred Newton called

the meeting to order at 10:12 a.m.  He welcomed everyone then acknowledged guests. All those
present introduced themselves.

II. APPROVAL OF MINUTES - January 25, 2002

The minutes from the January 25, 2002 meeting were previously distributed electronically.
Revisions and corrections received from members prior to the meeting were incorporated by staff.
Copies of the revised minutes were provided for review at the meeting .



MOTION: To approve the revised minutes for the January 25, 2002 meeting as
distributed. Seconded and passed. COSC-02-006
Note: Approximately 10:15 a.m. Judge Kaufman arrived and assumed facilitation of the
meeting.

IT1T. BUSINESS ITEMS/POTENTIAL ACTION ITEMS
A. Review and Discussion of Proposed Code Section for Private Process Servers

Via conference call, Ms. Nancy Swetnam, Director of the Certification and Licensing
Division for the Administrative Office of the Courts (AOC), presented the Arizona
Judicial Code of Administration (ACJA) Section 7-204: Private Process Servers.
Ms. Nina Preston, AOC Legal Services, attended the meeting to assist in addressing
members’ questions.

Ms. Swetnam explained the proposed code section contained both technical and
substantive changes to the existing administrative rules governing registration
of private process servers adopted by Administrative Order 94-20. The technical
changes were made to conform to formatting guidelines of Arizona Judicial Code of
Administration. In addition, the provisions of General Rule 1 were placed within
the body of the proposed code section in order to create a comprehensive document.
Ms. Swetnam noted General Rule 1 18 the rule adopted by the Court to apply to various
certification programs and includes the complaint and disciplinary process.

Changes were also made to clarify that process servers would not be required to
take an exam to renew their certification. This was done to remain consistent with
other certification programs. Furthermore, Ms. Swetnam explained that writing and
validating examinations are expensive processes. Currently, the Supreme Court has no funding
for exams nor their development. Certification fees are kept by the counties.

The substantial changes cited by Ms. Swetnam included increased responsibilities
for clerks of the superior court, additional provisions regarding the disciplinary
process, a code of conduct and language regarding service of process in a hospital.

Members were directed to Appendix A, Standard 3(1) regarding the issue of service
of process 1in a hospital. Ms. Swetnam informed members Representative Linda Binder
had initially requested language be added to specify process servers should not
Serve process on a patient receiving treatment “ in any kind of medical facility,
under any conditions.” The proposed language offered was deemed a compromise.
Private process servers do not feel the language 1s necessary. However, 1f required
to move forward, they will likely accept it.

Ms. Swetnam indicated she plans to take the code section forward for adoption
to the Arizona Judicial Council in June. Currently, the proposed code is out for
public comment. The floor was then opened for questions and comments.

Mr. Krcemarik reported that in Coconino County the bailiff administers the test.
The bailiff is not part of the clerk of court’ s office, but is considered part
of the Court’ s staff. Accordingly, Mr. Gary Krcmarik requested clarification under
section D(3)(a). Specifically, does the code require the designee be a part of



the clerk’s office? Ms. Swetnam presumed Coconino’ s arrangement would be
prohibited as the code 1s currently drafted.

CONSENSUS: Language allowing delegation should be included in the code.



Judge Armstrong, who performs the presiding judge function for the presiding judge
in Maricopa County, offered the following observations:

>

Mr.

Page 8, E(5)(a)(3): Language is vague and ambiguous Specifically, what does
“source of injury or loss to the public” mean? Judge Armstrong suggested
language should use an objective rather than a subjective standard.

Ms. Swetnam reported this language comes from the existing rule and has been
used in complaints for other types of certificate holders.

Page &8, E(5)(a)(5) Allowing discretion to deny certification based on the
conviction of a misdemeanor may lead to inconsistent application statewide.

No other members indicated concern.

Most complaints are related to process servers referring to themselves as
“officers of the court.” This 1s misleading to the public.

Ms. Swetnam reported there had been prior attempts to introduce legislation
to strike reference to process servers being“ officers of the court.” However,
to date, the private process servers [obby has been successful in defeating
all proposals.

A definition for formal and informal discipline should be included in the code.
This clarification 1s necessary as classification of “formal” triggers
specific due process requirements.

Page 14, H(11): To keep language consistent, should change °

“certificate holder.”

“applicant” to

Page 15, H(14)(b): Using the term“ parties” 1s confusing since in this proceeding
1t does not apply in the traditional sense. If the complainant 1s not a party,
this should be specified.

Page 16, H(16): Typographical error. Need to change “Preferring Conference”
to “Prehearing Conference.”

Page 18, H(20): Recommended adding another subsection to read: (8) To order
other such relief that the hearing officer deems appropriate.

Page 19, H(21)(a): The Court should not be required to use certified mail.
Other orders and/or judgments do not have this requirement. Language should
be changed to fit the common practice. Typically the Court uses regular mail.

Michael Jeanes noted the following:
Page 6, E(2)(c)(4)(11): Currently, there are no criteria established for

refusing to accept the applicant’ s application. The decision is made at the
discretion of the court. It was suggested the intent appears to be “shall.”



CONSENSUS: Language on page 6, E(2)(c)(4)(1i) should be changed to read:
If the applicant is unable to provide this statement, the clerk

of the superior court may SHALL refuse to accept the
application.

» Page 6, E(2)(c)(7): To avoid varying requirements being imposed by each county,
it was suggested language should be added to specify “ how many” and “what kinds”
of references are required.

CONSENSUS:: To ensure consistency county to county, need to work on the
language in section E(2)(c)(7).

» Page 9, F(2)(a): Clarify who issues the identification card. Current language
1s confusing. See also page 5, E(2)(b)(2) for reference to Court 1ssuing card.

Ms. Denise Lundin, Clerk of the Court for Cochise County, indicated recently the
Cochise County Sheriff’ s Department had begun to certify their administrative staff
as private process servers. Since these staff members already have undergone
background checks conducted by the FBI, Ms. Lundin, suggested adding language to
the code that would provide a waiver eliminating the need for a subsequent check
by the clerk of the superior court. Ms. Swetnam pointed out that Federal law
prohibits the sharing of the results of the fingerprints as “secondary
dissemination.” Therefore, she presumed the only way to bypass a subsequent
background check would be to have the applicant sign a statement under oath. The
program would then rely on the verified statement made by the applicant.

Judge Warner voiced concern about using Ms. Swetnam’ s suggested solution citing
the fact there are a number of different court processes that require fingerprints
with no exceptions. Judge Warner contended precluding individuals who work for

law enforcement from a subsequent check under this scenario could ultimately impact
other processes.

Finally, Charles Wirken noted that there i1s no requirement that the applicant make
his/her application in the county of residence. Mr. Wirken indicated he was aware

of at least one instance in which an individual did “county shopping” to get
certified.

CONSENSUS: Application should be restricted to the county of residence.

MOTION: To approve the proposed Arizona Judicial Code of Administration

Section 7-204 in principle, subject to further amendment. Seconded
and unanimously passed. COSC-02-007

B. Sinplification of Child Support Cal cul ations

Following a brief introduction by Judge Kaufman, Ms. Megan Hunter, AOC,
presented information to committee members regarding simplifying Arizona’s child support
guidelines. Ms. Hunter began her presentation by providing a brief history of the guidelines. She
followed with an explanation of the advantages and disadvantages of the three existing guideline
models, clarifying why Arizona uses the Income Shares model. Handouts defining the models,
and which model is used by each state, were provided to members in their meeting materials.



Ms. Hunter indicated over the next year the AOC would be looking at the language used in the
current guidelines in an attempt to provide insight regarding the purpose of each section and to
make them easier to understand.  Additionally, the AOC will be contemplating ways to simplify
the support calculation worksheet and how to provide more and better training.

Ms. Hunter informed members the child support calculator is accessible through Wendell (Intranet)
and the Supreme Court’s webpage (Internet). In Tucson, judges and attorneys can use
CASSANDRA, a for-profit child support calculator. A stand-alone calculator has also been
developed for some counties. Ms. Hunter instructed members to contact her if they are interested
in acquiring a stand-alone system for their court.

At the Committee’s request, options for simplifying the guidelines were discussed. The following
is a summary of members’ comments:

» Judge Hicks does not like the potential for litigation that is created by all of the variables the
guidelines try to take into account. Simple is better. Areas cited by Judge Hicks that are ripe
for litigation and the inability to settle include the parenting time and pre-born children
adjustments.

» Judge Weaver agreed with Judge Hicks. He proposed eliminating adjustment for computing
parenting time.

» Judge Warner likes the flexibility provided by the guidelines because families today have so
many issues (i.e., Multiple Custody, Split Custody etc.). In addition, she is impressed with
pro se litigants’ ability to complete the worksheet properly. Judge Warner expressed
concerned regarding eliminating the parenting time computation. She also suggested Ms.
Hunter interview individuals who do 1VV-D processing.

Ms. Hunter informed members for this review process, rather than conducting public hearings, staff
had designed a web-based survey for parties to complete on-line to provide input. The
information gathered from this survey will be used by Ms. Hunter and the Guidelines Workgroup
to identify problem areas. To date, mostly parents have completed the survey.

In closing, Ms. Hunter indicated all suggested revisions will be discussed and/or incorporated by
the Guidelines Workgroup into the recommended new guidelines. Once their review is completed,
the Workgroup’s final work product will then be routed to the Committee for review.

C. Prioritization of Court Assessments

AOC Court Revenue Specialist, Debby Finkel, presented information on the proposed
standardization for the priority of monthly payments by defendants. Ms. Finkel
directed members’ attention to the handouts provided to them in their meeting
materials.

Ms. Finkel indicated the workgroup intended for the application of the standards
to be mandatory statewide. The priorities were not meant to be imposed on limited
jurisdiction courts. However, it was suggested there would be some instances in
which they would. Mr. Michael Jeanes noted establishing a priority for payments

was also necessary in order to program a financial module to allocate payments
made to the Clerk’ s Office.

Ms. Finkel indicated since the time she prepared the materials she has received
many comments. Some of the concerns cited included:

» The loss of local reimbursement such as attorney reimbursement fees. Smaller
communities depend on the reimbursement of these fees.
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» Local fees have less chance of being collected, as the effect of invoking
penalties for Fai/ure to Pay and Failure to Comply 1s diminished.

Ms. Finkel contended there were still issues that required further examination.
Moreover, the workgroup needed additional time to assess the impact of their
decisions. Ms. Finkel recommended the Committee vote against the proposed standards
offered and send them back to the original workgroup for more in-depth study.

MOTION: Refer standardization guidelines back to the Workgroup for further study.
Seconded and passed. COSC-02-008

Note: Mr. Michael Jeanes requested the record reflect he opposed the motion. Mr.
Jeanes clarified he felt compelled to express opposition to the vote as the Clerk s
Association had already approved the recommended priorities.

D. Reviewof Draft Letter to Judicial Ethics Advisory Cormittee

Judge Newton facilitated discussion of this agenda item He
began by draw ng nenbers’ attentiontotheletter tothe Judici al
Et hi cs Advi sory Conm tt ee drafted by Judge John Leonardo i ncl uded
in the neeting materials. Both Judge Newton and Judge KindiP
reviewed the draft letter prior to submission to the ful
comi ttee.

Judge Newt on provided a sunmary of the two issues addressed in
the draft letter. He then reviewed the Conmttee’ s position.

In sunnazy, menbers felt the requirenment of having attorneys
present and ontherecordwas toorestrictive. Menbers contended
a judge could effectively guard against the possibility of
i mpr oper communi cati ons during post verdict nmeetings by opening
themw th an adnoni shnent to the jurors in open court with the
attorneys present, then proceeding with attorneys no |onger
present.

Judge Newton indicated clarification was also requested
concerning judicial letters of appreciation. Specifically, do
letters/certificates of appreciation need to be a court-w de
policy to ensure conpliance with the opinion, or do they sinply
need to be the general policy of the judge that sends thenf?

Fol | owi ng Judge Newt on’ s revi ew, Judge Kauf man t ook an i nforma
vote to establish nenbers’ position regarding the letter.
Menber s unani nously agreed it was appropriate for the Conmmittee
to commrent on the opinion. The following is a sumary of the
comments made by Comm ttee nenbers regarding the draft letter

> |t was pointed out that the opinion does not differentiate
between civil and crimnal juries. Most nenbers felt the
Comm ttee should request the Advisory Commttee draw a
di stinction between the two.

> Rather than sinply providing a comment/observation, it was
suggested the Conmittee' s | etter shoul d request the Advi sory
Comm ttee reconsider their opinion regarding restrictions
pl aced on judges.



» There was sone concern regardi ng how the judge woul d notify
counsel regardi ng any i nproper communi cation. Specifically,
would this nake the judge a witness in the case? It was
suggested the letter should provide nore detail on how the
Conmi ttee would reconmend this notice be given to counsel.

(i.e., Phone call, mnute entry, set a hearing etc.)
ACTI ON | TEM By mid June, Judge Newton and Judge Ki ndi
will redraft the letter to the Judicia

Ethics Advisory Committee incorporating
suggestions of the Commttee regarding
[imtations of Opinion 01-01. Ther esa
Barrett wll thenroute tothe Commttee for
corment. Comments will be due by the end
of Jul)é. Consi deration of the revised
letter by the full commttee will be placed
on the next neeting agenda.

I n further di scussion, Judge Weaver indicated he felt the Court should look at ways
to promote professionalism within the legal profession. Accordingly, he questioned whether

the Committee should address the conduct of lawyers talking to jurors after the
verdict in their letter.

Judge Kindig indicated she advises jurors they do not have to talk to attorneys. She further
informs them they can request the bailiff escort them to their vehicles if they are concerned about
being approached by an attorney. Judge Kindig has admonished attorneys who have been reported
to her for this practice.

Judge Warner indicated she has had problems in her court with prosecutors speaking to jurors after
the trial regarding evidence that was not admitted. She suggested attorney conduct was an issue
that the Committee should address in a future meeting.

Judge Kaufman suggested since Opinion 01-01 deals only with a judge’s conduct and the
Committee only provides advice regarding “judicial ethics” the bar may be a more appropriate
venue to take this discussion.

Mr. Charles Wirken, State Bar representative, indicated he was not aware of any problems from the
bar’s perspective.  Mr. Wirken is in favor of attorneys talking to jurors. However, he did
acknowledge the need to deal with the abuse of this privilege as well.

E. Conplex Litigation Study Conm ttee Report and Recommendat i ons

This agenda item was noved up to accommodate the presenters.
There was no objection.

The Honorabl e Edward Burke, Maricopa Superior Court and M.
Andrew Federhar, Feninore-Craig Law Firm were in attendance
topresent theinitial recormendati ons of the Conplex Litigation
Study Committee. Judge Charl es Harri ngton, Pi ma County Superi or
Court, participated via conference call.

M. Feder har began hi s presentati on by acknow edgi ng Ms. Jenni fer
G eene and Ms. Anmy Whod for their excellent support. He then
ﬁrow ded t he hi story behind the formati on of the Conmittee which
e traced to an attorney general’s round table conference held
in the fall. At the round table, whether Arizona needs a



special way to deal with conplex civil litigation was debat ed.
M . Federhar indicated many of the attorneys present at the
conference were choosing not to utilize the Superior Court to
resol ve their di sputes because they had | ost faithinthe system
I nstead, they were meking use of Federal court whenever
possi ble. Reasons for their decisions included: costs, |ack
of predictability, lack of case |aw, judges experience etc.

In response to this perceived problem the Conplex Litigation
Study Conmittee was established. The Conm ttee was charged to
exam ne whether Arizona should adopt a different way to dea
with conplex cases. M. Federhar indicated the conmttee was
broadly representative and included diverse perspectives.

At the Commttee’s first neeting, advantages and di sadvant ages
wer e di scussed. Sone of the advantages sited included:

| ncreasi ng experience in civil litigation;

Create a case body of nore consistent rulings;

Through the use of technol ogy and ot her nechani sns coul d
i mprove case processing;

Reduce costs of litigation, and;

Restore the business comunity’s trust and confidence
in the Courts.

VYV VVV

O her i ssues exam ned by the Conmi ttee i ncluded: additi onal costs
to the court system the inpact on the Court’s rotation system
whet her it woul d be necessary to renove Pre-enptory chal | enges
and whet her thi s type of systemwoul d si ngl e out certain busi ness
cases for special or elite treatnent.

To make their conclusions nenbers | ooked at a nunber of state
nodels. After their review it was determned the California
nodel was the nost suitable fit for Arizona because it targets
procedural ly conplex cases, opposed to exclusively business
cases.

Mr. Federhar indicated in order to complete their work, the committee divided into four
sub-committees, each addressing one aspect of the new program.

1. Rotation/Selection proposed a nmeans of designating a small
panel of judges to hear eligible cases. The group al so
I dentified howthose Ludges woul d be sel ected, and suggest ed
t hey be taken out of the normal rotation schedul e for at | east
five years.

Note: Judge Burke advocated a petition to eliminate pre-emptory challenges to
Jjudges (not juries) in the new division. His position was based on precedent set
by the Tax Court which does not allow challenging the judee. [n addition, he argued
dedicating three judges to the new division could strain Maricopa s civil division
which currently is short staffed.

2. Definition/Eligibility proposed a neans of identifying and
screeni ng conplex cases eligible for the program




Not e: [t was estimated Maricopa County will have between 400-1000 cases that
qualify as complex each year. Pima County projects a smaller case load of several
hundred cases.

3. Rules/Procedures drafted an additional subsection for Rule
16 that would require an earu¥ case managenent conference
at which the parties and t he judge coul d choose fromnunerous
managenent tools to fit their particular case. They al so
drafted a proposed rule 39.1 to guide judicial officers in
expediting trials in conplex cases where possible.

4. Administration/lInfrastructure identified a list of
enhancenents to courthouse facilities, casefl ow and records
managenent techni ques, technology, staffing, judicial
educati on and fundi ng t hat woul d maxi m ze t he advant ages t hat
the program has to offer.

Mr. Federhar suggested this program would initially be a pilot project conducted
in Maricopa and Pima Counties. There was also discussion regarding adopting rules

by the court to allow transfer of cases to make use of the system. To fund the
program, Mr. Federhar indicated the committee proposed a user fee be imposed on
parties who choose to transfer their cases to complex civil litigation division.
The fee proposed is $500-750 per party per case.

In closing, Mr. Federhar indicated the Committee would be seeking comments and 1nput
from the legal and business community. In addition, proposed rule changes had
been drafted and would be going through the normal processes for amendment. It
was noted the proposed rule changes would likely be temporary and for the duration
of the pilot project.

Judge Kaufrman was very supportive of the proposed program. However, he questioned the
number of cases projected in Maricopa.

Aside from the change of venue proposal, Judge Newton questioned whether there was any other
attention given to the rural counties. Mr. Federhar indicated the plan was to pilot the program in
the major urbanized counties and then assess the success of the project before considering
application on a statewide basis.

Judge Kaufman thanked Judge Burke and Mr. Federhar for their report and commended them on
their hard work.

E. Review & Discussion of Rules of Ctrimnal & G vil Procedures
Update on Status of Rules 8 & 15

On behal f of Ms. Pati ence Huntwork, Arizona Suprene Court Staff
Attorney, M. Jereny Gell\%l ecgeresent ed a progress report on the
Rule 8 & 15 Conmi tt ee. : igleindicated the Conmttee cane
about as aresult of two rule 28 petitions. One of these rule
28 petitions was filed by the Arizona Attorneys for Crimnal
Justice. They requested preclusion of undisclosed evidence be
the presunptive sanction for failure to neet disclosure
requi renments under Crimnal Rule 15.1 and 15.2. The second
petition was filed by Judge Kaufman and Judge Canpbell from
Mari copa Superior Court. The purpose of the latter petition
was t o est abl i sh more consi stent and real i stic speedy trial dates
by substituti n?a5| ngl etrll\%gerl_ng event for speedy trial limts
w thinCrimnal Rul e8. 2. . Ceigleexplainedthetwo petitions
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wer e subsequent |y conbi ned andreferredtothe Comrttee. Since
filing a conbined petitionin April of 2001, significant public
comment from prosecutors, defenders, victimgroups, judges and
the state bar has been received. Accordingly, M. Geigle
i nformed menbers this past year the Comm ttee spent nost of their
time revi ewi ng, debating and di scussi ng t he public conmments and
recomendati ons.

Next, M. Ceigle directed nenbers’ attention to their neetin

mat eri al s whi ch i ncl uded the Comm ttee’ s conbi ned petitions an

the associated position papers. M. Ceigle infornmed nenbers
while there was unanimty on many of the issues addressed by
the Conmttee, there were also areas of disagreenent. The
position papers delineate the areas of disagreenent regarding
pl ea cut offs, disclosure of hand witten notes and precl usion
as an avail abl e sanction for discovery violations. M. CGeigle
indicated the reply woul d be ready next week. The rules would
t hen be placed on the Court’s main agenda for discussion.

Judge Kaufnman indicated he feels strongly that the rul es need
to be anmended. Menbers unaninmously agreed. Judge Kaufman
concl uded by urggng menbers to review the petitions and wite
to the Suprene urt and share their comments and concerns if
so inclined. Judge Kaufman thanked M. Geigle for his update.

Break for |unch

Fol I owi ng the | unch break, Judge Kaufnman resunmed di scussi on of
the Rules of Crimnal and G vil procedure by asking nenbers if
there were any other rules that nenbers felt were problemati c.
Specifically, were there any rules that the Commttee should
address or refer to the Bar’s Rules Committee.

Judge Weaver anticipated having problens with Rule 16(Q),
Rul es of Civil Procedure. He suggested the new rule may require changes
or educational seminars. Judge Kaufman expressed concern regarding monitoring and
enforcement.

No other areas of concern were offered.

G Recognition of Service

I n honor of their dedi cated service and i n appreciationfor their
commtnment to the Commttee on Superior Courts nenbers
recogni zed: Judge John Leonardo (10/95 to 2/02) and M. Don
Stiles (a founding nenber who gave 12 years of service before
his retirenment).

Judge Kauf man al so announced Judge Leslie M| | er had been naned
Tucson Wbnan of the Year. He requested the mnutes reflect the
Committee’s esteem There were no objections.

H Strategic Plan: Update and D scussion

1. | nterpreter Services

Hon. Sylvia Arellano, Maricopa Superior Court presented the
study and recommendations prepared by the Arizona Mnority
Judges Caucus, Interpreter |ssues Subcomittee. Judge
Arell ano sunmmari zed the Subcommttee’s findings regarding
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interpreter servicesin Arizona and reported that the Arizona
Judi ctal Council recommended the formation of a committee
tostudy their recommendations further. Sheinfornmed nmenbers
the Council requested the interpreter commttee report back
in Cctober with a plan for Arizona that addresses funding,
| egi slative, and efficiency issues.

To prepare nmenbers for what they would be seeing in comn
nmont hs, Judge Arellano inforne
menbers the Commttee would be
preparing both a one year and a
t hree-year pl an for their
consi derati on. Addi tionally,
menbers woul d |ikely be asked to
revi ew proposed | egi sl ation and
rule changes related to the
utilization of interpreters in
Arizona courts as wel | as, a code
of ethics and a proposed
certification program Judge
Arell ano asked nmenbers to filter
their comments for the Conmttee
t hrough her.

2. Public Access to Electronic Court Records

Ms. Jennifer Greene, Court Specialist, Court Services Division, AOC, began by providing
a brief history of the Committee to Study Public Access to Electronic Court
Records. She explained to members, when originally formed, the Committee took
their task to be to determine whether and to what extent case records should
be posted to the Internet. This was with the understanding that they were not
making any changes to the terms of access covered in Rule 123. Accordingly,
the Committee focused on the extent to which the Court should maximize their
use of new technology to offer easier access to docket information and case
records.

Recently, Chief Justice Jones requested the Committee reconvene to examine
specific 1ssues relating to criminal records, orders of protection (and
injunctions against harassment) and consistency of case information being
offered on Arizona courts’ . Ms. Greene indicated three subcommittees were formed
to examine the issues. These subcommittees have begun to meet and additional

meetings have been scheduled in the upcoming months. The full Committee’s
final recommendations are due to AJC in October.

Mvr. Michael Jeanes informed members the comment period for the model
policy drafted by the Conference of Chief Justices and the Conference of
State Court Administrators (CCJ/COSCA) had been extended to April 30.

In addition, the committee developing the model policy would be holding

a public meeting in Washington, D.C. on May 17%. As a member of the

national committee, Mr. Jeanes offered to carry forward comments for members.
Ms. Greene indicated the Public Access Committee was preparing a comment on
the CCJ/COSCA model policy.
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The Committee then proceeded to discuss their concerns regarding the balance
between public access to information and the right to confidentiality. The
following are highlights from the discussion:

> Concern was voiced regarding placing imaged documents on the Internet
due to 1inability to alter these documents and redact confidential
information.

> The majority felt criminal records should be accessible with narrow
limitations and necessary security.

> A few members felt adult criminal records should be available via the
Internet with no limitations.

> Members unanimously agreed there should not be electronic access to
juvenile court records with an exception made for counsel.

> Members had mixed opinions regarding access to domestic relations/family
court records.

> Members concurred that granting access to parties/attorneys to certain
case types that would not be available on the Internet would be helpful
to the legal community.

> Members argued there 1s a difference between information being available
to the public and information that i1s publicly provided.

3. Unaut hori zed Practice of Law Ethics 2000

Ms. Christine Powell, Strategic Planner, AOC, presented
i nformati on on the unauthorized practice of |law and Ethics
2000. Ms. Powel|l indicated these issues were under the new
theme in the Chief’s strategic plan - Serving the Public by
| mproving the Legal Profession. Menbers were directed to
t he handouts included in their neeting materials concerning
bot h i ssues.

Ms. Powel | noted the unauthorized practice of_IaM/(UPL? has
been t he subj ect of debate for years and, accordingly, efforts
to provide oversight in this area have been nmet wth
resistance. In an attenpt to define what constitutes the

practice of law, the State Bar drafted rules for
consi derati on. Ms. Powell indicated the proposed changes
wi Il not necessarily inpact |egal assistants that are
operating under the supervision of an attorney. Al so, they

¥A|| not 1 nmpact the Court’s ability to create and distribute
or ns.

Ms. Powell indicated the changes offered by the State Bar
endeavor to bring docunent Freparation entities under their
authority in order to regulate them and sanction them for
m sconduct. Currently, court rule narrowly defines the practice of law
and does not allow recourse for those individuals who have had documents
erroneously prepared by a document preparer.

Following Ms. Powell’ s UPL presentation, Judge Kaufman opened the floor to
comments and questions. Comments and questions from members included:
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> Mr. Gary Krcmarik asked if there was a reason why the State Bar omitted
justice courts and municipal courts in Rule 31 section 16.

> Mr. Wirken clarified a rule 28 petition had not been filed by the Bar.
Rather, the proposal was being circulated internally within the legal
community. Mr. Wirken directed members to send their comments to the
Consumer Protection Committee of the State Bar.

> Mr. Wirken informed members the State Bar 1s also collecting data regarding
UPL complaints. Judge Warner indicated Pima’ s bench i1s compiling UPL
complaint information and forwarding 1t to the Bar. Judge Kaufman
encouraged members to inform their colleagues this information is being
collected by the Bar.

> Mr. Wirken noted the State Bar’ s Discipline Department had been authorized
to proceed with prosecuting certain UPL cases even in the absence of the
proposed rules. At this time, selective cases are being targeted.

Ms. Powell then shifted the discussion to proposed ethical changes. The full
text of the proposed ethical rules (ER) and a summary of the rule changes prepared
by the State Bar were provided to members in their meeting materials.

Ms. Powell indicated the most controversial change was to ER 8.4 regarding

attorney misconduct. The rule now includes a provision that allows for a bar

complaint based on the finding of a trial court that a pre-emptory challenge

has been exercised on a discriminatory basis. Prosecutors have argued this

change does not provide adequate opportunity to challenge the Court’ s finding.

Other changes noted by Ms. Powell included:

> Changes to ER 1.4 sets out with specificity what it means to keep the
client “reasonably informed.” It also requires disclosure by the
attorney 1f they do not carry malpractice insurance.

> ER 1.5 will now mandate that fee agreements be put into writing. Current
language merely suggests they be recorded.

> In ER 4.2 the term “parties” has been changed to “ represented persons.”

In closing, Ms. Powell informed members the proposed ER changes were also being

circulated within the legal community like the UPL rule changes. She encouraged
members to send their comments to the State Bar’ s website.

4. Fi duci ary Program

Ms. Nancy Swet nam Director of the CertificationandLicensing
Di vision, AOC, presented the status of the inplenmentation

of the Fiduciary Advisoa¥_ Committee (FAQ final
recommendat i ons adopted by AJC in June 2001.

Ms. Swetnam indicated the inplenentation of the FAC

recommendations fall wunder three categories: statutory
changes, admnistrative rule changes and admnistrative
changes. A summary on i npl ementation of the FAC

recommendations was included in the neeting materials. A
brief update for each category was provided by Ms. Swet nam

> Statutory Changes. House Bill 2351 was introduced this
[ egislative session. It has passed the House of
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Re|or esentatives and Senate. It is anticipated the bill

will becone | aw.

> Administrative Rule Changes. Changes to the
adm nistrative rules governing the Private Fiduciary
Program were adopted in the ACJA: Code Section 7-202 in
Novenber 2001. These changes have been instrunental in
i denti fyi nP abuses made by fiduciaries earlier.
Additionally, the Arizona Fiduciary' s Association is
addressing ways to increase training for fiduciaries.
The ACC is working with the Association in this area.

» Administrative Changes. The rollout of PAMsoftware to
assi st the court community wi t h aut omat ed case processi ng
and uni form case nanagenent of probate cases has been
initiated. The software will be rolled out statew de
in future nonths. The recomendati ons approved by AJC
al so recommended t he Court adopt the Arizona Probat e Code
Manual . Ms. Swetnam antici pates Chief Justice Jones
will signan Adm nistrative Order to effect this change.

Foll owi ng Ms. Swetnami s presentation, the floor was opened
for di scussi on. Judge Kauf man asked for clarificati on whet her
the code covers receivers (i.e., t hose i ndividuals that
handl e accounts for businesses and corporations that are in
receivershipwththecourts). M. Swetnamindicatedit does

not .

ACTI ON | TEM Judge Kauf man requested Ms. Swet nam exani ne
whether there are reported problens wth
receivers. Addi tional ly, Judge  Kauf man

expressed his interest inlearningif there were
any concerns associated wth health care powers
of attorney.

5. Famly Court/ Donestic Relations Reform _
Ms. Karen Kretschman, Attorney, Famly Law Unit, AOC, provided
information on issues arising fromthe Strategic Plan related to

Fam |y Law. Ms. Kretschman began her presentation by review ng
t he Donesti c Rel ati ons Ref or mSt udy Subconmi tt ee ( DRRSS) nmenber shi p,
organi zation and goals. She noted if Senate Bill 1088 is passed,

t he Subconm tt ee woul d have four addi ti onal nenbers: arepresentative
fromthe famly |l aw section of the State Bar, a child advocate, a
| awenf or cement agency representative and arural judge/ comm ssi oner
representative.

Ms. Kretschman indicated DRRSS recentl formed a new
wor kgroup- The I ntegrated Fam |y Court (1 FC) Workgroup. The
| FC wor kgr oup was forned i n response to | egl slators’ interest
in the Famly Court concept and to address the proposed
| anguage in SB1088 which specificall char ges DRRSS to
conplete a statewide plan by Decenber 31, 2002. MVs.
Kretschman noted the workgroup plans to have their report
and reconmmendat i ons conpl eted early to all owsufficient tine
to route for comments prior to submtting it to the
| egi sl ature in Decenber.

The 1 FC workgroup is co-chaired by Judge Mark Arnstrong,

Mari copa Superior Court and Ms. Ell en Seaborne, a Fam |y Law
Attorney fromFl agstaff. Ms. Kretschman clarified the IFC workgroup
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should not be confused with the task force referred to in section 2-E of the
strategic agenda. The task force will likely be formed next year.

It was suggested an Integrated Family Court would absorb other departments of
the Court. Ms. Kretschman directed members’ attention to their meeting handouts
which included a proposed list of types of cases to be considered for inclusion
in an Integrated Family Court. She informed members the issue of jurisdiction
was included on the Workgroup’ s May agenda.

The implementation problems created by a lack of co-location for the various
departments included in an IFC was discussed. Ms. Kretschman informed members
this 1ssue 1is being addressed by the workgroup. Early drafts called for one
facility to house the merger of cases.

Judge Chavez voiced concern regarding judge assignment in an IFC.  Currently

in Mohave County the Court uses a part-time juvenile judge that cannot hear
domestic relations matters.

In response to members’ concerns, Judge Armstrong directed members’ attention
to the handout delineating the proposed framework of the IFC (#8). He indicated
the workgroup’ s intent is to provide enough flexibility, that each county
can design an IFC to meet their own needs and concerns.

In closing, Judge Kaufman inquired whether the workgroup’ s plan included having
more social service personnel attached to an IFC than used in current case
processing. Ms. Kretschman indicated many of the models studied by the
workgroup incorporate the use of more social service personnel. Likewise they

also share a court design that i1s more “user friendly” which provides more
space for families to have privacy.

There were no further comments or suggestions for Ms. Kretschman.

Following the conclusion of the strategic plan updates, members moved to a
general discussion of matters members felt merited the Committee’ s attention.

The following 1s a summary of the issues identified as potential agenda items
for future meetings.

> How can the Committee help to make Arizona’ s Superior Courts more efficient
during the current budget crisis?

> How can the Court reduce the cost of funding law libraries?

ACTION ITEM: At a future meeting the Committee shall explore the expanded

use of electronic research resources rather than purchasing
hard copies of texts.

> How can the Court better train their newly appointed court administrators

and new administrative judges? How can the Court educate future court
administrators?

ACTION ITEM: At a future meeting the Committee shall examine and make
recommendations on educational resources available to educate
prospective and new court administrators.
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IV

VI.

> How can superior courts work most effectively with their funding
authorities when developing their budget? How do you continue to fund
resource intensive special programs in times of crisis? How can the Court
be better prepared defensively to address legislative proposals that
fiscally impact the judiciary?

ACTION ITEM: A subcommittee shall be established to develop ideas for the
full committee’ s consideration at a future meeting.
Subcommi ttee members include: Judge Newton (Chair), Mr. Marcus
Reinkensmeyer, Mr. Gary Krcmarik, Judge Hicks and Ms. Denise
Lundin.

> How should the Court address attorney behavior in the court? Should the
Committee recommend that attorneys be required to complete a
professionalism course in addition to ethics training?

ACTION ITEM: Judge Weaver will contact Mr. Wirken to discuss how to get
the issue placed on the State Bar’ s agenda. Judge Weaver will
report his findings to the Committee.

> How can the superior court work more collaboratively with the justice
courts? How can we improve cross communication and avoid working at cross
purposes?

ACTION ITEM: On behalf of the Committee, Theresa Barrett will invite the
Limited Jurisdiction Court Committee to send a liaison to the
next COSC meeting.

INFORMATION ITEMS

Theresa Barrett, Court Specialist, AOC, advised members as requested she had
conducted research on other states programs for conflict cases and compiled her
findings. Copies of Arizona' s retired judge program were included in the meetings
materials. If interested, Ms. Barrett indicated copies of her research were
available upon request.

SCHEDULE NEXT MEETING DATE/PLACE

The legislative meeting scheduled for October 4th was changed due to scheduling conflicts.
The next meeting will be held on Friday, September 27, 2002 at 10:00 a.m. The meeting
location is the State Courts Building, 1501 W. Washington, Conference Rooms 345 A & B.

CALL TO THE PUBLIC
No respondents.
ADJOURNMENT

The meeting was adjourned at 2:40 p.m.
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VII.  POST MEETING REQUEST

The members are requested to be prepared to discuss legislation concerning
sentencing procedures in light of recent U.S. Supreme Court decisions
concerning (1) Death Penalty sentences and (2) The existence of sentencing
“enhancements” like being on probation in other cases.
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ARIZONA JUDICIAL COUNCIL’S
COMMITTEE ON SUPERIOR COURT

MINUTES
For Meeting held Friday, September 27, 2002
State Courts Building, Conference Rooms 345 A & B
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MEMBERSPRESENT: MEMBERSABSENT:
Hon. Roger Kaufman, Chair Mr. Gary Krcmarik
Hon. SilviaArellano Hon. Denise Lundin
Hon. Mark Armstrong Mr. CharlesW. Wirken, Esqg.
Hon. James Chavez
Ms. Deborah Dyson GUESTS:
Hon. Patricia Escher Mr. David Sands
Hon. Douglas Holt Mr. George Diaz, Jr.
Hon. Brian Ishikawa Ms. Judith Connell
Hon. Michael Jeanes Ms. Susan Luebke
Hon. GloriaKindig Ms. Nancy Swetnam
Hon. Kirby Kongable Mr. George Schade, Jr.
Mr. Marty Krizay Mr. Ted Wilson
Hon. Kenneth Lee Ms. Susan Pickard
Hon. Stephen McCarville Ms. Karen Kretschman
Hon. Margaret Maxwell
Hon. Leslie Miller STAFF:
Hon. Fred Newton Ms. Theresa Barrett
Mr. Marcus Reinkensmeyer Ms. Deborah Orr
Hon. Nanette Warner
Hon. Raymond Weaver
REGULAR BUSINESS

Welcomeand OpeningRemarks ............. ... .. ..., Hon. Roger Kaufman

Judge Roger Kaufman, Chair, called the meeting to order at 10:05 am. He welcomed
everyone and acknowledged new members. All those present introduced themselves.

In honor of their dedicated service and in appreciation for their commitment to the Committee
on Superior Court members recognized: Judge Monica Stauffer (5/99 - 4/02) and
Commissioner Nancy Lewis (7/96 - 4/02). Judge Kaufman requested the minutes reflect the
Committee' s appreciation. There were no objections.



Approval of Minutes- April 26,2002 ..................... Hon. Roger Kaufman

The minutes from the April 26, 2002 meeting were previously distributed electronically.
Revisions and corrections received from members prior to the meeting were incorporated by
staff. Copies of the revised minutes were provided for review at the meeting.

MOTION: To approve the minutes for the April 26, 2002 meeting asdistributed.
Seconded and passed unanimously. COSC-02-009

Note: Following approval of the minutes, Judge Kaufman announced a change to the meeting
agenda. Specifically, to provide guidance to the legidlative officers, the discussion of Senate Bill
1001 & Associated Rule Petitions would occur during lunch.

BUSINESSITEMSPOTENTIAL ACTIONITEMS

Review of LegidativeProposals........... Mr. David Sands & Mr. George Diaz Jr.

David Sands, L egidlative Officer for the Administrative Office of the Courts (AOC), described
the procedures that would be followed for review of the legidative proposals before the
Committee and the voting options. Those options include: 1) To include the proposal in the
judiciary’ slegidative package, 2) NOT to include the proposal in the legidlative package, and
3) Include the proposal in the legidlative package with amendments.

Committee members were provided with a voting device for use in conjunction with the
Options Technology voting program. The votes were automatically tallied and the results
displayed on a screen.

For each proposal, either Mr. David Sands or Mr. George Diaz, Jr. provided a brief overview

of the proposal, highlighted major issues, reported the position taken by other committeesthat

had reviewed the proposal and then opened the floor for discussion. Mr. Sands and Mr. Diaz

prepared cover sheetsfor all proposals submitted to them for the upcoming legislative session.
Revised handouts were provided to members at the meeting.

Mr. Sands and Mr. Diaz provided information on the following legidlative proposals:
03-12 Domestic Violence Definition: Mr. Bob James, Judicial Services Administrator,

Maricopa Superior Court, and member of Committee on the Impact of Domestic Violencein
the Courts (CIDVIC), facilitated discussion of the changes included in the proposal.

Mr. James indicated currently A.R.S. 812-1809 allows a judge to issue an Injunction Against
Harassment (IAH) to persons in a “dating relationship.” However, the term “dating
relationship” is not defined which can lead to inconsistent practices throughout the court
system. Additionally, IAH ordersthat arise out of a“dating relationship” must be served by
law enforcement at no charge per A.R.S. 811-445. Fees may be assessed for all other IAH
orders. Ordersof Protection issued under A.R.S. 813-3602 are all served at no charge by law
enforcement. Thisproposed |egislationwould provide definition for “dating relationship” and
remove* dating relationship” fromthel AH statute (A.R.S.812-1809) and placeitinA.R.S.813-
3601. The advantages are: 1) a single definition of “dating relationship” and 2) place all
orders which must be served at no cost by law enforcement under one statute with one set of
guidelines.



Mr. Jamesindicated that law enforcement had voiced concern regarding waiving service fees
for injunctions against harassment. Therefore, the Committee felt it was necessary to be
consistent and i nclude the dating rel ationship under the same protections as other rel ationships
identifiedin statute. Furthermore, CIDVIC contendsthe | AH hasbecomeabasic civil remedy.

Therefore, when dealing with a couple involved in an intimate relationship this type of
relationship should come under the protection afforded by an OOP.

CIDVIC's proposal will create a separation between statutes involving “family or intimate
partner” abuse and abuse between persons with no family or intimate relationship.
Consolidating all of the “family or intimate partner” definitions into one statute will provide
adistinctive category of cases. It affirmsthat casesinvolving intimate partners are considered
aseparate category from cases strangers or personswith no family or intimate relationship. In
others words, the “barking dog” or “noisy neighbor” cases will not be lumped together with
the “spouse abuse” or “date assault” cases. Some reprogramming of data collection systems
will need to be reprogrammed to separate IAH from “domestic violence” reporting.

Questions and comments included the following:

< David Sandsindicated the proposed language is being worked on by CIDVIC. Members
should not focus on specific verbiage rather the concept.

< Judge Warner questioned how the proposal pertainsto achild victims. Specifically, will
it impact jurisdictional issues? Mr. Jamesindicated CIDVIC does not expect any impact
on the Juvenile Court because they are not dealing with the child as a defendant.

< Judge Armstrong questioned whether any thought had been given to changing language
from present tense to past tense to cover the “break-up” or “recently separated” type of
case. Mr. Jamesindicated CIDVIC’ sorigina proposal did include both past and present
language and was lifted from 42 USC 3796 GG-2. He stressed that it was CIDVIV’s
intent to mirror the Federal code.

< Judge Weaver requested clarification whether the length and type of relationship was a
subjective decision. Mr. Jamesindicated the decision was at the discretion of the judicial
officer.

MOTION: JudgeMiller recommended that datingrelationship bedefined by VAWA as:
“theterm 'dating violence' means violence committed by a per son--
(A) whoisor hasbeen in a social relationship of aromantic or intimate naturewith the
victim; and
(B) where the existence of such a relationship shall be determined based on a
consider ation of the following factors:

(i) thelength of therelationship;

(i) the type of relationship; and

(iii) the frequency of interaction between the personsinvolved in therelationship.".
Motion seconded. Motion unanimously approved. COSC-02-010

*FINAL VOTE ON 03-122THE COMMITTEE VOTED 0-0-20 TO INCLUDE AS
AMENDED.

03-01 Conciliation ServicesFee: Generates additional revenueto carry out the purposes of
Superior Court conciliation services in counties that have established a conciliation court by
adding maternity and paternity casesto the present types of family law casesin which, when
filing initial pleadings, litigants pay a $65 fee under A.R.S.812-284(E) in addition to other
statutory filing fees.




Following a brief overview of the proposal, the following comments were offered for
consideration:

< Themoney isneeded to support conciliation services because much of thefundsgenerated
by the fee are used for mediation, visitation and custody disputes in paternity cases.
Presently this group is not paying the fee to help support the services.

< Mr. Michael Jeanes pointed out that the proposal does not increasethefee, rather expands
the population to which the feeis applied. Accordingly, he questioned whether it would
be subject to Prop 108. Mr. Sands indicated since the money is used exclusively to fund
Conciliation Courts and does not flow into the General Fund it would not be a prop 108
bill.

< Will thislegidlation propose a barrier to establishing paternity by increasing the feeto be
paid? Current fee for a paternity case is a $95 base fee with $15 document storage and
retrieval fee ($106). Some counties also chargelocal fees. Accordingly, thetotal feefor
Maricopais$166 (with the additional feeit would be $231) and in most other countiesthe
new total fee would be $171.

< Judge Armstrong indicated this proposal is important to Maricopa to ensure they can
maintain the level of services they need in conciliation services. It was voted on by the
entire bench to be included in the legislative package.

< Judge Warner indicated that paternity cases comprise alarge percentage of cases handled
by Pima County’s Conciliation Court.

*FINAL VOTE ON 03-01: THE COMMITTEE VOTED 20-2-0 TO INCLUDE.

03-02 Protection of Judges Personal Information: Adds Justices of the Supreme Court,
Judges of the Court of Appeals, Judges and Commissioners of the Superior Court and
Municipal Court Judgesto thelist of personswho may request redaction of records maintained
by the county recorder, county assessor, county treasurer and the Department of
Transportation. Publicavailability of personal information potentially exposesjudgesand their
families to harm from disgruntled litigants and persons dissatisfied with court rulings.

Discussion followed. Comments and issues mentioned include the following:

< This proposal has been submitted in the past and has been turned into a debate in
Committee whether everyone' s information should be sealed or redacted.

< Shouldjudgesthat run for election and justices of the peace be included in this proposal ?

< Judge Armstrong indicated this bill was 1 of 7 proposed by Maricopa County.

< Lastyear thisproposal died because Motor V ehicle attached a cost to implementation. It
was suggested in tough economic times this approach would likely be taken again.

< Judge Newton questioned how effectivethis proposal would be asthose seeking to obtain
thistype of information have other waysto locate it.

*FINAL VOTE ON 03-02: THE COMMITTEE VOTED 7-14-0 TO NOT INCLUDE.

03-03 Judges Retirement Age: Extends from 70 to 75 years of age the present mandatory
retirement age for justices and judges of courts of record prescribed by Article V1, sections 20
and 39 of the Arizona Constitution. Courts of record are the supreme court, the court of
appeals and the superior court.

Mr. Sands noted that thisbill wasintroduced last year. The Arizona Judicial Council voted to
take no position on this proposal. The bill went forward without the judicial department’s
opinion and went through only one committee.



*FINAL VOTE ON 03-03: THE COMMITTEE VOTED 8-12-0 TO NOT INCLUDE.

03-04 Property Tax Appeal Time Limit: Eliminates the 270-day time period set forth in
A.R.S. 842-16212 within which the court must hear an appeal from a decision of the county
assessor regarding valuation of classification of property. The Arizona Rules of Civil
Procedure already control the expeditious processing of cases by establishing a time period
after which a case may be dismissed if not prosecuted.

Comments on this proposal included:

< Judge Kaufman pointed out this rule actually gives 60 extra days over the statute. Rule
38.1 allows 270 days in which to file aMotion to Set and Certificate of Readiness. If it
is not filed then the case goes on the inactive calendar for dismissal at 330 days.

< Judge Escher suggested this proposal could have ambush potential (i.e., used against the
Court as another instance of where the Court wants to slow down processing).

< Judge Armstrong indicated this proposal was submitted by Judge Katz, Tax Court. Judge
Katz' sarguessincethe appeal processiswaived in 99% of cases, thisproposal will enable
the court to bring case processing times for tax casesin line with other civil cases.

*FINAL VOTE ON 03-04: THE COMMITTEE VOTED 9-12-0 TO NOT INCLUDE.

03-05 Preparatory Release For Inmates Sentenced To Probation: Allows an inmate
sentenced to probation in lieu of community supervision to be released at the discretion of the
Director of the Department of Corrections (DOC) up to 90 days prior to the end of a prison
sentence in the same manner as are inmates sentenced to imprisonment and community
supervision.

Comments and issues mentioned include the following:

< Mr. Diaz indicated DOC supports this proposal.

< Judge Kaufman indicated this proposal addresses the lack of a mechanism to work
around situations in which there is a period of little or no supervision following release
from prison. This procedura problem becomes significant when you have pleas to
multiple offenses. For instance, if ajudge wants to put a person in atreatment program
immediately following release, if community supervision is waived in order to get the
individual put immediately on probation then that personis not eligiblefor early release.
Typically the defendant will not agree to this arrangement.

< JudgeMiller asked for clarification whether this proposal would include aggravated DUI.
The consensus was that this proposal would not apply to these individuals.

MOTION: Judge Miller recommended that the proposal include an amendment to
specifically exclude DUI casesin which theindividual isserving aterm of incar ceration
in the DOC as a condition of probation for aggravated DUI. Motion seconded. Motion
approved. COSC-02-011

*FINAL VOTE ON 03-05: THE COMMITTEE VOTED 13-0-9 TO INCLUDE AS
PROPOSED WITH DISTINCTION TO BE MADE TO MINORITY VOTE.

03-06 Parent Education Program Fee: Increasesfrom $30 to $40 the maximum fee paid by
a parent for attending the Domestic Relations Education on Children’s Issues Program.
Completion of this so-called parent education program is required of most parents with minor
children involved in an action for dissolution of marriage, legal separation and annulment or




inapaternity caseinwhich the court isrequested to determine custody, parenting timeor child
support.

Mr. Sands explained that these are programs administered by the presiding judge of each
county. Although the Supreme Court sets minimum standards for the programs, the county
determines how to implement the program (i.e., hire discrete vendors or hire in-house staff).
The fee in each county is not necessarily set at the maximum. In Maricopa County the
maximum is charged. However, due to no shows, instructor fees and meeting other program
costs, the system is being taxed.

Questions and comments included the following:

< Due to impending budget cuts, Judge Armstrong indicated this proposal is strongly
supported by the Maricopa bench. He pointed out that the current maximum has been in
place for at least five years and has not been increased to keep in step with inflation.
Furthermore, a county is not required to increase their fee, rather the proposal simply
places a maximum on the amount.

< JudgeWarner indicated she was not aware of aproblem in PimaCounty. She pointed out
that that many individuals going through a divorce already have strained finances and,
accordingly, asked members to take this into consideration when making their decision.

< It was noted that the fee could be waived.

*FINAL VOTE ON 03-06: THE COMMITTEE VOTED 18-3-0 TO INCLUDE.
03-07 Juror Compensation Task Force: Establishes a juror compensation task force to

review and recommend changes to the juror compensation statutes, rules and procedures and
other related issues.

Discussion:

< Ms. Barrett noted that the creation of atask forceis part of the recommendations made by
the Committee to Study Jury Practices and Procedures. The proposal offered mirrorsthe
Committee’ s recommendation and therefore compliments their efforts.

< Mr. Diaz pointed out this proposal keepstheissue of juror pay in the minds of legislators
and provides the opportunity to educate the public.

< Judge Newton was in favor of supporting the proposal with an amendment to place more
public members and fewer court employees as task force members.

MOTION: Amend theproposal toreflect atask forcecomposition with increased public
member ship. Motion seconded. Motion unanimously approved. COSC-02-012

*FINAL VOTEONO03-07: THECOMMITTEEVOTED 1-2-19TO INCLUDE ASAMENDED.

03-08 Administration of Water Adjudication Fees. Memorializesin statute present practice
regarding the administration and management of filing feesrequired by A.R.S. § 45-254 to be
paid whenfiling aclaimant’ sstatement in ageneral adjudication of water rights. The proposed
law clarifies that fees are administered by the clerk of the superior court in the county where
the adjudication is maintained and that monies earned on invested fees are credited to the fee
account to beused exclusively for expensesrelated to conduct of the adjudication, asapproved
by the court.




Mr. George Schade, Jr., Special Master for the Arizona General Stream Adjudication,
addressed the Committee and noted that the proposal does not increase or impose any fees.
Rather, it provides for the proper and correct management of the claimant’ s fees.

There was no discussion.
*FINAL VOTE ON 03-07: THE COMMITTEE VOTED 19-2-0 TO INCLUDE.

03-09 Par ental Responsibility for Juvenile Costs. Requiresfor any child whoisreferred to
the juvenile court and is placed in foster care or requires shelter care or treatment that the
juvenilecourt inquireinto thefinancial ability of the child or the child’ sparent to pay for foster
care, treatment or education and to order monthly paymentsif the ability exists.

MOTION: Commissioner Maxwell moved to exclude guar diansfrom those ordered
responsible. Motion seconded. Motion approved. COSC-02-013

Comments included the following:

< Mr. Diaz informed members that this statute existed previously but was inadvertently
removed.

< Judge Warner indicated she was reluctant to remove guardians because they can be the
recipients of benefits (i.e., social security on behalf of the child, TANF, etc.).

*FINAL VOTE ON 03-09: THE COMMITTEE VOTED 16-0-6 TO INCLUDE, WITH A
NOTE TO AJC TO CONSIDER MINORITY POSITION.

03-10 Drug Court; Appropriations: Appropriates an unspecified amount from the state
general fund to the Administrative Office of the Court in FY 04 and FY 05 for the purpose of
funding juvenile and adult drug courts. The funds would be limited in use to staff, contract
servicesfor treatment, equipment for programs that have entrance criteria agreed upon by the
presiding judge and the prosecutor.

Mr. Marty Krizay informed members that many drug court programs are on the edge of
becoming extinct dueto lack of funding. He argued that there needs to be a dedicated funding
source in order to keep drug courts in Arizona afloat.

JudgeMiller echoed Mr. Krizay’ scomments. She suggested the benefit of thisproposal would
beto keep the drug court programsin the minds of legislatorsand remind them of the on-going
need for funding.

*FINAL VOTE ON 03-10: THE COMMITTEE’'SVOTE WASSPLIT 11-11-0.

Judge Escher requested that the Committee’s vote include a comment supporting drug courts,
indicating that the Committee's concern is by setting money for drug courts aside it would cut
funding to another court program due to budgetary shortfall. There were no objections.

03-11 Modification of Probation Supervision: Authorizes the probation officer to modify
thelevel of supervisionfor thosejuvenile and adult probationers placed on intensive probation
under guidelines authorized by the Arizona Supreme Court. Currently the court holds this
authority exclusively.




Comments included the following:

< Judge Chavez would like to eliminate the paperwork but was concerned with giving
discretion to the probation officer.

< Mr. Marty Krizay indicated his fellow Chief Probation Officers could not recall ever
having a modification denied. Furthermore, probation officers currently move within
levels of standard supervision and this is basically what they are advocating for with
intensive probation.

< Judge Armstrong clarified that this proposal only deals with levels within intensive
probation not changing aprobationer’ slevel from intensive to standard. Thiswould still
remain ajudicial decision.

*FINAL VOTE ON 03-11: THE COMMITTEE VOTED 18-4-0 TO INCLUDE.
Break for Lunch
Senate Bill 1001 & Associated Rule Petitions ................... Hon. Roger Kaufman

Judge Kaufman began the discussion by providing a brief review the Supreme Court opinions
that have forced Arizonalawmakersto changethe state's death penalty sentencing system. He
explained

the result of the legidlature’ s efforts was seen in Senate Bill 1001, which now requires juries
to determine al three parts of a capital punishment case: guilt, whether aggravating
circumstances exist warranting a death sentence and whether to impose the death penalty.

Judge Kaufman informed members he was aware of at least five new bills that would be
submitted this session to the | egislature dealing with sentence enhancersin criminal casesthat
do not involve the death penalty. Currently, Arizona law says the judge decides it.
Alternatively, in Apprendi v. New Jersey it was argued thisis unconstitutional under the Sixth
Amendment.

Judge Kaufman indicated although the committee could not comment on what is now law he
did feel it would be beneficial to provide input regarding what the position of Arizona courts
should be with respect to all other cases dealing with aggravating circumstances.

< Judge Miller questioned, why Judge Kaufman felt the application of Apprendi would be
so broad. Judge Kaufman suggested he was concerned with how the court should desal
with issues such as whether someone was on probation/parole and the lack of arationale
basis for accepting priors. His concern is the sheer volume of other aggravators—
specifically, are we going to have two trials in a substantial percentage of our criminal
cases? Should the judge sentence or will the jury sentence?

< Judge Warner indicated she felt the committee should take a position that other
aggravators should not go to the jury. She argued that members should strongly
discourage jury sentencing in al criminal cases.

< JudgeKindig indicated she was concerned about impaneling jurors. Specifically, shefelt
there would be less individuals willing to serve thus potentially creating biased juries.

Judge Kaufman informed members that one proposal being floated is to have any factor that
increases a sentence determined by the jury. There is also a move to have juries do all
sentencing. Finaly, there are those that feel jurors should be instructed on potentia
punishmentsbefore deciding guilt or innocence. Judge K auf man cautioned membersthat since



Ring and Apprendi have revived the debate on the issues he anticipates that this will be an
important criminal justice issue in the upcoming the legidlature.

CONSENSUS: Membersdonot favor goingtojury sentencingin all of caseswherethere
are aggravatorsinvolved.

In closing, Judge Kaufman encouraged members to go back to their jurisdictions and discuss
this with their colleagues and forward ideas or suggestions to the Committee.

Committeeto Study Court Interpreter Issues ................... Hon. Sylvia Arellano

Judge Arellano briefed members on the fina report reviewing the four recommendations
proposed by the Committee: Certification of Interpreters; Extensive Interpreter Training;
Proposed Legislation and Court Rules that govern language interpreter use, conduct and
professionalism; and the Establishment of a Judicial Interpreter’s Commission to develop
operating policies and provide oversight management.

Judge Arellano noted that start up costs would be $135,000 and ongoing costs would be
$110,000, to include AOC staff, training, testing, monitoring, etc. She informed members,
because the pool of interpretersin Arizonawas not very large, these monies could not come
from a user fee alone. Judge Arellano acknowledged that this was not the best climate to
request money for anew program, however, afunding source other than an appropriation had
not yet been identified.

Judge Kaufman commended Judge Arellano and the Committee on their outstanding work on
thisvery important issue. Although this agendaitem was presented as information only, and
approva was not required, Judge Arellano indicated a vote of support would be appreciated.

MOTION: Judge Miller moved to support the Committee to Study Court
Interpreter Issues Report and recommend it be brought to legidlative
officers. Motion seconded. Motion unanimously approved. COSC-02-
014

03-13 Age For Use of Confidential Intermediary: Makes consistent with a legislative
amendment in 2002 the law applicable to use of confidential intermediaries (A.R.S. § 8-134)
by lowering from 21 to 18 years the age at which an adoptee, the progeny of a deceased
adoptee or a biological sibling of an adoptee may use the services of a confidentia
intermediary (CI) to help determine the person’s birth parent(s) and, if consent is given, to
shareidentifyinginformation or apersonal contact. The 2002 amendment permitstheadoptive
parents of persons at least 18 to use these services and a Cl may contact persons at least 18
years of age.

Mr. Sandsindicated that this proposal wasbrought forward by Ms. Susan L uebke, Confidential
Intermediary Program Coordinator, AOC. Ms. Nancy Swetnam noted that in the original
passage of the legislation there was considerable debate regarding whether the age limit
generaly be 18 or 21. Shenoted thelegislatureat that timefelt it should be 21 both for contact
and initiation. However, thisyear the legislature decided to change part of the statute and not
the other. Ms. Swetnam indicated she was advocating that there should be consistency in the
statute.

There was ho comments or suggestions.

*FINAL VOTE ON 03-13: THE COMMITTEE VOTED 18-1-0 TO INCLUDE.



RUIE26(C) .. oo Hon. Barry Schneider

Judge Schneider, amember of the State Bar Civil Practice and Procedure Committee, indicated
that aproposal had been submitted by Senator Scott Bundgaard to amend Rule 26(c), Arizona
Rules of Civil Procedure. This amendment was initially proposed as legislation but failed.

Judge Schneider argued that the proposed amendment would radically change the workings of
Rule 26(c). He suggested the proposed amendment was aimed at the practice of issuing
protective orders by stipulation among the parties before the court. The advocates of this
proposal are against this practice and feel the public is being victimized by keeping this
information in the dark.

Judge Schneider indicated the State Bar Civil Practice and Procedure Committee drafted a
comment in opposition to the proposed amendment. In addition, under short notice, the Civil
Department of the Maricopa County Superior Court also filed acomment in opposition to the
proposed amendment.

Judge Schneider indicated he brought this issue forward to the Committee because he hoped
that there could be a judicia response to the concerns that are raised by the proposed
amendment. Judge Schneider indicated he was concerned because commentsto the proposed
rule change were primarily from alawyer and client point of view rather than on the effect of
the proposed amendment on the judiciary.

Copies of Maricopa s civil department judges comment were provided to members. Next,
Judge Kaufman asked membersif they felt they should express aview to AJC regarding this
issue.

MOTION: Judge Armstrong moved that the Committee join the comment of the
Civil Department of the Maricopa County Superior Court in the matter
of thepetition toamend Rule 26(c) of Civil Procedure. Motion seconded.
Motion unanimously approved. COSC-02-015

03-14 Deferred Retirement Option Plan: Creates a Deferred Retirement Option Plan
(DROP) for members of the Arizona State Retirement System, the Correctional Officer
Retirement Plan and the Elected Official Retirement Plan.

Mr. Diaz indicated the final proposal came from Mr. Dave Byers, Administrative Director of
the Courts. Hethen provided abrief overview of the plan. He informed membersthisplanis
currently available to public safety retirement system employees.

Judge Miller indicated the Arizona Judges Association was going to go forward with this
proposal individually. However, it was felt if they moved forward only on behalf of judges
that legislators would not be very sympathetic. In order to be better received, it was decided
to bring in correctional officers and other state employees.

Rather than tying approval to an association with other groups, Judge Miller recommended
supporting the Deferred Retirement Option Plan for elected officials and leave it to the AOC
lobbyists to determine whether or not it is beneficial to remain associated with the state
retirement fund and the Correctional Officer Retirement Plan.

Mr. Diaz indicated that correctional officers were the greatest supporters of this proposal last
year.

*FINAL VOTE ON 03-14: THE COMMITTEE VOTED 17-5-0 TO INCLUDE.
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Prioritization of Legislative Proposals .......... Mr. David Sands & Mr. George Diaz Jr.

Having completed the initial review of each assigned proposal, Committee members were
asked to identify priorities from those proposals that the Committee voted to include in the
judiciary’ slegidlative package. Each member wasallowed threevotes, if they wished, al three
votes could be placed on one proposal. Judge Arellano and Judge Warner departed before the
vote. The results of the remaining 20 members are displayed in the following table.

PROPOSAL Votesfor Priority

03-01 13 votes
03-05

03-14 12 votes
03-07 10 votes
03-12 6 votes
03-11 4 votes
03-06 3 votes
03-09 1 votes
03-08 0 votes
03-13

Following discussion it was decided not to break the ties and to forward to the Arizona
Judicial Council as priorities all ten of the proposals that were voted to include in the
legidlative package.

Integrated Family Court Committee ..............cciiiiiiiiiiiinnnn. Mr. Phil Knox

Ms. Nancy Gray Eade, Concilliation Court Services Director, Y uma County, provided a brief
overview of the history leading up to the formation of the Integrated Family Court Workgroup
(IFCW), established by the Domestic Rel ations Committee. Ms.Gray Eade explained pursuant
to SB1088, the Workgroup's purpose was to prepare and submit a statewide plan for an
Integrated Family Court to the legislature on or before December 31, 2002.

Ms. Gray Eades informed committee members that the IFC Workgroup consisted of 20
members and was broad based in its representation. There were judges, attorneys,
psychologists, therapists, legislators, aswell asjuvenile and family court administrators from
around the state included in the membership.

To preparethefina report, Ms. Gray Eade indicated research information was gathered from
resources across the country. In addition to looking at programs outside the state, the
Workgroup aso looked at Maricopa' s pilot program when developing a statewide plan for
Arizona. A copy of the IFC Workgroup’s report and recommendations were provided to
members in their meeting materials. A revised draft was distributed to the committee at the
meeting.

Following her overview, Ms. Gray Eade turned over the presentation to Mr. Phil Knox. Mr.

Knox isthe Family Court Administrator for Maricopa Superior Court. Heisalso aconsultant
for the state of Californiafor their Integrated Family Court. In his presentation, Mr. Knox
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focused members attention on the recommendations that came out of the IFC plan that would
be moving forward as legidlation for the state. In addition, he identified statutes that would
be effected by any proposed legidlation. Mr. Knox noted that in the workgroup’ srevised draft
report the recommended implementation timelines had been extended to accommodate
unanswered questions and afford time to explore potential funding sources. Members were
informed to facilitate responses, the proposed plan, an executive summary and an opportunity
to comment by means of a brief survey with a comment section, have been placed on the
Internet at: http://www.supreme.state.az.us/courtserv/I|FC/IFC_Plan.htm.

Judge Kaufman questioned how the new locations of Maricopa County’s Superior Court
would fit into the IFC plan? Specifically, inanideal situation, did the workgroup envision an
integrated family court with judges in each location? Mr. Knox indicated the satellite court
sites in Maricopa would actually afford the opportunity to address the issues of integrating
better than it would if in alarge centralized facility.

Judge Arellano, one of the judges involved in Maricopa s Family Court Pilot Program,
provided atestimonial. Sheinformed the committee while her casesin the Integrated Family
Court may havetaken alittle bit more work than her cases would have otherwise required, the
trade off for the family’ sinvolved in the system showed tremendous results.

MOTION: Judge Arellano moved to support the recommendations of the IFC
Workgroup. The motion was seconded.

Following the motion, the floor was opened for discussion. The following is a summary of
members comments:

< Judge Patricia Escher, Pima County: Expressed concern that the IFC plan did not
appreciate the differences between counties- specifically, the logistical and budgetary
impact of theproposal. Moreover, Judge Escher questioned whether philosophical issues,
such asthe degreeto which juvenilelaw issuesintersect with domestic rel ationsissues and
how best to handl e these types of cases, had been adequately debated. While Judge Escher
supports the principles recognized by the |FC workgroup (i.e., the one-judge/one-family,
making courts accessible and responsive, etc.), she is opposed to the approach of a
statewide plan and felt it would be more appropriate to leave thistype of project planning
at acounty level. She felt moreinformation was necessary to make an educated decision
whether to support the proposal. However, if the committee decided to support the
proposal, shefelt that there should be an accent on those parts of the report that emphasize
the need for individualized plans for each county. In addition, the committee should
address the fact that there is no way to achieve the goals unless the state is willing to
provide the necessary resources.

< Judge Charles Harrington, PimaCounty: Judge Harrington indicated historically in Pima
county there has been a reluctance by those on the bench to become involved in juvenile
and domestic relations cases. Accordingly, he questioned whether the workgroup had
determined, through either Maricopa's pilot program or other sources, if this type of
project was indeed more or less attractive assignment to judges? He contended that in
his experience this assignment would be less attractive to judges. Judge Harrington felt
it wastoo important of a proposition to make arecommendation on until all members had
adequately reviewed thereport. Judge Harrington suggested the committee should revisit
theissue at alater time.

< Judge Nanette Warner: Judge Warner indicated she was a recent member of the IFC
Workgroup and astrong supporter of the IFCW report. After briefly recapping the history
of theworkgroup and their charge, she suggested to memberswhether or not toimplement
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an IFC was no longer up for debate. Therefore, Judge Warner felt it was important to
understand that under the IFCW plan each county would have the power to design their
own program.

Judge Fred Newton: Judge Newton assured members that the IFC Workgroup was well
represented by rural counties. Judge Newton affirmed that the | FC plan would also allow
plenty of room for ingenuity and relied on each county determining what would work best
intheir county. He contended the IFC would not be a*“cookie cutter court” rather, under
the plan each county can assess their own strengths and resources to determine how to
implement the minimum standards to be developed in the future by the Supreme Court.
Judge Newton noted that the Workgroup did discuss at length the need to improve the
judicia appointment process by recruiting and considering domestic relations attorneys
for appoi ntment to the bench so their predisposed interests could continueasan | FC judge.
Judge Newton argued a commitment to the IFC was a commitment to a change in
priorities in the court system. He supports the IFCW report and recommendations and
ensuring families and children get more attention than they have had in the past by better
trained judges.

Judge James Chavez: Judge Chavez felt the IFC plan would be exceptionally difficult to
implement in Mohave county because of the way juvenile cases are handled. Currently,
there are three Superior Court locations and athough juveniles are handled in each of the
locations, it is a part-time judge pro-tem who handles a portion of the juvenile cases. In
addition, once ajuvenileis placed in detention they are handled in the Kingman location.
Thiswould make it difficult to ensure a one-judge/one-family assignment.

Judge Bethany Hicks: Judge Hicks expressed her support of the IFC plan.

Judge Gloria Kindig: Judge Kindig feels the plan is a good idea. However, in Navao
County they only have three elected judges, therefore, in order to ensure cases are heard
in atimely manner, Judge Kindig indicated much of their domestic relations work is
assigned to apro-tem. Navajo isalso exploring using a pro-tem to handle juvenile cases.
Therefore, the requirement to have 50% of the | FC cases heard by an el ected judge could
be problematic in Navajo.

Mr. Michael Jeanes. Mr. Jeanes indicated that from the Clerk’s Office and an
administrative standpoint, the IFC pilot program did pose some significant challenges
initially. However, al the partiesworked together to get through them and consequently,
itisnow working well in Maricopa. Mr. Jeanesindicated his experience in working with
committees on this topic has enlightened him to the different definitions and different
ways other states have devel oped Family Courtswhich exemplifieshow an | FC can be set
up differently to meet the individual counties’ needs.

Judge L eslieMiller: Judge Miller felt the plan philosophically soundsgreat. Judge Miller
acknowledged that DR attorneys are often discounted or overlooked when applying for
judicial appointmentsbecausethey arenot trial attorneys. Shefelt theplan could establish
the basis for appointing these well trained and well suited individuals to the IFC bench.

Sqt. Deborah Dyson: Ms. Dyson indicated from a law enforcement point of view she
agrees that an |FC would be beneficial to families and supported the concept.

Mr. Marcus Reinkensmeyer: Mr. Reinkensmeyer indicated his support of the effort. He
pointed out that Arizonais actually well positioned with the state’ s current management
information systems. He explained although it was a complex project to set up and they
are still working out details and dealing with processimprovements related to the court’s
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re-engineering efforts. Moreover, Mr. Reinkensmeyer is optimistic as the court moves
toward imaging and el ectronic document management that the sharing of information will
improve. Heinformed membersall Maricopa simplementation information isavailable
for review, including the automation work that has been done.

Judge Sylvia Arellano: Judge Arellano reiterated her strong support of the IFC program.

Judge Mark Armstrong: Judge Armstrong isthe chair of the Maricopa County Integrated
Family Court Taskforcethat put together the pilot program and ison the current statewide
workgroup. In addition, he was also a member of the prior statewide committee that
looked at IFC issues. He strongly supports the IFCW report and the concept of an
integrated family court. He agrees there are a lot of differences between counties and,
accordingly believesthat each county needsagreat deal of autonomy intermsof how they
structure their program. Heindicated the Workgroup did recognize this point although it
may not be clear from the documents presented to the committee. Judge Armstrong cited
three manifest benefits that would come with the concept of the IFC: 1) Judges would be
trained in the full range of family related issues, 2)overlap in cases would be identified
early and cases would be consolidated when appropriate and, 3) judges with interest and
expertise in family law would be appointed to the IFC bench.

Judge Stephen McCarville: Judge McCarvilleindicated in Pinal County, judges cover all
calendars. Asaresult, he has personally witnessed the interconnection between juvenile,
dependency and domestic relation cases before the court.  While he acknowledged that
there were many good things that would come from an IFC system, Judge McCarville
expressed concern that attorneys appointed to a dependency case, if consolidated with a
dissolution action, may not have the experience to argue the property issues and child
support issues. He contended that attorneyswould al so need to be educated to assist them
with working in an IFC system.

Judge Brian Ishikawa: Judge I shikawaindicated he has been on the Family Court bench
for 2 %2yearsand while heinitially was areluctant participant, recently he volunteered to
stay on another year because of the support he received from the bench. He endorsed the
need to recruit individuals with an interest in family law for the IFC and contended by
placing an emphasis on this area of law it will garner more support for judges and their
staff. Judge Ishikawa is a strong supporter of the IFCW report.

Mr. Marty Krizay: Mr. Krizay indicated he felt the IFCW plan was “the right thing to do
for families.” Hefeltif the proposal could beimplemented it would be astep in the right
direction.

Judge Doug Holt: Judge Holt endorses the report 100% in concept but indicated the rural
counties face extraordinary difficulties when trying to come with the resources to
implement such a proposal. He argued even a “bare bones’ application of the IFC
proposa will be a problem for Graham County as he does not have the staff and other
resources necessary to implement the plan.

Judge Raymond Weaver: Judge Weaver indicated he wanted more information before
making a decision whether to support the IFCW report. Heindicated in Yavapa County
there is one judge that does not support the recommendations. Judge Weaver supports
doing whatever can be done to keep a family together and aleviating obstacles in the
process but is concerned with implementation issues.

JudgeKirby Kongable: Judge K ongablefeelsthe | FC concept hasalot to offer. However,
heindicated heisslow to comeinto total acceptance because of logistical concerns. Judge
Kongable, like Judge McCarville, expressed his concern regarding attorney knowledge
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being adequate to deal with IFC consolidated cases. He also agreed with Judge Newton
that if the Court wantsto effect long term systemic and generational changethefocusdoes
need to be placed on children and their families.

< Commissioner Margaret Maxwell: Commissioner Maxwell indicated practitionersin Pima
County have resisted the IFC concept for some time. Although she agrees with Judge
Warner regarding theinevitability of the plan, her experiencewith IFCshasbeen different
from those experienced in Hawaii or other states. She has seen IFCs being viewed asthe
“ugly step sisters” and not a distinguished part of the legal system. Moreover,
Commissioner Maxwell contended domestic relations is not always just about families
with children , therefore, services offered do not fit every domestic relations case. She
argued there are many good programsthat can be adapted in alot of the counties and there
was no need for a separate system. Commissioner Maxwell would prefer to see the
programs brought into the existing program rather than creating a separate bureaucracy.

< Judge Ken L ee: Supports Judge Escher’s comments. Nothing to add.

MOTION: In order to allow members additional time to review the report and
supporting materials, it wasrecommended that the committeerevisit the
IFC proposal at their January 10, 2003 meeting. The motion was
seconded and unanimously approved. COSC-02-016.

New Rule 1.7 of the Arizona Criminal Rulesof Procedures......... Mr. David Withey

Mr. Dave Withey, Chief Counsel, AOC, explained to members that, as written, the proposed
new rule would authorize the appointment of masters with the authority to conduct initial
appearances (1As) in criminal cases. Heindicated theintent was to use masters only when no
other options exist. In addition, these masters are not intended to undermine the duties of a
pro-tem.

JudgeKindig indicated Navajo would liketo expand the authority to include advisory hearings
and questioned when the proposed rulewould beimplemented. Mr. Withey informed members
the proposed new rule would be addressed at the upcoming rules meeting.

MOTION: It was moved to support the petition to adopt the proposed new rule
authorizing theappointment of initial proceedingsmasters. Themotion
was seconded and unanimously approved. COSC-02-017.

Review of Letter to Judicial Ethics Advisory Committee ........... Hon. Fred Newton

Judge Newton indicated the main concern was that Opinion #2001-01 was very restrictive
regarding judges contact with juries after averdict isreturned. Judge Newton explained that
many judges liketo go to the jury room and greet the jurors, thank them for their service and,
in someinstances, ask them how they liked their jury experience and how it could beimproved
in the future. It was suggested that mandating attorneys be present and/or requiring the
meeting be on the record, will have a detrimental effect on the exchange.

ACTIONITEM: Judge Escher agreed to communicatethe Committee’ s concernsto
the Judicial Ethics Advisory Committee for consideration of
further action.

Judge Kaufman thanked Judge Escher for carrying this information forward.
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OTHER BUSINESS

Information [temMS . ... . Ms. Theresa Barrett

Ms. Barrett, AOC Staff to the Committee, informed members due to time constraints, all
proposed code sections were bumped from the meeting agenda. Accordingly, she reminded
membersto review the proposed sectionsincluded in their meeting materials and to jot down
their commentsfor AOC staff use. She informed membersthey could provide all comments
to her and she would route them to the appropriate AOC staff member. She indicated that
members' attention to these code sections was very important as they all would be reviewed
by the Arizona Judicial Council before the Committee's next meeting.

Next Meeting Date/Place ............ ... Hon. Roger Kaufman

The next meeting will be held on Friday, January 10, 2003 at 10:00 am. The meeting location
is the State Courts Building, 1501 W. Washington, Conference Rooms 345 A & B.

Good of theOrder/Call tothePublic....................... Hon. Roger Kaufman
No respondents.

ADJOURNMENT

The meeting was adjourned at 3:05 p.m.
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