Task Force on the Arizona Rules of Family Law Procedure

Meeting Agenda

Friday, August 25, 2017
10:00 AM to 4:00 PM

State Courts Building * 1501 West Washington * Conference Room 345 * Phoenix, AZ

Itemno. 1 | Call to Order Hon. Rebecca Berch and
Hon. Mark Armstrong,
Introductory remarks Co-Chairs
Itemno. 2 | Approval of the August 4, 2017 meeting minutes Justice Berch and Judge
Armstrong
Item no. 3 | Workgroup reports:
- Workgroup 1: Rules 5, 5.1, 7, 17, 22, 23, 24 [for reference | Mr. Woodnick, Ms.
only], and 33 Burns, Judge Cohen
Mr. Wolfson, Mr. Davis
- Workgroup 2: Rules 40(f) [further review], 41 Comm’r Christoffel
- Workgroup 3: Rule 65 Mr. Wolfson
Itemno. 4 | Roadmap Justice Berch and Judge
Armstrong
- Next meeting dates:
Friday, September 29, 2017 [Room 119]
Friday, October 20 [Room 345]
Monday, November 13 [Room 119]
Friday, December 1 [Room 119]
Friday, December 15 [Room 119]
Item no. 5 | Call to the Public Justice Berch
Adjourn

The Chairs may call items on this Agenda, including the Call to the Public, out of the indicated order.

Please contact Mark Meltzer at (602) 452-3242 with any questions concerning this Agenda.
Persons with a disability may request reasonable accommodations by contacting Sabrina Nash at
(602) 452-3849. Please make requests as early as possible to allow time to arrange accommodations.







Family Law Rules Task Force: Draft minutes
08.04.2017

Task Force on the Arizona Rules of Family Law Procedure
State Courts Building, Phoenix
Meeting Minutes: August 4, 2017

Members attending: Hon. Rebecca Berch (Chair), Hon. Mark Armstrong (Co-
Chair), Michael Aaron, Annette Burns, Cheri Clark, Hon. Suzanne Cohen, Helen Davis,
Kiilu Davis, Hon. Karl Eppich, Mary Boyte Henderson, David Horowitz, Hon. Paul
McMurdie, Aaron Nash, Jeffery Pollitt, Janet Sell, Hon. Peter Swann, Steven Wolfson,
Gregg Woodnick

Absent: Hon. John Assini, Keith Berkshire, Hon. Dean Christoffel, Joi Hollis
Guests: Martin Lynch

Administrative Office of the Courts Staff: Mark Meltzer, Julie Graber, Sabrina
Nash, Theresa Barrett

1. Call to order; preliminary remarks by the Chairs; approval of meeting
minutes. The Chair called the sixth Task Force meeting to order at 9:30 a.m. She
congratulated Judge Eppich on his appointment to the Court of Appeals, Division Two.
She reintroduced Julie Graber, who made a presentation about OneDrive at the first Task
Force meeting and will be making revisions on OneDrive during today’s meeting. The
Chair again commended the members for their progress. The Task Force to-date has
approved 35 rules. The Task Force reviewed 9 other rules that it returned to workgroups
with recommended edits, and two rules are on today’s agenda, for a total of 46 rules
considered by the Task Force. There are 53 rules remaining, and the Chair believed it
would be appropriate to schedule an additional meeting. Most members indicated they
were available for another meeting on Monday, November 13, and the Chair requested
any members having a conflict with this date to send an email to staff. Adding this
meeting date would permit members to utilize the December 15 meeting primarily for a
discussion of their rule petition.

The Chair asked members to review the draft July 14, 2017 meeting minutes, and
a member made this motion:

Motion: To approve the draft minutes. Seconded, and the motion passed
unanimously. FLR: 006

2. Workgroup 2. The Chair then asked Workgroup 2 to present Rule 40.

Rule 40 (“summons”): Ms. Clark began the presentation by noting the workgroup’s
intent to keep Rule 40 focused on the summons, including when a summons is required,
the contents of a summons, and service and acceptance of a summons.

Rule 40(a) includes a provision on when a summons is required. The workgroup’s
draft required a summons for “petitions for dissolution, legal separation, annulment, or
for paternity or maternity.” A judge member noted that petitions to establish legal
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decision-making or parenting time also should be served with a summons, and those
petitions were added to the text of Rule 40(a). Such a petition might be filed, for example,
where the father acknowledged paternity, but legal decision-making or parenting time
issues were unresolved. After discussion, the words “by a parent” were included with
the additional text. But the implication is that an “in loco parentis” petition for legal
decision-making or parenting time under A.R.S. § 25-409, or a petition for third-party
visitation under that statute, would require an order to appear (“OTA”) rather than a
summons. The Chair asked the members to consider at a future time whether an
explanatory comment on this distinction might be appropriate. Judge Armstrong added
that the 2006 rule revisions changed the term “order to show cause” to “order to appear”
because self-represented litigants better understood “order to appear.”

Members were unfamiliar with private counsel filing initial petitions solely for the
purpose of establishing child support, but they contemplated whether such petitions
should be initiated with a summons. Ms. Sell said that in IV-D cases, respondents rarely
tile a responsive pleading, and an OTA sufficiently instructs respondents in those cases
to appear in court and what documents to bring. She also said that a summons in a child
support action may impair federal mandates for expedited processing of those petitions.
Another member noted that proceedings under Rule 91, which members discussed at the
July 14 meeting, are initiated with an OTA. Members briefly discussed the State using an
OTA for its child support petitions and private counsel utilizing a summons for theirs,
but members concurred that this was not a useful distinction. Another member observed
that the overwhelming majority of petitions regarding child support are in the IV-D
context, that the OTAs appear to be functioning well in those proceedings, and there was
no need to change that. Members then concluded that the restyled rules should allow the
use of an OTA rather than a summons for petitions to establish child support. Members
preferred to describe petitions that require a summons using narrative text, as the
workgroup had done in draft Rule 40(a), rather than in a columnar list. Members also
discussed whether Rule 40(a) should include a reference to the preliminary injunction,

which also must be served, but they agreed that this requirement was adequately covered
by Rules 26 and 27.

Draft Rules 40(b)(1)(D) and (E) used the phrase “appear and defend.” Members
disfavored the word “defend” and changed the phrase to “appear and respond.” The
workgroup’s draft of Rule 40(b)(2) (“actions for annulment, dissolution of marriage, or
legal separation”) restated statutory language regarding conciliation to make that
language more meaningful for self-represented litigants. The workgroup presented two
alternate versions of the restated language. Members preferred Commissioner
Christoffel’s version, but they deleted the words “or both spouses” to clarify that either
spouse may request the conciliation court’s assistance. Members reviewed A.R.S. §§ 25-
312(2) and 25-381.09 and concluded that the statutes do not guarantee free marriage
counselling, and that the workgroup’s draft rule complied with statutory requirements.
The workgroup revised draft Rule 40(c) (“replacement summons”) to make it clearer. In
Rule 40(d) (“who may serve a summons”) and elsewhere, the workgroup replaced the
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phrase “service of process” with “service of a summons.” The workgroup also
recommended deletion of a section of Rule 40 entitled “statewide certification of process
servers” because that topic is addressed by the Arizona Code of Judicial Administration.
In Rule 40(e) (“service of summons in Title IV-D cases”), Ms. Sell advised that the Office
of Special Investigations, which is the entity named in the current rule, had become “the
Inspector General,” and members accordingly deleted the words “Office of Special
Investigations.”

Workgroup 2 discussed the provisions of “accepting” and “waiving” service
under Rule 40(f). The workgroup found that the distinction of these two terms made by
restyled Civil Rule 4(f) was not useful for family cases. But Task Force members asked
whether Rule 40(f) should provide an incentive, such as additional time to respond, for
returning an acceptance. Alternatively, should Rule 40(f) provide a sanction for a refusal
to accept service? After discussion, members agreed to use the term “accept,” which self-
represented litigants would understand better than “waiver,” rather than both terms; and
they declined to provide incentives for accepting service or additional sanctions for
refusing to accept service. In Rule 40(f)(2)(A), members agreed to delete “or authorized
agent” in the following sentence: “A party on whom service is required may, in person
or by an attorney erautherized-agent, enter an appearance in open court.” Members also
agreed that there was no need for the rule to distinguish a special appearance from a
general appearance. In Rule 40(f)(3), members deleted the word “waiver” and changed
“acceptance and appearance” to “acceptance or appearance.” In Rule 40(g)(6) (“validity
of service”), members changed “make” proof of service to “file” proof of service. In Rule
40(i) (“time limit for service”), the workgroup maintained the 120-day time limit in
current Rule 40(I). Members had no further comments or changes regarding Rule 40.

Ms. Clark then returned to Rule 39 (“meaning of service”), a rule the Task Force
discussed at the July 14 meeting. Ms. Clark noted that the workgroup added the words
“by Rule 40 and” in Rule 39(b)(1) before the references to Rule 41 and Rule 42. To be
consistent with the above-noted changes to Rule 40, the workgroup removed the term
“waiver” in Rule 39(c). A member took issue with a portion of Rule 39(a) that required
the filing party to serve other parties “promptly after” filing a document; the member
believed this would preclude mailing a copy before filing the document. This comment
led the members to reorganize Rule 39 by combining prior draft sections (a) and (b).
Section (a) as reorganized now begins, “(a) General Rule. When filing a document with
the court, a party must provide every other party with an exact copy of the filed
document. The method by which that document must be provided depends on the type
of document filed, as follows: ... [Subparts (1), (2), and (3)] ....” Members also removed
quotation marks in Rule 39 around the words “service” and “serve.” They had no further
changes to Rule 39.

3. Workgroup 3. Mr. Wolfson and other members of Workgroup 3 then
presented Rule 49. Mr. Wolfson prefaced this presentation by requesting members” input
on the workgroup’s draft in-progress.
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Rule 49 (“disclosure”): Mr. Wolfson referred to a provision in draft Rule 49(d)
concerning the resolution statement— this provision currently is Rule 49(A)—and said
the workgroup looked at the role of resolution statements and when parties should file
them. The current rule requires the filing of a resolution statement concurrently with the
party’s initial disclosure. The workgroup believed this timing was impractical for the
parties and made the resolution statement less useful for the court. The workgroup
recommended decoupling the disclosure and resolution statements, and changing the
time for filing the latter to 30 days after exchanging initial disclosure statements, or 5 days
before a court hearing. The workgroup further proposed a requirement that the court set
a resolution management conference 30 days after the parties exchange disclosures. The
workgroup envisioned that the court would take a more hands-on approach to case
management at these conferences, and would encourage the parties to reach agreements
on issues that might otherwise require temporary orders hearings. This, in turn, would
free-up court time spent on those evidentiary hearings, and allow for earlier trial settings.

Judge Swann elaborated on the workgroup’s concept. He said that a culture
change during the past decade has resulted in more temporary orders hearings than
previously contemplated. The scheduling of more temporary orders hearings has the
dual effects of duplicating the presentation of evidence the parties would ordinarily
present only at trial; and it polarizes the parties rather than getting them to consensus.
Judge Swann noted that the original concept of the resolution management conference,
as developed by Judge Norman Davis, was to have parties reach agreements on their
issues early, expediently, and efficiently. Now, however, with the proliferation of
temporary orders hearings, a large number of cases proceed through mini-trials in
advance of trial. The workgroup’s proposal would have judges take an active role in
resolving cases or issues as promptly as possible. A member noted that complex cases
often are not amenable to early resolution. Judge Swann responded that trial judges
actually see few complex cases, and he is agreeable to excluding those cases; but judges
do see a vast number of self-represented litigants who would benefit from prompt and
practical resolutions. He added that by resolving these non-complex cases more quickly,
judges would have more time to spend on the truly complex ones, which would
ameliorate criticism that judges have insufficient time for those cases. Judge Armstrong
suggested that the workgroup add a new provision or comment that explains the
purposes of a resolution management conference rather than changing the terminology.

Judge Swann further mentioned a pending rule petition that included a
recommendation for tiering of civil cases, and that such a system, which would
differentiate judicial management of cases having varying levels of complexity, might be
useful in family cases, too. A judge member asked whether this would be useful when
the parties already can opt out of discovery requirements. Judge Swann responded that
it might be of use when the parties cannot agree on discovery issues, but members
generally believed that the current system allows the court reasonable discretion in
controlling discovery, the current system is simple, and retaining this system eliminates
the need for new rules concerning tiering.
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If a resolution management conference would occur near the inception of a case, a
member questioned how a party would fashion a settlement position before discovery
had occurred. Workgroup members responded that a resolution statement need not
provide extensive detail to be useful. One member noted that the forms referenced in
Yuma Local Rule 6 may provide a workable template for a resolution statement, and in
Maricopa County, the family law conference officer has a useful form. Moreover, the
resolution statement does not necessarily require a party’s position regarding settlement.
Rather, it should provide the party’s statement about what needs to be done (for example,
retain a business valuation expert) to get the case resolved, or at least it should say what
should happen next to move the case towards resolution. The resolution statement
should not be a reiteration of the party’s demands, because those were stated in the
petition or response. The workgroup’s concept presupposes that parties will file a
statement of disputed issues before every court conference. But these conferences, unlike
a temporary orders hearing, need not be evidentiary or adversarial. Some members of the
workgroup are open to changing the name of a resolution management conference to a
different name that refocuses its original purpose, as developed by Judge Davis, but a
name change is not necessary as long as his original intent for having a resolution
management conference remains intact. Judge Swann added that some self-represented
litigants don’t comprehend the distinction between family and severance proceedings,
and it would be useful if the court made these litigants aware of the less draconian
outcomes concerning their children in family court.

Members then proceeded to discuss specific text in draft Rule 49. Draft Rule
49(b)(2)(B) (“time for additional or amended disclosures”) was taken from Civil Rule
26.1(d)(2). Some members believed this provision is problematic because it requires a
party to disclose information that the opposing party should have previously disclosed,
it encourages gamesmanship, and it reduces opportunities to get candid reactions during
depositions. A majority of members agreed to remove the word “deposition” from the
draft, but others wanted to retain this word; the Chair suggested that the rule petition
note this divergence of views and request comments. Draft Rule 49(b)(2)(C) (“disclosure
by written discovery or deposition”) borrowed a provision from the civil rules that allows
disclosure during a deposition or by another form of communication. The provision
elevates the substance of disclosure over the form in which it is made. Members agreed
to keep this provision but added the word “written” before communication. Workgroup
3 added a note to draft Rule 49(b)(3) (“failure to disclose, false or misleading disclosure,
untimely disclosure”) that would add to Rule 65 (“failure to make disclosure or
discovery; sanctions”) the sanction of an adverse inference; members generally agreed
with this addition, as long as the sanction was permissive rather than mandatory. But
they otherwise deferred this proposal to their discussion of Rule 65.

Members proceeded to discuss draft Rule 49(c) (“signature under oath”). This
provision was derived verbatim from Civil Rule 26.1(e), but it has no corollary in current
Rule 49. Members were critical of this provision. One member raised the distinction
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between disclosing statements of fact, which were amenable to verification, and position
statements, which were not. In response, members added the underlined words, “each
disclosure of fact ...” to the draft. Another member presumed that the verification
requirement would exempt document disclosures, although this provision did not
expressly say that. And one member asked, if Rule 49(b)(2)(C) would allow disclosures
by alternate forms of written communication, whether Rule 49(c) would require
verification of counsel’s letters. Additionally, parties might disagree whether a statement
is one of fact or one of position, or whether it could be both. On a straw vote, the great
majority of members favored eliminating Rule 49(c) from the draft, and it was deleted.
But the Chair suggested that this issue also be noted in the rule petition and that the
petition invite comments.

Returning to draft Rule 49(d), a member questioned the need for a resolution
statement if a party requested a temporary orders hearing. The member explained that
relevant facts and issues should have been previously noted in the motion for temporary
orders, and that a resolution statement would be duplicative. Mr. Wolfson responded
that if the temporary orders motion is filed with an initial pleading, the parties would not
have had the benefit of disclosure statements that precede preparation of a resolution
statement. But he acknowledged the possibility of duplicative filings. He suggested that
the rule on resolution statements be a new, stand-alone rule located earlier in the rule
sequence, possibly as a new Rule 33. Judge Armstrong observed that the articulation of
the parties’ positions was fundament to Judge Davis’ concept of resolution management,
and the draft rule should require parties to present their positions. If the rule requires
the filing of a resolution statement at an early stage of the proceedings, a party’s statement
could simply say such things as the party is not ready to state a position, or the party’s
position depends on additional discovery. With regard to the organization of Rule 49, a
member proposed relocating sections (e) through (k), which are more particular, into a
new Rule 49.1, and leaving the general disclosure provisions in Rule 49, but this proposal
did not gather support.

Members had suggestions and comments regarding Rule 49(f) (“child support”).
In (f)(2)(A), they agreed that the applicable period should be three completed calendar
years rather than two. Because the provision refers to completed calendar years, and a
tax return or other pertinent tax documents might not be available in January or February,
members agreed to add this phrase: “...and year-end information for the most recent
calendar year for which tax returns are not yet due.” One member inquired whether
proof of court-ordered support and maintenance under (f)(3) included arrearages; and
whether proof of health insurance premiums under (f)(4) included (a) premiums for
stepchildren, and (b) whether health insurance was available, and if so, the cost of
coverage. Subparts (f)(5) through (7) also should be reviewed further to assure these
provisions are accurate, consistent, and complete.
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e  Workgroup 3 should clarify these items. The workgroup might find it helpful to
review Maricopa’s list of what parties should bring to court conferences
concerning child support.

The acronym “AFI” was added to refer to the Affidavit of Financial Information
following the first reference to the affidavit in Rule 49.

With regard to draft Rule 49(h) (“property”), a member inquired whether it’s
realistic for a party to disclose the listed documents within 40 days. The member also
inquired whether all of the listed information was necessary; for example, whether all of
the “escrow documents” are relevant merely to learn a property’s purchase price and
encumbrances. This member also questioned the need to disclose beneficial interests
under (h)(5) and (h)(7), and asked whether the draft would require a party to disclose,
for example, wills or trusts in which the party had a contingent and even revocable
expectancy. Another member suggested as a starting point deletion of the word “all” in
(h)(1), and members agreed to this. In this subpart, the member also recommended that
the rule specify information that should be provided, e.g., a legal description or the
purchase price, without requiring specific documents that could furnish that information.

e Workgroup 3 should review Rule 49(h) and determine what is necessary, and what
could be eliminated. The Chair suggested that the workgroup consider adding
language that the listed documents must be produced only when they are relevant
to an issue in the case.

Workgroup members explained a change in Rule 49(i) (“debts”) that would
require disclosure of 11 months of statements rather than 6 months, which the current
rule requires. (Online statements are typically available for not more than 12 months;
and 6 months would be too brief.) They also explained that draft Rule 49(1) (“disclosure
of hard-copy documents and electronically stored information”) was taken from restyled
Civil Rule 26.1(b). Draft Rule 49(1) includes a provision for resolution of disputes. Draft
Rule 49 also includes a new section (0) (“motion to compel disclosure”) that corresponds
with restyled Civil Rule 26(g). However, this draft section will require integration with
other proposed family law rules regarding good faith consultations.

4. Roadmap; call to the public; adjourn. The Chair reviewed pending Task
Force meeting dates (August 25, September 29, October 20, December 1, and December 15,
(all Fridays). The new meeting date is Monday, November 13.

The Chair made a call to the public. Mr. Martin Lynch responded and addressed
the Task Force.

The meeting adjourned at 2:09 p.m.
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Rule 5. Consolidation
(a) Scope of Consolidation.

(1) Generally. -If pending actions involve a common child, common parties, or a
common question of law or fact, the court may order a joint hearing or trial of
any or all the matters at issue, or it may consolidate the actions.

(2) Assigned Judge. -The judge assigned to the earliest-filed case will hear a motion
to consolidate.

(3) Other Orders. -The court may enter orders to avoid unnecessary costs or delay in
consolidated proceedings, or to serve the best interest of a minor child.

(4) Orders of Protection. -The court may not consolidate a case involving ealy-an
order of protection with the substantive family law case.

(b) Lowest Case Number. -If the court consolidates two or more cases, the case number
of the first-filed case is the controlling number of the consolidated cases, and the clerk
must file all further filings under that number only. Unless the court specifically
orders otherwise, case consolidation is for all purposes and not merely for the purpose
of conducting trial.

(c) Duplicate Pleadings. -If the court consolidates cases in which a party in one case has
previously filed a petition that substantially responds to an opposing party’s petition
in the other case, the party’s petition will constitute that party’s response to the
opposing party’s petition, unless the court orders a further response.

COMMITTEE COMMENT [AMENDED 2007]
This rule is based on Rules 42(a), Arizona Rules of Civil Procedure.
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Rule 5. Consolidation
(a) Scope of Consolidation.

(1) Generally. If pending actions involve a common child, common parties, or a
common question of law or fact, the court may order a joint hearing or trial of
any or all the matters at issue, or it may consolidate the actions.

(2) Assigned Judge. The judge assigned to the earliest-filed case will hear a motion
to consolidate.

(3) Other Orders. The court may enter orders to avoid unnecessary costs or delay in
consolidated proceedings, or to serve the best interest of a minor child.

(4) Orders of Protection. The court may not consolidate a case involving an order of
protection with the substantive family law case.

(b) Lowest Case Number. If the court consolidates two or more cases, the case number
of the first-filed case is the controlling number of the consolidated cases, and the clerk
must file all further filings under that number only. Unless the court specifically
orders otherwise, case consolidation is for all purposes and not merely for the purpose
of conducting trial.

(c) Duplicate Pleadings. If the court consolidates cases in which a party in one case has
previously filed a petition that substantially responds to an opposing party’s petition
in the other case, the party’s petition will constitute that party’s response to the
opposing party’s petition, unless the court orders a further response.

COMMITTEE COMMENT [AMENDED 2007]
This rule 1s based on Rules 42(a), Arizona Rules of Civil Procedure.




Rule 5.1. Simultaneous Dependency and Legal Decision-Making/Parenting Time

Proceedings
f—Pletionte-Conselidates . ‘{Formatted: Indent: Left: 0.6", No bullets or numbering}
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file the motion in the juvenile division and provide a copy to the assigned family
law division. The juvenile division will rule on the motion.
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Rule 5.1. Simultaneous Dependency and Legal Decision-Making/Parenting Time

Proceedings

(a) Transfer to Juvenile Court. If pending family law and dependency proceedings
concern the same parties, the family division on its own or any party may move to
transfer jurisdiction over the children to the juvenile division.

(1) Procedure. A party who moves to transfer must file the motion in the juvenile
division and provide a copy to the assigned family law division. The juvenile
division will rule on the motion.

(2) Effect of Transfer. If the proceedings are transferred, the juvenile division will
hear legal decision-making and parenting time issues until the dependency is
dismissed or the juvenile division defers jurisdiction to the family court.

(b) Referral to Family Court. If the juvenile division determines that a change of legal
decision-making or parenting time is appropriate, it may refer the matter to the family
law division for further proceedings.

(c) Support Orders. During any dependency or guardianship proceeding in the juvenile
division, the juvenile division may suspend, modify, or terminate a child support
order for current support if the parent entitled to receive the child support no longer
has legal decision-making or parenting time of the child. Except in Title IV-D cases,
the juvenile division also may make appropriate orders regarding any past due support
or child support arrears, and may direct that a wage assignment be quashed or
modified.






Rule 7. Protected and Unpublished Addresses
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Order of Protection and the clerk can verify its existence, the party’s address is
automatically protected upon filing a request under (c).

(b) On Request. On request, a court may designate a party’s address as protected if the
requesting party shows they reasonably believe:

(1) the other party does not know the party’s address; and

(2) that without a protected address, the party or a minor child will suffer physical or
emotional harm.-

{b)(c) Request Procedure. A person who files an initial or post-judgment petition,
motion, or response may request the court to designate that party’s address as
protected by:

&) filing a written request substantially in the form set forth in Rule 97, Form
15 (“Request for Protected Address”), which must include the party’s address on

a separate sheet of paper; and [WG note: need Aaron’s input on this process] __—{ Formatted: Font: Bold

(3)(2)  lodging-providing a proposed form of order with-to the court substantially
in the form set forth in Rule 97, Form 15 (“Order for Protected Address”).;
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{e)(d) Court Action.

(1) Timing and Procedure. No later than 5 days after a request is filed, the court
must rule on it without waiting for a response and without holding a hearing,
unless the court finds that a hearing is appropriate. If the court decides to hold a
hearing, it must hold the hearing no later than 20 days after the request is filed
and it must give notice of the hearing to all parties who have appeared in the
action.

(2) Effect of Ruling. If the court grants the request, the clerk must not publicly
disclose the person’s address, and the requesting party’s later filings do not need
to include the party’s address. If the court denies the request, the requesting party
must include the party’s address in all later filings.

(3) Later Orders. At any time, the court may order that a protected address is no
longer protected:

(A) on request of the party whose address is protected; or

(B) after a hearing and upon a finding that the party with the protected address
does not reasonably believe that the-disclosure of the party’s address will

cause the party or a minor child to suffer—physicalsuffer physical or emotional
harm.

{eh(e) Serving a Document on a Party with a Protected Address.

(1) Generally. A party may serve a document on a person with a protected address
by delivering a copy of the document to the clerk and paying the fee established
by administrative order to cover the cost of service. The clerk then must
promptly mail the document by regular first-class mail to the most recent
protected address the person has provided to the clerk. The clerk’s mailing

envelope must show the clerk’s return address. [WG note: confirm this with —{ Formatted: Font: Bold

Aaron]

(2) Date of Service and Mailing Verification. Service on the person is deemed
complete when the clerk mails the document. The clerk must promptly file a
signed statement that verifies that the document was mailed and the date of
mailing.

(3) Undelivered Mail. The clerk must note in the court file any mail to a protected
address that is returned as undelivered.



[Note: Believe this sentence in the current rule refers only to the mailing envelop, and
not the enclosed document.]

(f) Continuing Duty to Provide the Clerk with Current Address. Any person whose
address is ordered protected from disclosure has a continuing duty to provide the clerk
with a current and correct mailing address where the person can be served.

(q) Protecting the Address in a Title IV-D Case. This rule does not affect a parent’s "’/{Formatted

right under federal law to the protection of his or her address in connection with
seeking services in a Title IV-D case. [JWR Note: This rule is really murky. | think
my rewrite is okay, but | suggest having someone make sure | haven’t changed the
meaning.]

(h)Clerk’s Duty: The Clerk’s duty to protect the address ends when the person whose ~_—{ Formatted: Font: Bold

address is protected:

(A) files a notice of published address that sets forth the person’s current mailing
address for future service, and

(B) mails a copy of the notice by reqular first-class mail to the last address of all

persons who have previously appeared in the action ;or | Formatted: strikethrough
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Rule 7. Protected and Unpublished Addresses

(a) Order of Protection. If there is a valid Order of Protection and the clerk can verify
its existence, the party’s address is automatically protected upon filing a request under

(©).

(b) On Request. On request, a court may designate a party’s address as protected if the
requesting party shows they reasonably believe:

(1) the other party does not know the party’s address; and

(2) that without a protected address, the party or a minor child will suffer physical or
emotional harm.

(c) Request Procedure. A person who files an initial or post-judgment petition, motion,
or response may request the court to designate that party’s address as protected by:

(1) filing a written request substantially in the form set forth in Rule 97, Form 15
(“Request for Protected Address™), which must include the party’s address on a
separate sheet of paper; and [WG note: need Aaron’s input on this process]

(2) providing a proposed form of order to the court substantially in the form set forth
in Rule 97, Form 15 (“Order for Protected Address™).

(d) Court Action.

(1) Timing and Procedure. No later than 5 days after a request is filed, the court
must rule on it without waiting for a response and without holding a hearing,
unless the court finds that a hearing is appropriate. If the court decides to hold a
hearing, it must hold the hearing no later than 20 days after the request is filed
and it must give notice of the hearing to all parties who have appeared in the
action.

(2) Effect of Ruling. If the court grants the request, the clerk must not publicly
disclose the person’s address, and the requesting party’s later filings do not need
to include the party’s address. If the court denies the request, the requesting party
must include the party’s address in all later filings.

(3) Later Orders. At any time, the court may order that a protected address is no
longer protected:

(A) on request of the party whose address is protected; or

(B) after a hearing and upon a finding that the party with the protected address
does not reasonably believe that disclosure of the party’s address will cause
the party or a minor child to suffer physical or emotional harm.



(e) Serving a Document on a Party with a Protected Address.

(1) Generally. A party may serve a document on a person with a protected address
by delivering a copy of the document to the clerk and paying the fee established
by administrative order to cover the cost of service. The clerk then must
promptly mail the document by regular first-class mail to the most recent
protected address the person has provided to the clerk. The clerk’s mailing
envelope must show the clerk’s return address. [WG note: confirm this with
Aaron]

(2) Date of Service and Mailing Verification. Service on the person is deemed
complete when the clerk mails the document. The clerk must promptly file a
signed statement that verifies that the document was mailed and the date of
mailing.

(3) Undelivered Mail. The clerk must note in the court file any mail to a protected
address that is returned as undelivered.

[Note: Believe this sentence in the current rule refers only to the mailing envelop, and
not the enclosed document.]

(f) Continuing Duty to Provide the Clerk with Current Address. Any person whose
address is ordered protected from disclosure has a continuing duty to provide the clerk
with a current and correct mailing address where the person can be served.

(g) Protecting the Address in a Title 1V-D Case. This rule does not affect a parent’s
right under federal law to the protection of his or her address in connection with
seeking services in a Title IV-D case. [JWR Note: This rule is really murky. | think
my rewrite is okay, but I suggest having someone make sure | haven’t changed the
meaning.]

(h) Clerk’s Duty: The Clerk’s duty to protect the address ends when the person whose
address is protected:

(A) files a notice of published address that sets forth the person’s current mailing
address for future service, and

(B) mails a copy of the notice by regular first-class mail to the last address of all
persons who have previously appeared in the action.;-ef
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Forms
17B A.R.S. Rules Fam.Law Proc., Form 15
Form 15. Request and Order for Protected Address
Currentness
Name:

[ 1 Petitioner [ } Respondent

ADDRESS PROTECTED

ARIZONA SUPERIOR COURT, COUNTY OF

Case No
Petitioner

ATLAS No

REQUEST FOR PROTECTED ADDRESS
Respondent

I reasonably believe that physical or emotional harm may result to me or my minor chi!d(fen) if my address is not pfotected from
disclosure, and | request that the court order that my address be protected from public disclosure for the following reasons:

{11 have a valid Qrder of Protection against a party in this case issued by this court:

[ ]t have a valid Order of Protection against a person not involved in this case issued by the following court (a copy is attached if
available):

LLLdo not have a valic Order of Protection. but want my address protected for the following reasons.

My address is currently unknown to the other party. | have listed my address on a separate sheet of paper for court use.

understand that | have a continuing duty to provide the clerk of the court with a current and correct mailing address where | can be
served with process until one of the following events stated in Rule 7(D), Arizona Rules of Family Law Procedure, occurs.




Date Requester's Signature

PERSON WHOSE ADDRESS IS PROTECTED:

[ ] Petitioner [ ] Respondent

ADDRESS TO BE PROTECTED:
Street:

City:

State, Zip Code:

Telephone Number:

ARIZONA SUPERIOR COURT, COUNTY OF ___

Case No

Petitioner
ATLAS No

ORDER FOR PROTECTED ADDRESS

Respondent

Upon Request of [ ] Petitioner { ] Respondent, and good cause appearing,

T 1S ORDERED that

The address of [ ] Patitioner [ ] Respondent shall be protected from public disclosure until further order of this court.

The Clerk of the Court shall protect the address of [ ] Petitioner [ ] Respondent from public disclosure until further order of this court.
The Clerk and the parties hereto shall comply with the requirements of Rule 7, Arizona Rules of Family Law Procedure, as foliows:

Any person required under these rules to serve a response or other docurment upon a person whose address is ordered protected
from disclosure under this rule may serve the same by delivering true and correct copies of the documents to be served, together
with the proper fee established by administrative order to cover the cost of service, to the clerk of the court. The clerk shall promptly
mail the documents by regular first-class mail to the most recent protected address provided to the clerk, and service shall be
deemed complete upon mailing. The clerk shall promptly file a written statement verifying the documents that were mailed and the
date of mailing to the protected address signed by the clerk or deputy clerk who malled the documents. All documents mailed to a
protected address shall bear the clerk's return address, and a notation of any process returned as undelivered shall be made in the
court file.

Date Judicial Officer

Credits
Added Oct. 18, 2005, effective Jan. 1, 2006, Amended Sept. 5, 2007, effective Jan. 1, 2008.

178 A.R.S. Rules Fam. Law Proc., Form 15, AZ ST RFLP Form 15
Current with amendments received through 7/1/17

7 Thomson Rawters, N al LS, Government Waorks

END



Workgroup note: This rule was relocated as Rule 22(c). Rule 17 is now reserved.






Rule 22. Conduct of Proceedings

(a) Time Limits. The court may impose reasonable t|me limits approprlate to the en
proceedings. 3

may request addltlonal time. Mea_menen—twequest_addmenal—nm&

(b) Decorum. All participants must Fhe-ceurtwill conduct themselves proceedings in an
orderly, courteous, and dignified manner. Parties must address their arguments and
remarks to the court and not to the eppesing-other party-parties or their counsel.

(c) Examining a Witness, Unless allowed by the court, only one attorney for each party «. - [Formatted Font: Bold, Highlight

may examine a witness. [Moved from Rule 17] L {Formatted List Paragraph,List Level 1
Formatted: Highlight
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This rule is based on Rule 80(a), Arizona Rules of Civil Procedure.

NOTE: In the civil rules restyling, Civil Rule 80(a) was abrogated because it overlaps
Arizona Rule of Evidence 611.



Rule 22. Conduct of Proceedings

(a) Time Limits. The court may impose reasonable time limits appropriate to the
proceedings. A party may request additional time.

(b) Decorum. All participants must conduct themselves in an orderly, courteous, and
dignified manner. Parties must address their arguments and remarks to the court and
not to the other parties or their counsel.

(c) Examining a Witness. Unless allowed by the court, only one attorney for each party
may examine a witness. [Moved from Rule 17]

COMMITTEE COMMENT
This rule is based on Rule 80(a), Arizona Rules of Civil Procedure.

NOTE: In the civil rules restyling, Civil Rule 80(a) was abrogated because it overlaps
Arizona Rule of Evidence 611.



Rule 23. Begw-unganAeHen |Reserved| "’/{ Formatted: Tab stops: 4.69", Left + 5.34", Left
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COMMITTEE COMMENT

This rule is based on Rule 3, Arizona Rules of Civil Procedure.

Save yellow highlight for a rule on *“duties of parties”

WORKGROUP NOTE: THIS RULE WAS MERGED INTO RULE 24(a).
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Rule 23. [Reserved]

COMMITTEE COMMENT
This rule is based on Rule 3, Arizona Rules of Civil Procedure.

Save yellow highlight for a rule on “duties of parties”

WORKGROUP NOTE: THIS RULE WAS MERGED INTO RULE 24(a).


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003572&cite=AZSTRCPR43(B)&originatingDoc=NC6CC0860717A11DAA16E8D4AC7636430&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)

Rule 24. Pleadings

(a) Petition. A party begins the following actions by filing a verified petition with the
superior court clerk seeking:

(1)
2)
3
C))
C))
(6)
(7
®

€))

annulment (A.R.S. § 25-301);

dissolution of a marriage (A.R.S. § 25-312);

legal separation (A.R.S. § 25-313);

third party rights (A.R.S. § 25-409);

dissolution of a covenant marriage (A.R.S. § 25-903);
legal separation in a covenant marriage (A.R.S. § 25-904);
establishment of paternity or maternity (A.R.S. § 25-806);

to establish, enforce, register, or modify eustody- legal decision-making or
parenting time (A.R.S. §§ 25-403, -411, -803(C), and -1055); or

to establish, enforce, register or modify support (A.R.S. §§ 25-320, -503, -1031
and -1033).

(b) Notice of Filing a Foreign Judgment.

(1)

2

A party may file a foreign judgment or decree pertaining to the disposition of
marital property or debt under A.R.S. §§ 12-1701 to 1708.

A party may begin an action for disposition of property (A.R.S. § 25-318(A)) or
maintenance (A.R.S. § 25- 319(A)) under a foreign court’s decree by filing the
foreign judgment under A.R.S. §§ 12-1701 to 1708. Once the party has filed the
foreign judgment, the party may file a petition for an order to appear specifying
the relief sought. This rule does not create any new substantive rights.

(c) Voluntary Acknowledgment of Paternity. A party seeking to voluntarily
acknowledge paternity may file with the superior court clerk any of the documents
listed in A.R.S. § 25-812.

(d) Appearance of Parties and Child; Warrant to Take Physical Custody of a Child.
Under A.R.S. §§ 25-1040 and 25-1061, a party may request a court order for the
appearance of parties and children, or may request the court to issue a warrant to take
physical custody of a child.

(e) Response. A party other than a petitioner may file a response to any of the pleadings
described in (a) through (d).



(f) Other Pleadings. Other pleadings may include a third-party petition and response, or
other pre-judgment/pre-decree or post-judgment/post-decree pleadings as otherwise
provided in these rules.

(g) Designation of Parties. A “petitioner” is the person or entity that files the first
petition. A “respondent” is any opposing party other than the petitioner. The
petitioner and respondent are referred to by those designations in all later filings in the
same case, including motions and post-decree or post-judgment petitions.

COMMITTEE COMMENT

The procedures in paragraph (d) are based on the Uniform Child Custody Jurisdiction and
Enforcement Act, which replace habeas corpus procedures some jurisdictions may have
used previously.



Rule 33. Third-Party Rights and Other ClaimsCeounterelaims-and-Third Party
Praetice
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action pursuant to A.R.S. § 25-409.

(b) Other Parties or Claims. Any other request to assert a counterclaim, or for joinder
of parties, interpleader, or intervention, must be made according to the procedures
provided by Rules 13, 18, 19, 20, 21, and 22 of the Arizona Rules of Civil Procedure

©Procedwrre: ) - {Formatted: Strikethrough

COMMITTEE COMMENT

This rule is based on Rules 13 and 14, Arizona Rules of Civil Procedure. Note that
crossclaims have been eliminated from family law practice.




Workgroup Note: - {Formatted: Font: Bold

Civil Rule 13: Counterclaim and Crossclaim

Civil Rule 18: Joinder of Claims

Civil Rule 19: Required Joinder of Parties

Civil Rule 20: Permissive Joinder of Parties

Civil Rule 21: Improper Joinder and Nonjoinder of Parties; Severance

Civil Rule 22: Interpleader

**Staff note: Should FLR 33 also include a reference to Civil Rule 24 - {Formatted: Indent: Left: 0, Hanging: 1.5"
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Rule 33. Third-Party Rights and Other Claims

(a) Third-Party Rights. A person other than a legal parent may intervene in an existing
action pursuant to A.R.S. § 25-409.

(b) Other Parties or Claims. Any other request to assert a counterclaim, or for joinder
of parties, interpleader, or intervention, must be made according to the procedures
provided by Rules 13, 18, 19, 20, 21, and 22 of the Arizona Rules of Civil Procedure

COMMITTEE COMMENT

This rule 1s based on Rules 13 and 14, Arizona Rules of Civil Procedure. Note that
crossclaims have been eliminated from family law practice.

Workgroup Note:

Civil Rule 13: Counterclaim and Crossclaim
Civil Rule 18: Joinder of Claims

Civil Rule 19: Required Joinder of Parties
Civil Rule 20: Permissive Joinder of Parties

Civil Rule 21: Improper Joinder and Nonjoinder of Parties; Severance



Civil Rule 22: Interpleader

**Staff note: Should FLR 33 also include a reference to Civil Rule 24
(intervention)?



Rule 40. Summons

(a) Issuance; Service.

@

Q)

Formatted: Strikethrough

decision-making or parenting time by a parent. [consider cross reference to Rule { Formatted: Highlight

27 or comment Formatted: Highlight

Issuance-lssuance. On-erafterfiling apleading+The filing party filing one of | Formatted: Highlight
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the pleadings described in (a)(1) may—must present a summons to the clerk for
signature and seal. If the summons is properly completed, the clerk must sign,
seal, and issue it to the filing party for service. A summons—or a copy of the
summons if addressed to multiple parties--must be issued for each party to be
served.

Service. A summons must be served with a copy of the pleading. Service must
be completed as required by this rule, Rule 41, or Rule 42, as applicable.

(b) Contents; Replacement-Summens.

O

Contents-What a Summons Must Include. A summons must:

(A) name the court and the parties;
(B) -be directed to the party to be served,

(C) state the name and address of the attorney of the party serving the summons
or—if unrepresented—the party’s name and address;

Formatted: Strikethrough
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result in a default judgment against that party for the relief demanded in the Formatted: Highlight

 J U )

pleading;

(F) state that “requests for reasonable accommodation for persons with disabilities
must be made to the court by parties at least 3 working days in advance of a
scheduled court proceeding”;

(G) -be signed by the clerk; and

(H) bear the court’s seal.



&)—Actions for Annulment, Dissolution er-of Marriage, or Legal Separation.

controversies—Dean’s-alternative Jansuage——A summons in an action for
dissolution, legal separation, or annulment filed in a county with an established
conciliation court must also contain a statement that either spousezerbeth

spouses; may file a petition that requests the conciliation court’s assistance in
preserving the marriage or resolving marital controversies.Z}

2

63) (c) Replacement Summons. If a summons is returned without being served, or ifit _
has been lost, a party may ask- present a replacement summons for the clerk to issue &
replacement-summens-in the same form as the original. A replacement summons must
be issued and served within the time prescribed by Rule 40(i) for service of the

original summons.,,

e)(d) Who May Serve-Proeess a Summons,

—_—

(1) Generally. Service of proeess- a summons must be made by a sheriff, a sheriff’s
deputy, a constable, a constable’s deputy, a private process server certified under
the Arizona Code of Judicial Administration § 7-204-andRule-40(d), or any
other person specially appointed by the court. Service of preeess—a summons

may also be made by a party or that party’s attorney-if-expressty-authorized-by
theserules as expressly authorized under Rules 41 or 42.

(2) Special Appointment.

(A) Qualifications. A specially appointed person must be at least 21 years of age
and must not be a party, an attorney, or an employee of an attorney in the
action in which process is to be served.

(B) Procedure for Appointment. A party may request a special appointment to
serve process by filing a motion with the presiding superior court judge in the
county where the action is pending. The motion must be accompanied by a

e {Formatted: Indent: Left: 0.6", No bullets or numbering}
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proposed order. If the proposed order is signed, no minute entry will issue.
Special appointments should be granted freely, are valid only for the cause

specified in the motion, and do not constitute an appointment as a certified
private process server.

[ Formatted: Strikethrough

Speciaknvestigations the Inspector General may complete service in the manner set ~ | Formatted: Strikethrough, Highlight

forth in Rule 41(c) in any action initiated by the State for the determination of

{ Formatted: Strikethrough
paternity, or for the establishment, modification, or enforcement of an order of

support.

® Acceptmg er—“Lamng_Serwce, Voluntary Appearance %Fhelc&a%%we—ways%e

©A) Accepting Service. A party subject to service under this rule, Rule 41, or <+ -~ {Formatted

Rule 42 may accept service. The acceptance of service must be in writing, signed
by that party or that party’s authorized agent or attorney, be notarized, and be

filed in the action. A party who accepts service must serve a responsive pleading
within the time provided in Rule 32(a)(1).

@)(A) If the respondent will sign an acceptance of service, the petitioner must - { Formatted

include with the documents provided to the respondent a form for acceptance
of service and a self-addressed stamped envelope. The form must list the
documents that are provided with the acceptance.




H(B) Petitioner must mail or deliver the petition and other documents to the
respondent. The respondent then must sign an acceptance before a notary
stating that the respondent has accepted service.

H(C) The respondent must return the acceptance to the petitioner, who must file
the acceptance with the clerk to complete service.

(D) The respondent’s signature is not an admission of the allegations of the

(2) Voluntary Appearance.

(A) In Open Court. A party on whom service is required may, in person or by an

attorney-er-authorized-agent, enter an appearance in open court. The
appearance must be noted by the clerk on the docket and entered in the
minutes.

(B) By Responsive Pleading. The filing of a pleading responsive to a pleading
allowed under Rule 24 constitutes an appearance by the party.

(3) Effect. Waiver,a/Acceptance; and or appearance under (f)(1) or; (D(2);and-(H3), | Formatted: Strikethrough, Highlight

have the same force and effect as if a summons had been issued and served. | | Formatted: Highlight
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(1) Timing. If service is not accepted-erwaived, and no voluntary appearance is { Formatted: Highlight

made, then the person effecting service must file proof of service with the court. ( Formatted: Highlight

Return of service should be made by no later than when the served party must > i —
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respond to preeess_ summons and petition. 0
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(2) Service by the Sheriff. If a summons is served by a sheriff or deputy sheriff, the | Formatted: Strikethrough

return must be officially marked on or attached to the proof of service and
promptly filed with the court.

(3) Service by Others. If served by a person other than a sheriff or deputy sheriff,
the return must be promptly filed with the court and be accompanied by an
affidavit establishing proof of service. If the server is a registered private process
server, the affidavit must clearly identify the county in which the server is
registered.

(4) Service by Publication. If the summons is served by publication, the return of

the person making such service must be made as provided in Rules 41(X) and
42(X).

(5) Service Outside the United States. Service outside the United States must be
proved as follows:



(A) if effected under Rule 42(X) as provided in the applicable treaty or
convention; or

(B) if effected under Rule 42(X), by a receipt signed by the addressee, or other
evidence satisfying the court that the summons and complaint were delivered
to the addressee.

(6) Validity of Service. Failure to make file proof of service does not affect the ' Formatted: Strikethrough

validity of service. | Formatted: Highlight

@ (h) Amending Process or Proof of Service. The court may permit process or proof
of service to be amended.

(m)(i) Time Limit for Service. If a defendantrespondent is not served with process
within 99-120 days after the eemplaint-petition is filed, the court—on motion, or on
its own after notice to the petitioner—must dismiss the action without prejudice
against that respondent or order that service be made within a specified time. But if
the petitioner shows good cause for the failure, the court must extend the time for

service for an appropriate period. Fhis-Rule 40(i) does not apply to serviceina | Formatted: Strikethrough, Highlight
foreign country under Rules 42(i), (j), (k), and (1), or to the service of a paternity | Formatted: Strikethrough

action described in (j).

m)(j) Time Limit for Service in Paternity Actions Involving Adoption. A potential
father who has been served with notice of a planned adoption under A.R.S. § 8-
106(G) must file with the court and serve on the mother—or an attorney or agency
that is licensed in Arizona and is representing the mother—a copy of the verified
petition to establish paternity and summons no later than 30 days after the notice of
the planned adoption is served. The court must dismiss any proceeding that is barred
under A.R.S. § 8-106(J).

NOTE: Subparts (a), (b)(1) & (3), (c), (d), (), (g), (h), and (i) are drawn from restyled
Civil Rule 4. Subparts (b)(2), (e), and (j) are drawn from the current Family Law Rules
40(B), (E), and (J).






Rule 40. Summons
(a) Issuance; Service.

(1) When Required. Pleadings that require a summons are petitions for dissolution,
legal separation, annulment, for paternity or maternity, or to establish legal
decision-making or parenting time by a parent. [consider cross reference to Rule
27 or comment]

(2) Issuance. The party filing one of the pleadings described in (a)(1) must present
a summons to the clerk for signature and seal. If the summons is properly
completed, the clerk must sign, seal, and issue it to the filing party for service. A
summons—or a copy of the summons if addressed to multiple parties--must be
issued for each party to be served.

(3) Service. A summons must be served with a copy of the pleading. Service must
be completed as required by this rule, Rule 41, or Rule 42, as applicable.

(b) Contents.
(1) What a Summons Must Include. A summons must:
(A) name the court and the parties;
(B) be directed to the party to be served;

(C) state the name and address of the attorney of the party serving the summons
or—if unrepresented—the party’s name and address;

(D) state the time within which the respondent must appear and deferd respond;

(E) notify the party to be served that a failure to appear and defend respond will
result in a default judgment against that party for the relief demanded in the
pleading;

(F) state that “requests for reasonable accommodation for persons with disabilities
must be made to the court by parties at least 3 working days in advance of a
scheduled court proceeding”;

(G) be signed by the clerk; and
(H) bear the court’s seal.

(2) Actions for Annulment, Dissolution of Marriage, or Legal Separation. Ha




fesewmg—ma%ﬁal—eemfevePﬁes—EDe&rks—ahematW%Laﬂgaag#A summons in an

action for dissolution, legal separation, or annulment filed in a county with an
established conciliation court must also contain a statement that either spouse;-ef
beth-speuses; may file a petition that requests the conciliation court’s assistance
in preserving the marriage or resolving marital controversies.”}

(c) Replacement Summons. If a summons is returned without being served, or if it has
been lost, a party may present a replacement summons for the clerk to issue in the
same form as the original. A replacement summons must be issued and served within
the time prescribed by Rule 40(i) for service of the original summons.

(d) Who May Serve a Summons.

(1) Generally. Service of a summons must be made by a sheriff, a sheriff’s deputy,
a constable, a constable’s deputy, a private process server certified under the
Arizona Code of Judicial Administration § 7-204, or any other person specially
appointed by the court. Service of a summons may also be made by a party or
that party’s attorney as expressly authorized under Rules 41 or 42.

(2) Special Appointment.

(A) Qualifications. A specially appointed person must be at least 21 years of age
and must not be a party, an attorney, or an employee of an attorney in the
action in which process is to be served.

(B) Procedure for Appointment. A party may request a special appointment to
serve process by filing a motion with the presiding superior court judge in the
county where the action is pending. The motion must be accompanied by a
proposed order. If the proposed order is signed, no minute entry will issue.
Special appointments should be granted freely, are valid only for the cause
specified in the motion, and do not constitute an appointment as a certified
private process server.

(e) Service of Summons in Title IV-D Cases. If certified under Rule 40(d), a Field
Locate Investigator employed by the Department of Economic Security>s-Office-of
SpeetaHnvestigations-the Inspeetor-General- may complete service in the manner set
forth in Rule 41(c) in any action initiated by the State for the determination of
paternity, or for the establishment, modification, or enforcement of an order of
support.

(f) Accepting Service; Voluntary Appearance. A party may accept service. A party
also may voluntarily appear without being served.



(1) Accepting Service. A party subject to service under this rule, Rule 41, or Rule
42 may accept service. The acceptance of service must be in writing, signed by
that party or that party’s authorized agent or attorney, be notarized, and be filed
in the action. A party who accepts service must serve a responsive pleading
within the time provided in Rule 32(a)(1).

(A) If the respondent will sign an acceptance of service, the petitioner must
include with the documents provided to the respondent a form for acceptance
of service and a self-addressed stamped envelope. The form must list the
documents that are provided with the acceptance.

(B) Petitioner must mail or deliver the petition and other documents to the
respondent. The respondent then must sign an acceptance before a notary
stating that the respondent has accepted service.

(C) The respondent must return the acceptance to the petitioner, who must file the
acceptance with the clerk to complete service.

(D) The respondent’s signature is not an admission of the allegations of the
petition.

(2) Voluntary Appearance.

(A) In Open Court. A party on whom service is required may, in person or by an
attorney, enter an appearance in open court. The appearance must be noted by
the clerk on the docket and entered in the minutes.

(B) By Responsive Pleading. The filing of a pleading responsive to a pleading
allowed under Rule 24 constitutes an appearance by the party.

(3) Effect. Waiver,-aAcceptance; and or appearance under (f)(1) or; (f)(2);-andHE3)
have the same force and effect as if a summons had been issued and served.

(g) Return; Proof of Service.

(1) Timing. If service is not accepted, and no voluntary appearance is made, then
the person effecting service must file proof of service with the court. Return of
service should be made by no later than when the served party must respond to
summons and petition.

(2) Service by the Sheriff. If a summons is served by a sheriff or deputy sheriff, the
return must be officially marked on or attached to the proof of service and
promptly filed with the court.

(3) Service by Others. If served by a person other than a sheriff or deputy sheriff,
the return must be promptly filed with the court and be accompanied by an



affidavit establishing proof of service. If the server is a registered private process
server, the affidavit must clearly identify the county in which the server is
registered.

(4) Service by Publication. If the summons is served by publication, the return of
the person making such service must be made as provided in Rules 41(X) and
42(X).

(5) Service Outside the United States. Service outside the United States must be
proved as follows:

(A) if effected under Rule 42(X) as provided in the applicable treaty or
convention; or

(B) if effected under Rule 42(X), by a receipt signed by the addressee, or other
evidence satisfying the court that the summons and complaint were delivered
to the addressee.

(6) Validity of Service. Failure to make file proof of service does not affect the
validity of service.

(h) Amending Process or Proof of Service. The court may permit process or proof of
service to be amended.

(i) Time Limit for Service. If a respondent is not served with process within 120 days
after the petition is filed, the court—on motion, or on its own after notice to the
petitioner—must dismiss the action without prejudice against that respondent or order
that service be made within a specified time. But if the petitioner shows good cause
for the failure, the court must extend the time for service for an appropriate period.
Fhis-Rule 40(1) does not apply to service in a foreign country under Rules 42(1), (j),
(k), and (1), or to the service of a paternity action described in ().

(j) Time Limit for Service in Paternity Actions Involving Adoption. A potential
father who has been served with notice of a planned adoption under A.R.S. § 8-
106(G) must file with the court and serve on the mother—or an attorney or agency
that is licensed in Arizona and is representing the mother—a copy of the verified
petition to establish paternity and summons no later than 30 days after the notice of
the planned adoption is served. The court must dismiss any proceeding that is barred
under A.R.S. § 8-106(J).

NOTE: Subparts (a), (b)(1) & (3), (¢), (d), (f), (g), (h), and (1) are drawn from restyled
Civil Rule 4. Subparts (b)(2), (e), and (j) are drawn from the current Family Law Rules
40(B), (E), and (J).



Rule 41. Service ofProcess-within Arizona
(@ o o el e Der e e e Al precess—ineludingaA

summons_ —may be served anywhere within Arizona.

h)Serving a Summons and Cemplaint-er-Other Pleadings. The summons, together
with the pleading;-and-other documents being served must be served together;-anéd
within the time allowed under Rule 40(i). The serving party must furnish the
necessary copies to the person who makes service. Service is complete when
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(c) Serving an Individual. Unless Rule 41e)-41(f), or (g)--o+(h) applies, an individual {Formatted: Indent: Left: 0.6", No bullets or numbering]
may be served by: [WG note: Cheri will s/'w Maricopa commissionerre | Formatted: Highlight )
Sevicemembers Civil Relief Act] o { Formatted: Font: Bold J

(1) delivering a copy of the summons and the pleading being served to that
individual personally;

(2) leaving a copy of each at that individual’s dwelling or usual place of abode with
someone of suitable age and discretion who resides there; or

(3) delivering a copy of each to an agent authorized by appointment or by law to

receive service.-ofproeess:

(d) Service by Mail or National Courier Service. [Note: Civil Rule 4.1 does not
include a corresponding provision, but current Family Law Rule 41 does, so it is
included in this draft.]

(1) Generally. If a serving party knows the address of the person to be served and
the address is within eutside-Arizona-but-within-the United-States, the party may
serve the person by mailing the summons and a copy of the pleading being
served to the person at that address by any form of postage-prepaid mail,
including a national courier service,that which requests restricted delivery to the - { Formatted: Highlight J

respondent and requires a signed-and-retarned-receipt signed by the addressee.

(2) Affidavit of Service. When the post office or national courier service returns the
signed receipt, the serving party must file an affidavit stating:




(A) the person being served is known to be located inside-eutside Arizona, but
i od S :

(B) the serving party mailed the summons and a copy of the pleading or other

request for relief to the person as-by-anyform-ofmail described in Rule
4241 (ed)(1);

(C) the serving party received a signed return receipt, which is attached to the
affidavit and whiech-that confirms-indieates that-the designated person received
the described documents; and

(D) the date of receipt by the person being served.

(e) Serving a Minor. UnlessRule41(g)apphies;a A minor less than 16 years old may

be served by delivering a copy of the summons and the pleading being served to the
minor in the manner set forth in Rule 41(dc) for serving an individual and-alseand
delivering a copy of each in the same manner:

(1) to the minor’s parent or guardian, if any of them reside or may be found within
Arizona; or

(2) ifnone of them resides or is found within Arizona, to any adult having the care
and control of the minor, or any person of suitable age and discretion with whom
the minor resides.

“= = 7 7| Formatted: Indent: Left: 0.25", No bullets or
numbering

{2)(f) Serving a Person Adjudicated Inecompetent-Who Has a Court-Appointed
Guardian or Conservator. Ifa eewt—ha&—deel—afed—a—person has a court-appointed

guardlan or conservator insane; 5 5

conscrvator feﬁh%pefseﬁ%a%perse&the guardian or conservator -must_also be

served by-serving the-guardian-orcon craior i e manner os required by setforth-in
Rule 41(€c) for serving an individual, and-separately from serving the person.-n-that

Same-manner:

)(g) Serving a Governmental Entity.

(1) Generally. Ha A governmental entity havings the legal capacity to be sued and

ithasnet-waivedservice-under Rule-4{e)-it may be served by delivering a copy
of the summons and the pleading: beingserved-to:-the following individuals:



(A) for service on the State of Arizona, to the Attorney General or any person
designated by the Attorney General; [JWR Note: the words following “or”
were part of the 2008 amendment to the rule.]

(B) for service on a county, to the Board of Supervisors clerk for that county;

(C) for service on a municipal corporation, to the clerk of that municipal
corporation; and,

(D) for service on any other governmental entity:

(i) to the individual designated by the entity, as required by statute, to receive
service of process; or

(ii) if the entity has not designated a person to receive service of process, then
to the entity’s chief executive officer(s), or, alternatively, its official
secretary, clerk, or recording officer.

(2) Alternative Procedure for Serving the State in a Title IV-D Case. [JWR Note:
This is from a 2008 amendment.][WG note: Does this subpart belong in a rule

(A) Generally. If a county ;-by-administrative-order;-authorizes electronic service

on the State of Arizona in a Title IV-D case, a party may serve the State of
Arizona #-sueh-a-ease by the following the procedures:.-n-thisrulerather

than-the-procedurein-()(H-

served and a written Notice of State Interest that:

(i) requests electronic service of the documents on the State under this rule and<- -

the administrative order authorizing electronic service;
(ii) separately lists the title or description of each document to be served; and

(iii) indicates the State has or may have a right be served with the
documents.

(€) (C)Clerk’s Duties: YpenOn receipt, the clerk must promptly file, scan (if «._

necessary), and electronically transmit aceurate copies of the documents and the
Notice of State Interest to the eleetronic-address-that-the State designateds

electronic address. #-response-to-the-implementing administrative-order
) (D) Effective Date of Service. Service is complete when upesn the clerk

filesing a Proof of Service by Electronical Transmittal verifying that the
documents and Notice of State Interest were transmitted and received by the State.
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@(h) Serving a Corporation, Partnership, or Other Unincorporated Association. If
a domestic or foreign corporation, partnership, or other unincorporated association has
the legal capacity to be sued and-has-not-waivedserviee-under Rule-41{e); it may be
served by delivering a copy of the summons and the pleading beingserved-to a
partner, an officer, a managing or general agent, or any other agent authorized by
appointment or by law to receive service-efprocess, and —if-the-agentis-one
authorized-by-statute-and-the required by statute, se-regquires—by also mailing a copy
ofeach to the party respendent.

() _Serving a Domestic Corporation if an Authorized Officer or Agent Is Not
Found Within Arizona, - {Formatted: Font: Bold }

(1) EvidenceDiligent Search. If after diligent search and inquiry, the sheriff of the

county in which the action is pending states in the return that;-after-diligent

search-or-inquiry;-thesheriff has been-an inability-unable to find an officer or

agent of the sueh corporation to en-whem-preeess-may-be served, the sheriff’s
statement is eenstitutes-prima-facie rebuttable evidence that the corporation does
not have sueh-an officer or agent in Arizona.

(2) Corporation Commission. If a domestic corporation does not have an officer or
an agent within Arizona on whom a summons can be served, the corporation may
be served by delivering two copies of the summons and the pleading being
served to the Arizona Corporation Commission. Following this procedure
constitutes personal service on that corporation.

) “- { Formatted: Indent: Left: 0.6", No bullets or numbering]

(3) Commission’s Responsibilities. The Arizona Corporation Commission will
mustretain keep one of the copies of the summons and the pleading being served
for its records and immediately mail the other copy, postage prepaid, to the
corporation or any of the corporation’s officers or directors, using any address

obtained from frem-the-corporation’s-articles-of incorporation;-other the

Corporation Commission records, or anyan-other source.

{9 (1) _Alternative Means of Service, j_- {Formatted: Font: Bold }

(1) Generally. If a party shows-that the means-ofservice provided in Rule 41(c)
through Rule 41(51) is are impracticable, the court may—on motion and without




notice to the person to be served—order that service may be accomplished in
another manner.

(2) Notice and Mailing. If the court allows an alternative means of service, the
serving party must make a reasonable effort to provide the person being served
with actual notice of the action’s commencement. In-any-eventtThe serving
party must also mail the summons, the pleading being served, and any court
order authorizing an alternative means of service to the last-known business or
residential address of the person being served.

(3) Service by Publication. A party may serve by publication only if the
requirements and procedure of Rule41Rule 41 (1k) 4HH;4Ham);42(0;-er-42(e)

are met.-and-the-proceduresprovidedin-theserulesarefollowed: [Workgroup [Formatted: Font: Bold

note: Dean will inquire whether the Task Force believes this provision is
necessary. Cross-reference Civil Rule 4.1(k).]

M) Service by Publication, - { Formatted: Font: Bold

(1) Generally. A-party-may-serve-aperson Service by publication is permitted-enty
if:

(A) the last-known address of the person to be served is within Arizona but:

(i) the serving party, despite reasonably diligent efforts, has been unable to
aseertain determine the person’s current address; or

(ii) the person to be served has intentionally avoided service of process; and

(B) service by publication is the best means practicable in the circumstances for
providing the person with notice of the action’s commencement.

(2) Jurisdiction: Service by publication is not sufficient to confer jurisdiction upon +._ {Formatted: Font: Bold

the court to determine issues of paternity, child support, spousal maintenance ) { Formatted

division of marital property, or any other issue requiring personal jurisdiction
over a party.

B)— “= = | Formatted: Indent: Left: 0.81", No bullets or
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(A) Generally. Service by publication is accomplished by publishing the
summons, and a statement describing how a copy of the pleading being served
may be obtained, at least once a week for 4 successive weeks:

(i) in a newspaper published in the county where the action is pending; and



(ii) if the last-known address of the person to be served is in a different county,
also in a newspaper in that county.

(B) Who May Serve. Service by publication may be made by the serving party, its
counsel, or anyone authorized under Rule 40(d).

(C) Alternative Newspapers. If no newspaper is published in a county where
publication is required, the serving party must publish the summons and
statement in a newspaper in an adjoining county.

(D) Effective Date of Service. Service is complete 30 days after the summons and
statement is first published in all newspapers where publication is required.

34 Mailing. If the serving party knows the [Note: Add “last”?] address of the [ Formatted: Font: Bold ]

person being served, it must, on or before the date of first publication, mail to the
person the summons and a copy of the pleading being served, postage prepaid.

“(5) Return, j_- ‘{ Formatted: Font: Bold, Italic ]

(A) Required Affidavit. The party or person making service must prepare;sigh
and-file an affidavit stating the manner and dates of the publication and
mailing, and the circumstances requiring warranting service by publication.
The affidavit must also state if no mailing was made because the-serving-of

lack of knowledge -party-did-netknew-of -the current address of the person
being served.-the-affidavitmust state-thatfaet:

(B) Accompanying Publication. A printed copy of the publication must
accompany the affidavit.

(©)—Effect. An properly completed affidavit that-complies-with-these =" {Formatted: Indent: Left: 0.6", No bullets or numbering}

requirements-constitutes-prima-facie will be rebuttable evidence of compliance

with the requirements for service by publication.




(1) _Serving an Incarcerated Person. [Note: This section was placed at the end of
the rule to allow the rule to conform to the organization of Civil Rule 4.1.] [JWR
Note: If you delete (c) (waiver of service), you might consider reinserting this
earlier.] A person who is incarcerated in a jail or prison ef within the State of Arizona

Atizona;may be served in-the-mannerprovided-in(e)—Howeverifserviee-is-by mail
or national courier service ;with the return or confirmation of service may-be

completed by an official of the jail, prison or correctional facility, and the signature of
an official of the jail, prison or correctional facility- on the return receipt or signature
confirmation is sufficient proof of service on the person being served, as of the date of

the signature.




Rule 41. Service within Arizona
(a) Statewide. A summons may be served anywhere within Arizona.

(b) Serving a Summons and Pleadings. The summons, together with the other
documents being served must be served together within the time allowed under Rule
40(1). The serving party must furnish the necessary copies to the person who makes
service. Service is complete when made.

(c) Serving an Individual. Unless Rule 41(f), or (g) applies, an individual may be
served by: [WG note: Cheri will s/'w Maricopa commissioner re Sevicemembers
Civil Relief Act]

(1) delivering a copy of the summons and the pleading being served to that
individual personally;

(2) leaving a copy of each at that individual’s dwelling or usual place of abode with
someone of suitable age and discretion who resides there; or

(3) delivering a copy of each to an agent authorized by appointment or by law to
receive service.

(d) Service by Mail or National Courier Service. [Note: Civil Rule 4.1 does not
include a corresponding provision, but current Family Law Rule 41 does, so it is
included in this draft.]

(1) Generally. If aserving party knows the address of the person to be served and
the address is within Arizona, the party may serve the person by mailing the
summons and a copy of the pleading being served to the person at that address by
any form of postage-prepaid mail, including a national courier service, which
requests restricted delivery to the respondent and requires a receipt signed by the
addressee.

(2) Affidavit of Service. When the post office or national courier service returns the
signed receipt, the serving party must file an affidavit stating:

(A) the person being served is known to be located inside Arizona,

(B) the serving party mailed the summons and a copy of the pleading or other
request for relief to the person as described in Rule 41(d)(1);

(C) the serving party received a signed return receipt, which is attached to the
affidavit and that confirms the designated person received the described
documents; and

(D) the date of receipt by the person being served.



(e) Serving a Minor. A minor less than 16 years old may be served by delivering a
copy of the summons and the pleading being served to the minor in the manner set
forth in Rule 41(c) for serving an individual and delivering a copy of each in the same
manner:

(1) to the minor’s parent or guardian, if any of them reside or may be found within
Arizona; or

(2) if none of them resides or is found within Arizona, to any adult having the care
and control of the minor, or any person of suitable age and discretion with whom
the minor resides.

(F) Serving a Person Who Has a Court-Appointed Guardian or Conservator. If a
person has a court-appointed guardian or conservator, the guardian or conservator
must also be served as required by Rule 41(c) for serving an individual, separately
from serving the person.

(9) Serving a Governmental Entity.

(1) Generally. A governmental entity having the legal capacity to be sued may be
served by delivering a copy of the summons and the pleading:

(A) for service on the State of Arizona, to the Attorney General or any person
designated by the Attorney General; [JWR Note: the words following “or”
were part of the 2008 amendment to the rule.]

(B) for service on a county, to the Board of Supervisors clerk for that county;

(C) for service on a municipal corporation, to the clerk of that municipal
corporation; and,

(D) for service on any other governmental entity:

(i) to the individual designated by the entity, as required by statute, to receive
service of process; or

(ii) if the entity has not designated a person to receive service of process, then
to the entity’s chief executive officer(s), or, alternatively, its official
secretary, clerk, or recording officer.

(2) Alternative Procedure for Serving the State in a Title IV-D Case. [JWR Note:
This is from a 2008 amendment.][WG note: Does this subpart belong in a rule
concerning the summons? Ask Janet to weigh in.]



(A) Generally. If a county authorizes electronic service on the State of Arizona in
a Title IV-D case, a party may serve the State of Arizona by the following the
procedure.

(B) Procedure. A party seeking to serve the State must file the documents to be served
and a written Notice of State Interest that:

(i) requests electronic service of the documents on the State under this rule and
the administrative order authorizing electronic service;

(i) separately lists the title or description of each document to be served; and

(iii) indicates the State has or may have a right be served with the
documents.

(C) Clerk’s Duties: On receipt, the clerk must promptly file, scan (if necessary),
and electronically transmit copies of the documents and the Notice of State
Interest to the State designated electronic address.

(D) Effective Date of Service. Service is complete when the clerk files a Proof of
Service by Electronical Transmittal verifying that the documents and Notice of
State Interest were transmitted and received by the State.

(h) Serving a Corporation, Partnership, or Other Unincorporated Association. If a
domestic or foreign corporation, partnership, or other unincorporated association has
the legal capacity to be sued it may be served by delivering a copy of the summons
and the pleading to a partner, an officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive service, and if required by
statute, by also mailing a copy to the party .

(i) Serving a Domestic Corporation if an Authorized Officer or Agent Is Not Found
Within Arizona.

(1) Diligent Search. If after diligent search and inquiry, the sheriff of the county in
which the action is pending states in the return an inability to find an officer or
agent of the corporation to be served, the sheriff’s statement is rebuttable
evidence that the corporation does not have an officer or agent in Arizona.

(2) Corporation Commission. If a domestic corporation does not have an officer or
an agent within Arizona on whom a summons can be served, the corporation may
be served by delivering two copies of the summons and the pleading being
served to the Arizona Corporation Commission. Following this procedure
constitutes personal service on that corporation.



(3) Commission’s Responsibilities. The Arizona Corporation Commission will
keep one of the copies of the summons and the pleading being served for its
records and immediately mail the other copy, postage prepaid, to the corporation
or any of the corporation’s officers or directors, using any address obtained from
the Corporation Commission records, or another source.

(J) Alternative Means of Service.

(1) Generally. If a party shows the service provided in Rule 41(c) through Rule
41(i) is impracticable, the court may—on motion and without notice to the
person to be served—order that service may be accomplished in another manner.

(2) Notice and Mailing. If the court allows an alternative means of service, the
serving party must make a reasonable effort to provide the person being served
with actual notice of the action’s commencement. The serving party must also
mail the summons, the pleading being served, and any court order authorizing an
alternative means of service to the last-known business or residential address of
the person being served.

(3) Service by Publication. A party may serve by publication only if the
requirements and procedure of Rule 41 (k) are met. [Workgroup note: Dean
will inquire whether the Task Force believes this provision is necessary. Cross-
reference Civil Rule 4.1(k).]

(k) Service by Publication.
(1) Generally. Service by publication is permitted if:
(A) the last-known address of the person to be served is within Arizona but:

(i) the serving party, despite reasonably diligent efforts, has been unable to
determine the person’s current address; or

(i) the person to be served has intentionally avoided service of process; and

(B) service by publication is the best means practicable in the circumstances for
providing the person with notice of the action’s commencement.

(2) Jurisdiction: Service by publication is not sufficient to confer jurisdiction upon
the court to determine issues of paternity, child support, spousal maintenance,
division of marital property, or any other issue requiring personal jurisdiction
over a party.

(3) Procedure.



(A) Generally. Service by publication is accomplished by publishing the
summons, and a statement describing how a copy of the pleading being served
may be obtained, at least once a week for 4 successive weeks:

(i) ina newspaper published in the county where the action is pending; and

(i) if the last-known address of the person to be served is in a different county,
also in a newspaper in that county.

(B) Who May Serve. Service by publication may be made by the serving party, its
counsel, or anyone authorized under Rule 40(d).

(C) Alternative Newspapers. If no newspaper is published in a county where
publication is required, the serving party must publish the summons and
statement in a newspaper in an adjoining county.

(D) Effective Date of Service. Service is complete 30 days after the summons and
statement is first published in all newspapers where publication is required.

(4) Mailing. If the serving party knows the [Note: Add “last”?] address of the
person being served, it must, on or before the date of first publication, mail to the
person the summons and a copy of the pleading being served, postage prepaid.

(5) Return.

(A) Required Affidavit. The party or person making service must file an affidavit
stating the manner and dates of the publication and mailing, and the
circumstances requiring service by publication. The affidavit must also state if
no mailing was made because of lack of knowledge of the current address of
the person being served.

(B) Accompanying Publication. A printed copy of the publication must
accompany the affidavit.

Effect. A properly completed affidavit will be rebuttable evidence of
compliance with the requirements for service by publication.

(I) Serving an Incarcerated Person. [Note: This section was placed at the end of the
rule to allow the rule to conform to the organization of Civil Rule 4.1.] [JWR Note: If
you delete (c) (waiver of service), you might consider reinserting this earlier.] A
person who is incarcerated in a jail or prison within the State of Arizona may be
served by mail or national courier service with the return or confirmation of service
completed by an official of the jail, prison or correctional facility, and the signature of
an official of the jail, prison or correctional facility on the return receipt or signature



confirmation is sufficient proof of service on the person being served, as of the date of
the signature.



Rule 65. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
(a) Motion for Order Compelling Disclosure or Discovery.

(1) Generally. A party may move for an order compelling disclosure or discovery.
The party must serve the motion on all other parties and affected persons and
must attach a good faith consultation certificate complying with Rule XX.

<=~ 7 7| Formatted: Indent: Left: 0.6", Space Before: 12 pt,
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3)(2)  Specific Motions.

(1) To Compel Disclosure. If a party fails to make-a-diselosure- disclose
information required by Rule 49, anether the other party may move to compel
disclosure and for appropriate sanctions.

(2) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection if any
person or entity has not complied with a discovery rule.:

(3) Related to a Deposition. When taking an oral deposition, the party asking a
question may eemplete-complete, continue with, or adjourn the examination
before moving for an order to compel an answer.

“@(3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of
this rule, the court may treat an evasive or incomplete disclosure, answer, or
response as a failure to disclose, answer, or respond.

S4) Payment of Expenses;-Protective-Orders.

(1) If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing).
If the motion is granted—or if the disclosure or requested discovery is



()

Q)

provided after the motion was filed—the court may, after giving an opportunity
to be heard, require the party or person whose conduct necessitated the motion,
the-party-or-attorney-advising-that conduetor-both;-to pay the movant’s
reasonable expenses incurred in making the motion, including attorney’s fees.
But-the- The court may not order this payment if:

(A) the movant filed the motion before attempting in good faith to obtain the
disclosure or discovery without court action;

(B) the opposing party’s nondisclosure, response, or objection was

substantiallyjustified in good faith; or

(C) other circumstances make an award of expenses unjust.

If the Motion Is Denied. If the motion is denied, the court eevrtimay-issue-any
proteetive-order-authorizedunder Rule-53-and-may, after giving an opportunity
to be heard, require the movant, the attorney filing the motion, or both, to pay
the party or person who opposed the motion its reasonable expenses incurred in
opposing the motion, including attorney’s fees. But-the-The court may not
order this payment if the motion was substantialyjustified- filed in good faith
or other circumstances make an award of expenses unjust.

If the Motion Is Granted in Part and Denied in Part. If the motion is granted

in part and denied in part, the court may-issue-anyprotective-orderautherized
underRule-53-and-may—after giving an opportunity to be heard—apportion

the reasonable expenses, including attorney’s fees, for the motion.

(b) Failure to Comply with a-Court Order, Discovery or Disclosure Rule; Sanctions.

58—fa+l&person falls to obey an order to pr0V1de or permlt dlscovery,_, or falls to
comply with a disclosure or discovery rule, ineludingan-orderunder Rule-63-or

65(a);the court where-the-actionis-pending-may enter furtherjust-orders—They
may-inehide-sanctions including the following:
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(A) directing that the-matters-deseribed-in-the-order-or-other-designated facts

be taken as established for purposes of the action;-as-the-prevailing party
clatms;

(B) prohibiting the disobedient party from supporting or opposing designated
clatms-or-defenses arguments, or from introducing designated matters in
evidence;

(O) striking pleadings in whole or in part;

(D) staying further proceedings until the order is obeyed;

(E) dismissing the action or proceeding in whole or in part, unless dismissal
would be contrary to the best interests of a child;

(F) rendering a default judgment, in whole or in part, against the disobedient
party; or

(O

tesubmﬁeaphys*ea%em&ent&kex&mﬂm scheduhng a proceedlng to

treat the violation as contempt of court,

ithan < {Formatted

Q) Payment of Expenses. Instead of or in addition to the orders above, the
court may order the disobedient partyperson; or the person’s-the attorney

advising-that-party, or both, to pay the reasonable expenses, including attorney’s
fees, caused by the failure, unless the failure waswas-substantiallyjustified- in

good faith or other circumstances make an award of expenses unjust.
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or Case Management Order Deadline or Later Than 60 30 Days Before Trial. A \\ W Formatted: Indent: Left: 0", Hanging: 0.25", No
party seeking to use information, a witness, or a document that it first disclosed later \ | bullets or numbering

than the deadline set in a Scheduling Order or a Case Management Order, or—in the { Formatted: Font: Not ltalic

absence of such a deadline—30 days before trial, must obtain leave of court by
motion. [JWR Note: Currently, Family Law Rule 65(C)(2) says 30 days, which
departed from the old Civil Rule, which (like here) said 60 days. I assume the
difference was intentional, and so I have replaced 60 with 30.] The motion must be
supported by affidavit and must show that:

(1) the information, witness, or document would be allowed under the standards of
Rule 65(c)(1); and

(2) the party disclosed the information, witness, or document as soon as
practicable after its discovery.

5)(d) Use of Information, Witness, or Document Disclosed During Trial. A party <« ~~ 7| Formatted: Outline numbered + Level: 1 + Numbering
seeking to use information, a witness, or a document that it first disclosed during trial Style:a b, ¢, ... + Startat: 1 + Alignment: Left + Aligned

. . . ; t 0" + Indent at: 0.25"
must obtain leave of court by motion. The motion must be supported by affidavit and Ll
must show that:

(1) the party, acting with due diligence, could not have earlier discovered and
disclosed the information, witness, or document; and

(2) the party disclosed the information, witness, or document immediately upon its
discovery.

(eh(e) Failure to Timely Disclose Unfavorable Information. If a party or attorney
knowingly fails to make a timely disclosure of damaging or unfavorable information
required under Rule 49, the court may impose serious sanctions, up to and including
dismissal of the action—or rendering of a default judgment—in whole or in part.



(e)(f) _Expenses on Failure to Admit. If a party fails to admit what is requested under
Rule 64 and if the requesting party later proves the matter true—including the
genuineness of a document—the requesting party may move that the non-admitting
party pay the reasonable expenses, including attorney’s fees, incurred in making that
proof. The court must so order unless:

(1) the request was held objectionable under Rule 64(a);
(2) the admission sought was of no substantial importance;

(3) the party failing to admit had a reasonable ground to believe that it might prevail
on the matter; or

(4) there was other good reason for the failure to admit.

H(g) Party’s Failure to Attend Its Own Deposition or to Respond to
Interrogatories or Requests for Production.

(1) Generally.

(1) Motion; Grounds for Sanctions. The court where the action is pending may, on
motion, order sanctions if:

(A) a party or a party’s officer, director, or managing agent—or a person
designated under Rule 57(b)(6) or 58—fails, after being served with proper
notice, to appear for his or her deposition; or

(B) a party—after being properly served with interrogatories under Rule 60 or
requests for production under Rule 62—fails to serve its answers,
objections, or written response.

(2) Certification. A motion for sanctions for failing to answer or respond must
attach a good faith consultation certificate complying with Rule XX.

(2) Unacceptable Excuse for Failing to Act. A failure described in Rule
65(f)(1)(A) is not excused on the ground that the discovery sought was
objectionable, unless the party failing to act has a pending motion for a protective
order under Rule 51(c).

(3) Types of Sanctions. Sanctions may include any of the orders listed in Rule
65(b)(2)(A)(i) through (vi). Instead of or in addition to these sanctions, the court
may require the party failing to act, the attorney advising that party, or both, to
pay the reasonable expenses--including attorney’s fees--caused by the failure,
unless the failure was substantially justified or other circumstances make an
award of expenses unjust.



¢g)(h) Failure to Preserve Electronically Stored Information.
(1) Duty to Preserve.

(1) Generally. A party or person has a duty to take reasonable steps to preserve
electronically stored information relevant to an action once it commences the
action, once it learns that it is a party to the action, or once it reasonably
anticipates the action’s commencement, whichever occurs first. A court order
or statute also may impose a duty to preserve certain information.

(2) Reasonable Anticipation. A person reasonably anticipates an action’s
commencement if:

A) it knows or reasonably should know that it is likely to be a defendant
in a specific action; or

(B) it seriously contemplates commencing an action or takes specific steps to
do so.

(3) Reasonable Steps to Preserve.

A) A party must take reasonable steps to prevent the routine operation
of an electronic information system or policy from destroying information
that should be preserved.

(B)Factors that a court should consider in determining whether a party took
reasonable steps to preserve relevant electronically stored information
include the nature of the issues raised in the action or anticipated action, the
information’s probative value, the accessibility of the information, the
difficulty in preserving the information, whether the information was lost as
a result of the good-faith routine operation of an electronic information
system, the timeliness of the party’s actions, and the relative burdens and
costs of a preservation effort in light of the importance of the issues at
stake, the parties’ resources and technical sophistication, and the amount in
controversy.

(2) Remedies and Sanctions. If electronically stored information that should have
been preserved is lost because a party--either before or after an action’s
commencement--failed to take reasonable steps to preserve it, a court may order
additional discovery to restore or replace it, including, if appropriate, an order
under Rule 51(b)(2). If the information cannot be restored or replaced through
additional discovery, the court:

(1) upon finding prejudice to another party from the loss of the information, may
order measures no greater than necessary to cure the prejudice; or



(2) only upon finding that the party acted with the intent to deprive another party
of the information’s use in the litigation, may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or

(C) upon also finding prejudice to another party, dismiss the action or enter a
default judgment.

COMMITTEE COMMENT
This rule is based upon Rule 37, Arizona Rules of Civil Procedure.

[JWR Note: The Task Force Workgroup will need to consider whether to incorporate the
Civil Justice Reform Committee recommendations with respect to Rule 37. [ haven’t
attempted to incorporate them here, and perhaps the Task Force might want to wait until
next September to consider the issue, after the Supreme Court acts on the proposed
changes.]






Rule 65. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions

(a) Motion for Order Compelling Disclosure or Discovery.

(1) Generally. A party may move for an order compelling disclosure or discovery.
The party must serve the motion on all other parties and affected persons and
must attach a good faith consultation certificate complying with Rule XX.

(2) Specific Motions.

0y

0

&)

To Compel Disclosure. If a party fails to disclose information required by
Rule 49, the other party may move to compel disclosure and for appropriate
sanctions.

To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection if any
person or entity has not complied with a discovery rule.

Related to a Deposition. When taking an oral deposition, the party asking a
question may complete, continue with, or adjourn the examination before
moving for an order to compel an answer.

(3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this
rule, the court may treat an evasive or incomplete disclosure, answer, or response
as a failure to disclose, answer, or respond.

(4) Payment of Expenses.

1)

2

If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing).
If the motion is granted—or if the disclosure or requested discovery is
provided after the motion was filed—the court may, after giving an opportunity
to be heard, require the party or person whose conduct necessitated the motion,
to pay the movant’s reasonable expenses incurred in making the motion,
including attorney’s fees. The court may not order this payment if:

(A) the movant filed the motion before attempting in good faith to obtain the
disclosure or discovery without court action;

(B) the opposing party’s nondisclosure, response, or objection was in good
faith; or

(C) other circumstances make an award of expenses unjust.

If the Motion Is Denied. If the motion is denied, the court may, after giving an
opportunity to be heard, require the movant, the attorney filing the motion, or



both, to pay the party or person who opposed the motion its reasonable
expenses incurred in opposing the motion, including attorney’s fees. The court
may not order this payment if the motion was filed in good faith or other
circumstances make an award of expenses unjust.

(3) If the Motion Is Granted in Part and Denied in Part. If the motion is granted
in part and denied in part, the court may—after giving an opportunity to be
heard—apportion the reasonable expenses, including attorney’s fees, for the
motion.

(b) Failure to Comply with Court Order, Discovery or Disclosure Rule; Sanctions.

(1) For Not Obeying a Discovery Order or Rule. If a person fails to obey an order to
provide or permit discovery, or fails to comply with a disclosure or discovery
rule, the court may enter sanctions including the following:

(A) directing that designated facts be taken as established for purposes of the
action;

(B) prohibiting the disobedient party from supporting or opposing designated
arguments, or from introducing designated matters in evidence;

(O) striking pleadings in whole or in part;
(D) staying further proceedings until the order is obeyed;

(E) dismissing the action or proceeding in whole or in part, unless dismissal
would be contrary to the best interests of a child;

(F) rendering a default judgment, in whole or in part, against the disobedient
party; or

(G) scheduling a proceeding to treat the violation as contempt of court,

(2) Payment of Expenses. Instead of or in addition to the orders above, the court
may order the disobedient person or the person’s attorney, or both, to pay the
reasonable expenses, including attorney’s fees, caused by the failure, unless the
failure was in good faith or other circumstances make an award of expenses
unjust.

(c) Use of Information, Witness, or Document Disclosed After Scheduling Order or
Case Management Order Deadline or Later Than 60 30 Days Before Trial. A
party seeking to use information, a witness, or a document that it first disclosed later
than the deadline set in a Scheduling Order or a Case Management Order, or—in the
absence of such a deadline—30 days before trial, must obtain leave of court by
motion. [JWR Note: Currently, Family Law Rule 65(C)(2) says 30 days, which



departed from the old Civil Rule, which (like here) said 60 days. I assume the
difference was intentional, and so I have replaced 60 with 30.] The motion must be
supported by affidavit and must show that:

(1) the information, witness, or document would be allowed under the standards of
Rule 65(c)(1); and

(2) the party disclosed the information, witness, or document as soon as
practicable after its discovery.

(d) Use of Information, Witness, or Document Disclosed During Trial. A party seeking
to use information, a witness, or a document that it first disclosed during trial must
obtain leave of court by motion. The motion must be supported by affidavit and must
show that:

(1) the party, acting with due diligence, could not have earlier discovered and
disclosed the information, witness, or document; and

(2) the party disclosed the information, witness, or document immediately upon its
discovery.

(e) Failure to Timely Disclose Unfavorable Information. If a party or attorney
knowingly fails to make a timely disclosure of damaging or unfavorable information
required under Rule 49, the court may impose serious sanctions, up to and including
dismissal of the action—or rendering of a default judgment—in whole or in part.

(f) Expenses on Failure to Admit. If a party fails to admit what is requested under Rule
64 and if the requesting party later proves the matter true—including the genuineness
of a document—the requesting party may move that the non-admitting party pay the
reasonable expenses, including attorney’s fees, incurred in making that proof. The
court must so order unless:

(1) the request was held objectionable under Rule 64(a);
(2) the admission sought was of no substantial importance;

(3) the party failing to admit had a reasonable ground to believe that it might prevail
on the matter; or

(4) there was other good reason for the failure to admit.

(g) Party’s Failure to Attend Its Own Deposition or to Respond to Interrogatories or
Requests for Production.

(1) Generally.



(1) Motion; Grounds for Sanctions. The court where the action is pending may, on
motion, order sanctions if:

(A) a party or a party’s officer, director, or managing agent—or a person
designated under Rule 57(b)(6) or 58—fails, after being served with proper
notice, to appear for his or her deposition; or

(B) a party—after being properly served with interrogatories under Rule 60 or
requests for production under Rule 62—fails to serve its answers,
objections, or written response.

(2) Certification. A motion for sanctions for failing to answer or respond must
attach a good faith consultation certificate complying with Rule XX.

(2) Unacceptable Excuse for Failing to Act. A failure described in Rule
65(f)(1)(A) 1s not excused on the ground that the discovery sought was
objectionable, unless the party failing to act has a pending motion for a protective
order under Rule 51(c).

(3) Types of Sanctions. Sanctions may include any of the orders listed in Rule
65(b)(2)(A)(1) through (vi). Instead of or in addition to these sanctions, the court
may require the party failing to act, the attorney advising that party, or both, to
pay the reasonable expenses--including attorney’s fees--caused by the failure,
unless the failure was substantially justified or other circumstances make an
award of expenses unjust.

(h) Failure to Preserve Electronically Stored Information.
(1) Duty to Preserve.

(1) Generally. A party or person has a duty to take reasonable steps to preserve
electronically stored information relevant to an action once it commences the
action, once it learns that it is a party to the action, or once it reasonably
anticipates the action’s commencement, whichever occurs first. A court order
or statute also may impose a duty to preserve certain information.

(2) Reasonable Anticipation. A person reasonably anticipates an action’s
commencement if:

(A) it knows or reasonably should know that it is likely to be a defendant
in a specific action; or

(B) it seriously contemplates commencing an action or takes specific steps to
do so.

(3) Reasonable Steps to Preserve.



(A) A party must take reasonable steps to prevent the routine operation
of an electronic information system or policy from destroying information
that should be preserved.

(B)Factors that a court should consider in determining whether a party took
reasonable steps to preserve relevant electronically stored information
include the nature of the issues raised in the action or anticipated action, the
information’s probative value, the accessibility of the information, the
difficulty in preserving the information, whether the information was lost as
a result of the good-faith routine operation of an electronic information
system, the timeliness of the party’s actions, and the relative burdens and
costs of a preservation effort in light of the importance of the issues at
stake, the parties’ resources and technical sophistication, and the amount in
controversy.

(2) Remedies and Sanctions. If electronically stored information that should have
been preserved is lost because a party--either before or after an action’s
commencement--failed to take reasonable steps to preserve it, a court may order
additional discovery to restore or replace it, including, if appropriate, an order
under Rule 51(b)(2). If the information cannot be restored or replaced through
additional discovery, the court:

(1) upon finding prejudice to another party from the loss of the information, may
order measures no greater than necessary to cure the prejudice; or

(2) only upon finding that the party acted with the intent to deprive another party
of the information’s use in the litigation, may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or

(C) upon also finding prejudice to another party, dismiss the action or enter a
default judgment.

COMMITTEE COMMENT

This rule is based upon Rule 37, Arizona Rules of Civil Procedure.

[JWR Note: The Task Force Workgroup will need to consider whether to incorporate the
Civil Justice Reform Committee recommendations with respect to Rule 37. T haven’t
attempted to incorporate them here, and perhaps the Task Force might want to wait until
next September to consider the issue, after the Supreme Court acts on the proposed
changes.]
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