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BEFORE THE PRESIDING DISCIPLINARY JUDGE 

 

IN THE MATTER OF A MEMBER 

OF THE STATE BAR OF ARIZONA, 

 

BARBARA K. BERRETT, 

  Bar No. 020994 

 

Respondent.  

 PDJ 2017-9082 

 

FINAL JUDGMENT AND 

ORDER 

 

[State Bar No.  15-1289] 

 

FILED NOVEMBER 24, 2017 

 

 

The Presiding Disciplinary Judge having reviewed the Agreement for Discipline 

by Consent filed on October 27, 2017, pursuant to Rule 57(a), Ariz. R. Sup. Ct., accepts 

the parties’ proposed agreement. Accordingly:    

 IT IS ORDERED Respondent, Barbara K. Berrett, is suspended from the 

practice of law for ninety (90) days, effective thirty (30) days from this order. 

 IT IS FURTHER ORDERED upon reinstatement, Ms. Berrett shall be 

placed on probation for two (2) years. 

 IT IS FURTHER ORDERED Ms. Berrett shall attend a half-day Trust 

Account Ethics Enhancement Program (TAEEP). Ms. Berrett shall contact the State 

Bar Compliance Monitor at (602) 340-7258, within ten (10) days from this order to 
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schedule attendance at the next available class. Ms. Berrett shall be responsible for 

the cost of attending the program. 

IT IS FURTHER ORDERED Ms. Berrett shall contact the State Bar 

Compliance Monitor at (602) 340-7258, within ten (10) days from this order.  Ms. 

Berrett shall submit to a LOMAP examination of her office procedures. Ms. Berrett 

shall sign terms and conditions of participation, including reporting requirements, 

which are incorporated by this reference. Ms. Berrett shall be responsible for any 

costs associated with LOMAP. 

 IT IS FURTHER ORDERED Ms. Berrett shall be subject to any additional 

terms imposed by the Presiding Disciplinary Judge because of any reinstatement 

hearings held. 

IT IS FURTHER ORDERED pursuant to Rule 72 Ariz. R. Sup. Ct., Ms. 

Berrett shall immediately comply with the requirements relating to notification of 

clients and others. 

 IT IS FURTHER ORDERED Ms. Berrett shall pay the costs and expenses 

of the State Bar of Arizona for $1,200.00 within thirty (30) days from this order.  

There are no costs or expenses incurred by the disciplinary clerk and/or Presiding  
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Disciplinary Judge’s Office with these disciplinary proceedings. 

  DATED this 24h day of November, 2017. 

                 William J. O’Neil              

     William J. O’Neil, Presiding Disciplinary Judge  

 

 

Copies of the foregoing mailed/emailed  

this 24th day of  November, 2017, to: 

 

Counsel for Respondent 

Donald Wilson, Jr. 

Broening, Oberg, Woods & Wilson, P.C. 

P.O. Box 20527  

1122 East Jefferson Street 

Phoenix, Arizona 85036-0527 

Email: dwj@bowwlaw.com   

 

Counsel for State Bar 

Bradley F. Perry 

Staff Bar Counsel  

State Bar of Arizona 

4201 N. 24th Street, Suite 100 

Phoenix, Arizona 85016-6266 

Email: LRO@staff.azbar.org 

 

by: MSmith 
 

 

mailto:LRO@staff.azbar.org
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BEFORE THE PRESIDING DISCIPLINARY JUDGE 

 

IN THE MATTER OF A MEMBER  

OF THE STATE BAR OF ARIZONA, 

 

BARBARA K. BERRETT, 

  Bar No. 020994 

 

 Respondent.  

 PDJ-2017-9082 

 

DECISION AND ORDER 

ACCEPTING DISCIPLINE BY 

CONSENT AND SEALING 

PORTION OF AGREEMENT 

 

[State Bar No. 15-1289] 

 

FILED NOVEMBER 24, 2017 

A Probable Cause order issued on May 31, 2017 and a formal complaint was 

filed on June 28, 2017.  The answer was filed on July 24, 2017. The parties filed a 

Notice of Settlement on September 18, 2017. They requested an extension of time 

to file their consent agreement, which request was granted. The parties filed their 

Agreement for Discipline by Consent filed on October 27, 2017 pursuant to Rule 

57(a), Ariz. R. Sup. Ct. 

Rule 57 requires admissions be tendered solely “…in exchange for the stated 

form of discipline….” Under that rule, the right to an adjudicatory hearing is waived 

only if the “…conditional admission and proposed form of discipline is 

approved….”  If the agreement is not accepted, those conditional admissions are 

automatically withdrawn and shall not be used against the parties in any subsequent 

proceeding. Ms. Berrett has voluntarily waived the right to an adjudicatory hearing, 
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and waived all motions, defenses, objections or requests that could be asserted upon 

approval of the proposed form of discipline.  Notice of this Agreement and an 

opportunity to object within five days as required by Rule 53(b)(3), Ariz. R. Sup. 

Ct., was provided by letter to the complainant(s) on September 18, 2017.  No 

objections have been filed. 

The Agreement details a factual basis to support the conditional admissions.  

Ms. Berrett conditionally admits she violated Rule 42, ERs 1.15 (safekeeping client 

property), 5.3 (responsibilities regarding non-lawyer assistants), and Rule 43 (trust 

accounts).  An allegation of an ER 8.4(c) violation is dismissed if the agreement is 

accepted. The agreed upon sanctions include a ninety (90) day suspension and upon 

reinstatement, two (2) years of probation with the State Bar Trust Account Ethics 

Enhancement Program (TAEEP) and Law Office Management Assistance Program 

(LOMAP), and costs totaling 1,200.00 within thirty (30) days from the date of this 

order.  The conditional admissions are briefly summarized. 

Ms. Berrett failed to adhere to the rules and guidelines governing her client 

trust account.  She delegated the management of her trust account to her employees 

which included her office manager in Utah and a non-lawyer employee in Arizona. 

Ms. Berrett acknowledges she had an affirmative duty to ensure her trust account 

was being managed properly. She failed to meet this duty by wholly relying on staff, 
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thereby allowing a series of trust account violations to occur. Because of her reliance 

on staff, a number of these violations went unnoticed.  

These technical failings resulted in an overdraft in her client trust account 

when a check for $15,051.14 attempted to pay against a trust account balance of 

$9,743.50. A second overdraft occurred five months later when a check for 

$4,520.40 attempted to pay against a trust account balance of $157.36. 

Settlement proceeds in the amount of $75,000 deposited into her trust account 

and she transferred earned fees of $25,690.30 into her operating account. However, 

the remaining $49,309.70 was due to the client but no check was presented for 

payment by the client against the trust account. It is stipulated Ms. Berrett did not 

notice this due to reliance on her staff. Over the next twelve months, transfers from 

her trust account to her operating account were made in the amount of $59,186.55 

were spent. These sums exceeded the monies owed her client. It is stipulated this 

was done by staff members in error who believed the monies were earned fees.  

Despite this infusion of monies, the operating account had a negative balance. 

The client was deprived of the monies due to it for over one year. When the error 

was discovered, the money due to the client was reimbursed to the trust account and 

the client was paid. The parties agree this was a conversion of those monies. 

Rule 58(k) provides sanctions shall be determined under the American Bar 

Association Standards for Imposing Lawyer Sanctions, (“Standards”).  The parties 
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agree Standard 4.12, Failure to preserve the Client’s Property applies to the 

violation of ER 1.15 and provides that suspension is generally appropriate when a 

lawyer knows or should know that he is dealing improperly with client property and 

causes injury or potential injury to a client. 

Ms. Berrett knowingly allowed her non-lawyer staff to control her client trust 

account and engaged in a pattern of negligence. She failed to ensure three-way 

reconciliations were completed and/or reviewed.  Her misconduct caused potential 

harm to her clients, however no funds were permanently misappropriated. 

The parties agree aggravating factor 9.22(c) pattern of misconduct is present.  

The agreed upon factors present in mitigation are Standard 9.32(a) absence of prior 

disciplinary record, 9.32(b) absence of dishonest or selfish motive, 9.32(c) personal 

or emotional problems, 9.32(h) physical disability, 9.32(g) character or reputation, 

and 9.32(l) remorse.1 Respondent moved to seal pages 12 through 14 as they contain 

personal medical information. The State Bar is not opposed. 

IT IS ORDERED sealing pages 12 through 14 of the Agreement. 

The parties agree to a ninety (90) day suspension and upon reinstatement, two 

(2) years of probation (TAEEP and LOMAP). Ms. Berrett shall also pay the State 

                                                           
1 The agreement was initially devoid of any objective evidence to support factor 9.32(g), 

and (h). The 9.32(g) record was supplemented on November 15, 2017. Application of 

9.32(h) is declined as direct causation is required that the disability caused the misconduct. 

The PDJ accepts that the health issues are existent, but no direct causation is evident. 
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Bar’s costs and expenses totaling $1,2000.00 within thirty (30) days from the date 

of this order. 

Now therefore,  

IT IS ORDERED accepting and incorporating the Agreement and any 

supporting documents by this reference.  The agreed upon sanctions are a ninety (90) 

day suspension, upon reinstatement two (2) years of probation (TAEEP and 

LOMAP), and costs.  There are no costs incurred by the Office of the Presiding 

Disciplinary Judge.  A final judgment and order is signed this date.   

DATED this 24th day of November, 2017. 

       
      William J. O’Neil     

     William J. O’Neil, Presiding Disciplinary Judge  

 

COPY of the foregoing e-mailed/mailed  

on this 24th day of November 2017, to: 

      

Bradley F. Perry 

Bar Counsel 

State Bar of Arizona 

4201 N 24th Street, Suite 100 

Phoenix, Arizona 85016-6266 

Email: LRO@staff.azbar.org    

 

Donald Wilson, Jr. 

Broening, Oberg, Woods & Wilson, P.C. 

P.O. Box 20527  

1122 East Jefferson Street 

Phoenix, Arizona 85036-0527 

Respondent’s Counsel 

 

by:  MSmith 

mailto:LRO@staff.azbar.org
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