BEFORE THE PRESIDING DISCIPLINARY JUDGE

IN THE MATTER OF A MEMBER OF PDJ-2017-9010
THE STATE BAR OF ARIZONA,

FINAL JUDGMENT AND
KENT M. NICHOLAS, ORDER

Bar No. 015220

[State Bar File No. 16-0804]
Respondent.

FILED APRIL 4, 2017

The Presiding Disciplinary Judge of the Supreme Court of Arizona, having
reviewed the Agreement for Discipline by Consent filed on January 26, 2017, pursuant
to Rule 57(a), Ariz. R. Sup. Ct., hereby accepts the parties’ proposed agreement.
Accordingly:

IT IS ORDERED Respondent, Kent M. Nicholas, Bar No. 015220, is
reprimanded for his conduct in violation of the Arizona Rules of Professional
Conduct, as outlined in the consent documents, effective the date of this order.

IT IS FURTHER ORDERED Mr. Nicholas shall be placed on Probation for
a period of two (2) years.

IT IS FURTHER ORDERED Mr. Nicholas shall participate in the State Bar

Member Assistance Program (MAP) to address the issue of Anger Management,



including monthly individual and/or group counseling in that area for the period of
one year, unless the treatment provider recommends an additional treatment period:
Mr. Nicholas shall contact the State Bar Compliance Monitor at (602) 340-7258,
within ten (10) days from the date of this order to schedule an assessment. The
Compliance Monitor shall develop terms and conditions of participation if the results
of the assessment so indicate and the terms, including reporting requirements, shall
be incorporated herein. Mr. Nicholas shall be responsible for any costs associated
with participation with compliance.

IT ISFURTHER ORDERED Mr. Nicholas shall complete an additional (i.e.,
in addition to the yearly mandated fifteen hours of CLE) nine (9) hours of Continuing
Legal Education in the areas of dealing with difficult clients and professionalism.

NON-COMPLIANCE LANGUAGE

In the event that Respondent fails to comply with any of the foregoing
probation terms, and information thereof, is received by the State Bar of Arizona, Bar
Counsel shall file a notice of noncompliance with the Presiding Disciplinary Judge,
pursuant to Rule 60(a)(5), Ariz. R. Sup. Ct. The Presiding Disciplinary Judge may
conduct a hearing within 30 days to determine whether a term of probation has been
breached and, if so, to recommend an appropriate sanction. If there is an allegation

that Respondent failed to comply with any of the foregoing terms, the burden of proof



shall be on the State Bar of Arizona to prove noncompliance by a preponderance of
the evidence.

IT IS FURTHER ORDERED Mr. Nicholas shall pay the costs and expenses
of the State Bar of Arizona in the amount of $1,200.00 within thirty (30) days from
the date of this order. There are no costs or expenses incurred by the disciplinary
clerk and/or Presiding Disciplinary Judge’s Office in connection with these
disciplinary proceedings.

DATED this 4th day of April, 2017.

Willtam J. O Ned
William J. O’Neil, Presiding Disciplinary Judge

Copies of the foregoing mailed/e-mailed
this 4th day of April, 2017, to:

James J. Belanger

J. Belanger Law PLC

P.O. Box 447

Tempe, Arizona 85280
Email: jjb@jbelangerlaw.com
Respondent's Counsel

Matthew E. McGregor

Bar Counsel - Intake

State Bar of Arizona

4201 N. 24™ Street, Suite 100
Phoenix, Arizona 85016-6266
Email: LRO@staff.azbar.org

by: AMcQueen
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BEFORE THE PRESIDING DISCIPLINARY JUDGE

IN THE MATTER OF A MEMBER PDJ-2017-9010

OF THE STATE BAR OF ARIZONA,

DECISION AND ORDER

KENT M. NICHOLAS, ACCEPTING DISCIPLINE
Bar No. 015220 BY CONSENT

Respondent [State Bar File No. 16-10804]

FILED APRIL 4, 2017

The Probable Cause Order was filed on September 29, 2016. No formal
complaint has been filed. The parties filed their Agreement for Discipline by
Consent (Agreement), pursuant to Rule 57(a), Ariz. R. Sup. Ct.! on January 26, 2017.

Rule 57(a)(2)(A), mandates the agreement include “the facts necessary to
support” the alleged violation and conditional admission. The Agreement states that
Mr. Nicholas “conditionally admits that his conduct, as set forth below” violates the
stated ethical rules. [Agreement, page 2.] The parties state in bold capitalized print
the “FACTS” are the General Allegations which follow. Rule 57 requires admissions

be tendered solely “...in exchange for the stated form of discipline....”

1 Unless stated otherwise all Rule references are to Ariz. R. Sup. Ct.



Under that rule, the right to an adjudicatory hearing is waived only “if the
conditional admission and proposed form of discipline is approved.” If the
agreement is not accepted, those conditional admissions are automatically
withdrawn and shall not be used against the parties in any subsequent proceeding.
Mr. Nicholas voluntarily waives the right to an adjudicatory hearing, and waives all
motions, defenses, objections or requests that could be asserted upon approval of the
proposed form of discipline.

As required by Rule 53(b)(3), Ariz. R. Sup. Ct., notice of the Agreement and
notice of the opportunity to object within five (5) business days was sent by letter to
the complainant on January 24, 2017. On February 6, 2017, the State Bar filed a
notice of filing an objection dated January 31, 2017. Two objections are within the
notice of objection. One is from the client, Mr. Moore, (“client”). The other is from
the cousin of the client, Mr. Mirochnick, (“‘cousin”).

The Agreement details a factual basis to support the conditional admissions.
Mr. Nicholas knowingly violated Rule 41(g), Ariz. R. Sup. Ct., (engaging in
unprofessional conduct), and ER 8.4(b), Misconduct (by the commission of a
criminal act that reflects adversely on the lawyer’s trustworthiness or fitness as a
lawyer in other respects), and ER 8.4(d) Misconduct (by engaging in conduct that is

prejudicial to the administration of justice). The agreed upon sanctions are



reprimand, with two (2) years of probation, and the payment of costs totaling
$1,200.00 within thirty (30 days).

Because of the extraordinary facts, time for consideration of the Agreement is
expanded under Rule 51. A hearing on the Agreement was conducted on March 27,
2017.

IT IS ORDERED expanding the Rule 57 time limits for the consideration of,
and ruling on, the agreement.

Mr. Nicholas has been licensed to practice law in Arizona since October 23,
1993. He moved to be substituted as counsel for client, a defendant in three separate
pending felony matters. The Court granted the motion the same day it was filed.
Just over a month later, with the representation of Mr. Nicholas, client entered a plea
agreement in which he pled guilty to Forgery, a Class 4 Felony and admitted he had
one historical prior felony. The plea agreement was silent on whether the mandatory
term of incarceration for the felony would run consecutive to or concurrent with any
prison time in his two other cases for which Mr. Nicholas also represented him.

One month later at the sentencing hearing, the Court directed counsel to brief
that issue and continued the sentencing. Within the week, client on March 2, 2016
filed a pro se motion stating unfavorable allegations about the way Mr. Nicholas
treated him, that Mr. Nicholas was not responding to phone calls, and that Mr.

Nicholas had guaranteed his sentence could not be over five (5) years on all three



cases. Mr. Nicholas disputes those allegations and states he was unaware of the
motion until after the next day.

On that next day, Mr. Nicholas went to visit client who remained incarcerated.
He was restrained and seated with his hands cuffed together and chained from below
the table where he was seated. A video recorded visually, not audibly, what
occurred. Within moments, whatever discussion was taking place ended when Mr.
Nicholas rose from his seat and swung around slapping his client across his face with
what he states was an unbound 33 page document and folder he was holding in his
right hand. In one continuous motion Mr. Nicholas slapped his client, and followed
through with a full turn and swiftly walked away. Four days later, Mr. Nicholas
moved to withdraw, which was granted.

Such conduct violates Rule 41(g). The comment to Rule 41 states, “Lawyers,
whether or not engaged in the practice of law, should act honorably and treat others
with courtesy and respect.” The slap was an assault, a criminal act implicating, ER
8.4(b) which prohibits a lawyer from engaging in a criminal act that reflects
adversely on the lawyers fitness. It also was conduct prejudicial to the administration
of justice under ER 8.4(d). The comment to ER 8.4 explains, a lawyer is
professionally answerable only for offenses that indicate a lack of any characteristic

relevant to the practice of law. ER 8.4(d) applies when conduct manifests bias.



Rule 58(k) provides sanctions shall be determined under the American Bar
Association Standards for Imposing Lawyer Sanctions, (“Standards’). The parties
agree Standard 5.12 applies and his criminal conduct calls for a suspension. Under
Rule 41(g), the parties agree Standard 7.2 applies as his conduct violated his duty
owed as a professional and caused potential harm to his client, and actual harm to
the legal system and the profession. The parties stipulate Mr. Nicholas acted
“knowingly.”

The parties stipulate there are multiple aggravating factors. The parties
stipulate the vulnerability of the client. His client is advanced in years, apparently a
heart patient on a pacemaker, had his hands cuffed together, and was chained from
beneath the table. He could not avoid the slap or defend himself. The parties
stipulate the substantial experience in the practice of law and his criminal conduct
are all aggravating factors under Standards 9.22(h), (i) and (k). They stipulate his
absence of a prior disciplinary record, absence of a dishonest or selfish motive,
cooperative attitude, character or reputation, prosecution for the Class 3
Misdemeanor Assault, and remorse are mitigating factors under Standards 9.32(a),
(b), () (), (k) and (1).

Although more than a year has passed since this misconduct, the trial of Mr.
Nicholas has yet to occur on the single count of misdemeanor assault. As a result,

Standard 9.32(k), “imposition of other sanctions” is not applicable. There has been



no imposition of any sanction. Such unusual circumstance of stipulating to a non-
existent mitigation of “imposition Of other penalties or sanctions” under the
Standards has not been helpful in the analysis of the agreement. The effect was to
darken the already disquieting stipulated facts. Law utilizes the process of
persuasion. While oratory is a part of that process, justice is built upon objective
facts when available. There are no objective facts that there has been any imposition
of penalties or sanctions. That proposed mitigation is rejected as not factual.

The parties also conditionally agree the presumptive sanction is suspension
but that it should be mitigated to reprimand with two years of probation. It is
important Mr. Nicholas recognized the conduct as being presumptively suspension.
However, the Agreement overstated their argument by stating the video “shows
Defendant’s face to slightly move side to side” and that apparently Mr. Moore is
claiming a “myriad of physical and other injuries arising from the incident.” Such
argument is rejected in its entirety. It is not mitigation under the Standards. During
the hearing Mr. Nicholas, his attorney, and Bar counsel wisely appeared to have
abandoned that argument as it was not raised.

The objection by cousin states there were misleading text messages and
affirms client was a heart patient. He also states Mr. Nicholas “punched” client.
There is nothing relating to text messaging encompassed within the complaint. The

actions recorded on the video are the main body of the complaint. As the video does



not support that client was “punched” but instead slapped, cousin suggests the video
“might have been altered to protect the jail.” The video shows no signs of being
altered and there appears to be little likelihood of liability to the jail arising from the
misbehavior of Mr. Nicholas. The blunt criticism of Mr. Nicholas by cousin is
appreciated. Such criticism assists a court in its analysis of the proposed Agreement.

The objection by client is both as a victim and as a client. As a victim, client
IS entitled to important victim rights in the criminal prosecution of Mr. Nicholas. It
appears from his comments he has also stated his positions as a victim in that
prosecution. Those comments add additional insight in this proceeding.

Injury and potential injury are considerations for the PDJ. They are defined
in Section 11l of the Standards. Injury is “harm to a client, the public, the legal
system, or the profession which results from a lawyer’s misconduct. The level of
injury can range from ‘serious’ to ‘little or no injury.”” Potential injury “is a harm
that is reasonably foreseeable at the time of the misconduct and which, but for some
intervening factor would probably have resulted from a lawyer’s misconduct.”

By definition, the actual physical harm imposed is a factor. The parties
correctly reference that the actual physical harm was “little.” That does not excuse
the conduct, but balances the disciplinary response to the misconduct. The potential
harm analyzes what could have occurred. By example, if an individual fired a

revolver at an individual but missed, the potential for injury would have been



“serious.” Here, the review of the video demonstrates the misconduct was a slap.
The video does not support the contention of cousin that Mr. Nicholas “punched”
client. Nor does the video support there was a missed attempt to use a fist or hand
to directly inflict a damaging blow to client. None of this excuses the conduct, but
furthers the analysis of which sanction is appropriate.

Half of the stated criticism of Mr. Nicholas in the objection to the Agreement
by client is that he should have been prosecuted for a felony. It appears from the
objection, client has raised those concerns in the criminal proceeding. He has victim
rights that apply to him in that prosecution. This judge has no jurisdiction to issue
criminal sanctions. However, the stated protestation demonstrates the effect upon
client by the misconduct of Mr. Nicholas. While there appears to be little physical
injury, the slap was insulting and not excusable. Client argues for a one year
suspension if Mr. Nicholas is convicted of a misdemeanor and “indefinitely” if
convicted of a felony.

The demand by client demonstrates that lawyers hold a unique position in the
law. Their actions and inactions impact the public’s view, not only of the profession,
but of justice, the need for law or even an orderly society. In that perspective, the
misconduct of an attorney can damage not only the relationship with the client, but

injure the profession and the public’s perception of the profession.



The Arizona Supreme Court has stated attorney discipline is regulatory and
“is not intended to punish the offending attorney.” Notwithstanding, there remains
the potential that imposed sanctions may, to the disciplined attorney, have that
incidental effect. See In re Swartz, 141 Ariz. 266, 686 P.2d 1236 (1984).

There is wisdom in that viewpoint. By example, the criticism by client is there
should be a suspension for one year if convicted of a misdemeanor, and indefinite
suspension if convicted of a felony. Such argument logically embraces a potentially
unintended consequence that if Mr. Nicholas is not convicted, lesser or no sanction
should be imposed. Such argument ignores that attorney discipline is unique or sui
generis. See Rule 48(a). There are differing burdens of proof, different rules and
different purposes differentiating attorney regulation from criminal law or civil law.
The comments from client and cousin are recognized and considered. They carry a
balancing weight for consideration.

DISCUSSION

“Although a lawyer is personally answerable to the entire criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of
those characteristics relevant to law practice. Offenses involving violence,
dishonesty, or breach of trust or serious interference with the administration of
justice are in that category."” [Standards, 5.12.] See also E.R. 8.4 Comment as

amended effective Dec. 1, 2001 and Comment [2] effective Dec. 1, 2003.



The misconduct of Mr. Nicholas was entirely relevant to his practicing law.
His action was done in spite of and in the presence of law enforcement officers
within the jail. They knew he was the lawyer for the defendant-client. Viewing the
video of Mr. Nicholas slapping a client whose hands were bound can bring a ready
and reasonable criticism that such action was cowardly. That the slap was a breach
of the most fundamental trust relationship between client and attorney is
unassailable.

In The Republic, Plato held up ethics as essential to society. As Plato put it,
“the community suffers nothing very terrible if its cobblers are bad and become
degenerate and pretentious; but if the Guardians of the laws and state, who alone
have the opportunity to bring it good government and prosperity become a mere
shame, then clearly it is completely ruined.”? It is an important recognition of the
seriousness of the facts that the parties stipulate there was actual harm to the legal
system and to the profession.

At the heart of the purpose of a lawyer practicing criminal law, whether an
attorney be for the State or the defense, is to facilitate the resolution of conflicting
positions without recourse to violence. Law is the alternative to violence. Engaging

in violent conduct towards a client who cannot defend or even avoid the assault is

2 Plato, The Republic, trans. Desmond Lee (Lone: Penguin, 1987), pp. 127.
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antithetical to the privilege of practicing law, and such conduct generally warrants
suspension from the practice of law.

“Our government...teaches the whole people by its example. If the
government becomes the lawbreaker, it breeds contempt for law; it invites every
man to become a law unto himself; it invites anarchy.” ~Louis Brandeis. To the
credit of Mr. Nicholas, that has been recognized, admitted, and his conduct regretted
by him from the beginning.

It is critical in any administrative proceeding to sift away from criticism that
which is true and focus on the facts. In Section 11, the purpose of the Standards are
stated. They “are not intended to create grounds for determining culpability
independent of the...Rules.” Whether civil litigation is filed against Mr. Nicholas
or criminal sanctions issued is not a factor as this court has no jurisdiction to resolve
those issues. They are left respectively for civil court and criminal court. A hearing
was held to measure the parties and their Agreement. The hearing clarified that the
State Bar methodically and comprehensively analyzed and debated its resolution. It
also granted an opportunity for the court to measure Mr. Nicholas.

Being committed to justice in this proceeding does not mean turning a deaf
ear to the reality of the applicable mitigation. Based upon the hearing, it is apparent
Mr. Nicholas is both regretful and remorseful for his misconduct. Regret is too often

an underappreciated word and action. While regret is not a mitigating factor, it

11



remains important and telling as remorse has no foundation without it. The remorse
of Mr. Nicholas has been consistent throughout the proceedings and is a noteworthy
factor for the State Bar.

Mr. Nicholas has a complete absence of any disciplinary history despite his
substantial experience in the practice of law for over twenty years. He has fully and
freely cooperated with the State Bar and had a cooperative attitude. The Star Bar
agrees “there has been no lack of cooperation” from Mr. Nicholas. This is likely
because of the otherwise well-established character of Mr. Nicholas. His reputation
Is recognized and proven by the multiple individuals who wrote character reference
letters on his behalf.

Mitigation and aggravation are analyzed in determining sanctions. Standard
9.1. But both are also utilized in the important analysis of predictive behaviors.
Aggravating factors create a historical credibility gap. The aggravating factors and
objections from client and cousin have also been appropriately analyzed.

Mitigation aids in determining whether ethical misconduct is driven by an
absence in character or a lapse in judgment. When an offered mitigation, as in this
proceeding, represents a lengthy, consistent behavior measured by vyears, the
mitigation becomes increasingly weightier with each passing year.

Mitigation formed over years, demonstrates a higher probability of accepting

responsibility with a present ability to bring a steady application of diligence to the

12



resolution of the misconduct. Mitigation, as with aggravation, holds a component
of calculating probabilities of self-control; from the neck up. The lengthy mitigating
history of Mr. Nicholas does not excuse his conduct. However, the mitigation of
Mr. Nicholas significantly outweighs the aggravation.

Plato would likely observe Mr. Nicholas suffered from a grave lack of the
Greek term, enkrateia. Or the lack of strength not to indulge, not to act on impulse.
The multi-year historical mitigation of Mr. Nicholas is over twenty years in the
making and strongly suggests a demonstrable resource is existent within him to bring
such a lack of enkrateia under control. The issue becomes how to protect the public
in the interim and what steps are needed to identify and resolve such weakness.

The Standards are designed for “flexibility and creativity in assigning
sanctions.” [Standards, Section 111, A. Purpose, 1.3.] The Agreement requires Mr.
Nicholas to complete two years of probation. He must undergo a full assessment.
He must participate in the State Bar Member Assistance Program to address Anger
Management, including monthly individual and/or counseling for one year unless
the treatment provider recommends a lengthier term. He must complete nine
additional hours of continuing legal education in dealing with difficult clients and
professionalism.

The presumptive sanction is suspension. However, the substantive mitigation

offered by the consistent professional life of Mr. Nicholas mitigate his sanction to

13



reprimand with creative, thoughtful and critical terms of probation. Reprimand is
not a token sanction. It is a public censure with remains permanently on his record.
The proposed and lengthy two years of probation include weighty requirements.

The PDJ finds the proposed sanctions of reprimand and probation meets the
overall objectives of attorney discipline. The Agreement is therefore accepted;
accordingly:

IT IS ORDERED incorporating the Agreement and any supporting
documents by this reference. The agreed upon sanctions are: reprimand, two (2)
years of probation under the stated terms and the payment of costs and expenses of
the disciplinary proceeding totaling $1,200.00 to be paid within thirty (30) days from
this date. There are no costs incurred by the Office of the Presiding Disciplinary
Judge.

IT IS FURTHER ORDERED the Agreement is accepted. Costs as

submitted are approved for $1,200.00. A final judgment and order is signed this

date.
DATED this April 4, 2017.
Willtam J. ONeil
William J. O’Neil, Presiding Disciplinary Judge
Il
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COPY of the foregoing e-mailed/mailed
on April 4, 2017, to:

Matthew E. McGregor

Staff Bar Counsel

State Bar of Arizona

4201 N 24™ Street, Suite 100
Phoenix, Arizona 85016-6266
Email: LRO@staff.azbar.org

James J. Belanger

J. Belanger Law PLC

P. O. Box 447

Tempe, AZ 85280

Email: jjo@jbelangerlaw.com
Respondent’s Counsel

by: AMcQueen
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Matthew E. McGregor, Bar No. 021221
Staff Bar Counsel

State Bar of Arizona

4201 N, 24" Street, Suite 100
Phoenix, Arizona 85016-6266
Telephone 602-340-7252

Email: LRO@staff.azbar.org

James J. Belanger, Bar No. 011393
J. Belanger Law PLC

P.O. Box 447

Tempe, Arizona 85280

Telephone 602-888-6072

Email: jjb@jbelangerlaw.com
Respondent's Counsel

BEFORE THE PRESIDING DISCIPLINARY
JUDGE

IN THE MATTER OF A MEMBER OF PD1 2017
THE STATE BAR OF ARIZONA,
State Bar File Nos. 16-0804
KENT M. NICHOLAS

Bar No. 015220 AGREEMENT FOR DISCIPLINE BY
CONSENT

Respondent,

The State Bar of Arizona, through undersigned Bar Counsel, and Respondent,
Kent M. Nicholas, who is represented in this matter by counsel, James J. Belanger,
hereby submit their Agreement for Discipline by Consent, pursuant to Rule 57(a), Ariz.
R. Sup. Ct. A probable cause order was entered on September 29, 2016, but no
formal complaint has been filed in this matter.

Respondent voluntarily waives the right to an adjudicatory hearing, unless
otherwise ordered, and waives all motions, defenses, objections or requests which
have been made or raised, or could be asserted thereafter, if the conditional admission

and proposed form of discipline is approved,



Pursuant to Rule 53(b) (3), Ariz. R, Su;ﬁ. Ct., notice of this agreement was
provided to the complainant(s) by letter on January 24, 2017. Complainant(s) have
been notified of the opportunity to file a written objection to the agreement with the
State Bar within five (5) business days of bar counsel’s notice. Copies of
Complainants’ objections, if any, have been or will be provided to the presiding
disciplinary judge.

Respondent conditionally admits that his conduct, as set forth below, violated
the foliowing: Rule 41(g), Ariz. R. Sup. Ct.; and Rule 42, Ariz. R. Sup. _Ct.,‘speciﬁcafiy,
ER 8.4(b), and ER 8.4(d). Upon acceptance of this agreement, Respondent agrees to
acf_:ept imposition of the following discipline: Re_primand with Two Years of Probation.
‘Respondent also agrees to pay. the costs and expenses of the disciplinafy proceeding,
within 30 days from the date of this ordér, aﬁd if costs are not'paid wit_h.in. the..jo _
days, interest will begin to accrue- at the legal rate.! The S_t_até sér’s S‘catément of
Costs and Expenses .is attached heréto as Exhibit A. | |

| FACTS
GENERAL ALLEGATIONS

1. Respondent was licensed to bracticé an.r.in Ar?zona on Octobé-r; 23,
1993. |

COUNT ONE (File No. 16-0804/ Mirochnick, More, and Marshall)

2. On November 16, 2015, Respondent filed a Motion for Substitution of

Counsel to represent Michael More (“Defendant,” hereinafter) in three separate

i Respondent understands that the costs and expehse_s of the disciplinary proceeding include
the costs and expenses of the State Bar of Arizona, the Disciplinary Clerk, the Probabie Cause -
Committee, the Presiding Disciplinary Judge and the Supreme Court of Arizona. :
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pending felony matters, each of which arose out of and were actiVely pending in
Maricopa County Superior Court,

3. The Court granted Respondent’s Motion for Substitution on the same
date of November 16, 2015.

4, Respondent represented Defendant in the following matters: CR2015~”
115327-001, a pre-trial felony matter in which Defendant was charged wi‘th Forgery, -
a Class 4 'Feiony offense; CR2011-007890-001, a felony probation violation matter;
and CR2011-007887-001, a second felony probatioﬁ violation méttér.

5.  On January 25, 2016, Defendant signed, and the Court accepted of
| record, a pEea'agr'eement in CR2015-115327-001 in which Defendant pled guilty to

'Forgery, a Class 4 Felony, and admitted that he had One Historical Prior Felony
| .Convnctlon as part of that gunty plea. - |

- 6. The written plea agreement that Defendant s;gned was s:lent on fhe lssuel
of whether the mandatory term of incarceration in the_Arizbna Department of
VCoé're_c;cidns for the Forgery chargé would run consecutive to or _concurr'_ent-.w.ith ahy .
'prsson tlme imposed in the two probat;on violation matters. | | S

7. On February 25, 2016, at the first scheduied Sentencing Hearmg, the. :
Court inquired of both the State and the Defendant :f the Court was required to impose
consecutive sentences due to Defendant’s probation status. The Court continued
 Sentencing to March 25, 2016, so that the parties could address this issue.

o 8.  On March 2, 2016, Defendant filed a pro se Motion to Change Counsel.
Among other. allegations, Defendant claimed that_ Resp.)ondent. was racist,'_ not

“responding to phone calls, and guaranteed that his se_ntente could not be more than

5 years for all three cases. Réspondent did not see the piroI se Motion_‘toCh'a.nQe '_ .
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Coo-nsel bet’o-re March 3, 2016, 'a.nd does not agree that the al[eéations in the Motion
to Change Counsel are true or accurate.

| 9, On March 3, 2016, Respondent went to the Durango Jail in Phoenix,
‘Arizona, to visit Defendant, who was housed there while incaroerated,z.for the purpose
~of expla.ining the best process to receive a concurrent sentence rather than. a
consecutive sentence, and the likelihood of obtaining a concurrent sentence_.

' _10‘. Defendant was escorted by a Maricopa County Shetnﬁ’s Deputy to the
'visitétion area where Re.spondent wes already waiting, seated at one of the tables in
‘_the-' visitation area, Defendant had his hands cuffed together and located belo:w‘ the
| .'ta‘_ble' W:hlere he was seated.. |
11 There was' a short verbal confrontation between Respondent and
' '.D.efend.ent._ : g - | |

a 1_2. ) As Respondent stood up from the table, Respondent had his brief c'ase in-

e _his ieft hand and what appears to be a pad of paper on top of a stack of paper in n his

'nght hand Respondent asserts the stack of paper was an unbound 33 page law |

'_'.reviewr artiole .c_onc'erning consecutive and concurrent -sentenoing in his right hand.
s ‘Resoon'dent .piaced the briefcase on the table. | | o
y 13. As depicted in the video, Respondent struck Defendant with the papers
in his right hand. :
14.  Respondent then backed away, turned, and walked away from the table,
15 on March .7, 2016, Respondent filed a M'otfon to Withdraw ..from -

_"‘feprese:nting Defendant in all three pending matters.

oA copy of the video of the incident between Respondent and Defendant as recorded by the
' -_Mancopa County Jatls is attached as Exhlblt B : >
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16. On March'11, 2016, the Court granted Respondent’s Motion to Withdraw

and new defense counsel was appointed.

'CONDITIONAL ADMISSIONS

Elies'oondent’s admissions are being tendered in this mat‘ter in exchange for the |

.fo'rm of discipline’ stated below and are submitted freely'and v.ol.unt.arily and not as a

re.suit of coercion or ihti.midation and are notintended for use in'any other proceeding
- except as soeciﬁt:at!y_a'llo_wed_by Role 48(k)., Rules of the Supreme Court of Arizona.

Respondent co-ndit-ionalfy admits that .his conduct violated Rule 41(g) Ariz. R,

I Sup Ct and Ru!e 42, Ariz. R. Sup Ct specrﬁcalfy ER8 4(b), and ER84(d)

CON{)ITIONAL DISMISSALS
: There are no addlt;onai aliegatlons or counts that the State Bar has cond:tionaiiy
- . agreed to dlsmtss | ‘ . |
| e | "IRESTITUTION
Re.stztutton is not an |ssue in thIS matter |
| SANCTION
? "lll?‘.e.sp(.)ndent and.the State 'Bar_ of Arizona agree that based on the.'f.acts'and -
. circumstances_ of this matter, .ae set forth above, the following sanctions are
' appropriate: R.epriimland with Two Years of Probation.
If Respondent violates any of the terms of this agreement, further discipline .
i proceedmgs may be brought |
LEGAL GROUNDS IN SUPPORT OF SANCTION
In determmmg an appropriate sanction, the par‘tles consuited the Armerican Bar
_.fAssocratlon s Standards for Imposmg Lawyer Sanctrons (Standards) pursuant to Rule
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57(a) (2} (E). The-standardé are designed to promo.t_.e .'consis-téncy in the imp'osi.tion.'
of sanctions by identifying reiev.a-nt factors th-ét courts should consider and then
applying those factors to situations where lawyers have engaged in various types of |
misconduct., Standards 1.3, C_om_mentary. The Standards provide guidance with
respect to an appropriate éanc_-tion in this ma’cter.. Inre Peasley,' 2.08 Ariz. 27, 33, 35,
90 P..3d..764, 770 (2004); In re Rivkind, 162 Ariz. 154, 157, 791 P.2d 1037, 1040
"‘(1990) | | | -

o In determlmng én aphrbpmate sanctlon cons;deratton is given to the duty'
_.vroiated the Iawyers mental state, the actual -or potentxal injury caused by the
mssconduc’c and the ex1stence of aggravatlng and mitigating fact_ors. Peasle_y, 208
' Ariz. at 35,90 P.3d at 772; Standard 3.0. =

| The pames agree that the followmg Standards are the approprlate Standards
| :. g:ven the facts and czrcumstances of’ thls matter: - |
1 Rule 42 AI’IZ R Sup C’c ER 8. 4(b), and ER 8.4(d).

' Standard 5 12 -

‘-_-Suspenswn is generally appropraate when a- Iawyer knowingly- engages in -
" criminal conduct which does not contain the elements listed in Standard 5. 11
"~ and that seriously adversely reflects on the lawyer’s fatness to practlce

- 2. Rule 41(g), Ariz. R. Sup. Ct_.

Standard 7.2

Suspensioh is "géherally appropriate when a tawyer knowingly engages in

. conduct that is a violation of a duty owed as a professional, and causes injury .
or poten‘cial mjury to a cltent the pubhc, or the Eegai system 3
The.duty _v:olated. |

. As des‘ck’ib@d' above, 'Respon.dent’s'_conduct violated his duty to his client, "t'he‘_

" profession, and the legal system. -



_ The iaWyer’s mental state:
For purposes of this agreement fhe parties'agree ‘tha't'Res;aondent knowingly
struck his client and that his conduct was in violation of the Rules of Professional
Con_duct.
The ex_tent of the actual or potential -inj.ury:
For ourposés of this agreement.,' the -par-t.i.es agree Ehat there was potential harm
1o Resoondent’s c_i‘éent, but actual harfn to'th_e legal systefn and to the profession.
Aggravating"and mi"t:i'gating.ciroUmstances: o |
- 5 The:p'resumpt’ive sanction in this matter is's.uspension, The parties conditionally
agree'-t‘hat.'the foiiowing aggrava.ting and.mitfgating factors shoufd be.considered.
j In aggravatlon | | ; |
_ | '_Standard 9. 22(h) vuinerabillty of ViCtIm [Defendant’s hands were cuffed L
.together] . |
Standard 9 22(!) substantlai experience |n the practice of law [over 20 years]
o '. Standard 9. 22(k) lliegai conduct [Respondents conduct amounts to a criminal '
_l assault] | | |
' _.In mltigati'on‘:'.
. Standard 9. 32(a) absence of prior disc:phnary record [Respondent has no
| hsstory]
Sfandard 9. 32(b) absence of a dzshonest or selﬁsh motive [Respondent had no .
Hmot:ve to gatn anythlng from this lnc:dent] |
-.:-__St"andard 9. 32(e) cooperatfve attitude {Respondent has been cooperatwe in .-

provsdmg mutttpie-responses to the State_ Bar] .-



Standard 9.'32(9).:character .or repotetionl {.Respondent seb.mitted rnulti_ple '
character reference letters on his ow.n' 'beha"lf] |
Standard 9'.32(k) imposition of other penalties [Respondent is being crimin'a-ily
prosecuted for this E.ncident as well for a C_Iess 3 Misdemeanor Assault that
'- rennains pending]. - | | o |
Standard' 9.32(1) remorse [In. his n'wul'tipie' responses to the State Bar,
¥ Respondent has- expressed remorse for his conduct]
: Dlscuss:on-

'The partles have condttaonally agreed that upon appizcatlon of the aggravattng

3 3 : 'and mrtigat:ng factors to the facts of thlS case the presumptsve sanction shou!d be ..

_'_.'mltigated to Repnmend W|th Two Years of Probatlon
The part:es have cond{tronaliy agreed that a Iesser sanct:on would be-

i "_"appropnate under the facts and c:rcumstances of thls matter Th|s agreement was

"-:"-"_-"based on the foliow:ng

Based on the Video ev:dence, Respondent struck hES cllent wrth what appears

REtS .;to be some papers after there was a heated Verbal exchange from the Defendant to

. the Respondent A review of the vrdeo also shows Defendant s face to sl:ghtly move

srde to side. Although Defendant has clalmed a myriad of phystcal and other injuries
ansm_g from the mc:dent there is no ev1dence to support those claims of mJur:es. In

) ‘fact medlcai personne! at the ja;E examlned Defendant and law enforcement officers
| a[so observed Defendant dursng thelr mvestrgatron No anury was noted by anyone

Respondent does not have any hastory of anyer desc:phne and has expressed '

“remorse for- hss conduct There certamiy is no h:story, documented or reported

| '.':_:otherWIse of ‘which the State Bar is aware,_of srmllar conduct on the part of



Respondent. Respondent will have to answer to the cnmmal Justlce system for hts'
conduct, and Defendant has made it clear that he will be suing Respondent cxval!y as
~ well. Although the State Bar has disagreed with the characterizations of the conduct
made loy Respondent, there has been no lack of cooperation from the Respondent in
pro_viding responses or infor-mation. |
The parttes are well aware that this was an act that involved a client. The

pa_rti_es_ also recognize that, in Respondent’s .line of work, dealing with diﬁ‘icult,
contentious, and even sometimes aggressive persons, is going to be a repetEtEve_
occurrence. However, in cons:deratlon of the nature of the tnudent itself as captured
'on video, and given the amount of mltlgatlng :nformat;on and factors that come into. '

‘ rplay, the parties beheve the presumpt:ve sanction is approprsately m;tzgated down-to |
: the proposed sanctton - _ | |
| Based on the -.Standards 'a.nd in Iigh‘t‘offthe facts‘and circumstances of this
:_':_'I:matter, the part:es cond;tlonally agree that the sanctxon set forth above is w;thm the -
| ."'range of appropr:ate sanctlon and wsEi serve the purposes of iawyer drsupinne
| ” | CONCLUSION
: The object of fawyer d:scap!me is not to punxsh the anyer but to protect ‘the
: p_ub__lic, the profession and the :administration of justice. -Peas!ey, supra at § 64, 90
P3d ._at 778 Recognizing that determination of the'appropriate sanction is the

-"'_.'.prer_c')gative- of the Presiding Disciplinary Judge the State Bar and Respondent believe

_: ”-’"that the objectlves ofdnscnpime WEEE be met by the tmpOSItFO!’l of the proposed sanction -

L .of Reprlmand Wlth Two Years of Probatson and the- smpos;tion of costs and expenses.

E . "A proposed form order is attached hereto as Exhsbtt C



DATED this REH day of January 2017:'

Vs
e

Matthew E McGregor &7
Staff BQF Counsel

This agreement, with conditional admissions, is submitted freely and
voluntarily and not under coercion or intimidation. [I acknowledge my duty
under the Rules of the Supreme Court with respect to discipline and
reinstatement. I understand these duties may include notification of clients,
return of property and other rules pertaining to suspension.]

" DATED this 2.5 day of January, 2017

/'s// 7/ m///

' - Kent M Nicholas
'%' L Respondent ‘

_ DATED thts f ‘“*’ 'day ofJanuary, 2017

James J. Beiangegr
Counsel for Respond

Approved as to form and content _ : \

W%WW

Maret Vessella
Chtef Bar Counsel

16-4636 ~ -




Original filed with the Disciplinary Clerk of
the Office of the Presiding Disciplinary Judge
of the Supreme Court of Arizona
this 4 *lay of January, 2017,

Copy of the foregoing emailed
this _2{sf*day of January, 2017, to:

The Honorable William 1. O'Neil
Presiding Disciplinary Judge

Supreme Court of Arizona

1501 West Washington Street, Suite 102
Phoenix, Arizona 85007

E-mail: officepdj@courts.az.gov

Copy of the foregoing mailed/emailed
this (1" day of January, 2017, to:

James J. Belanger

J. Belanger Law PLC

P.O. Box 447

Tempe, Arizona 85280
Telephone 602-888-6072
Email: jjb@jbelangertaw.com
Respondent's Counsel

Copy of the foregoing hand-delivered
this Q¥+~ day of January, 2017, to:

Lawyer Regulation Records Manager
State Bar of Arizona

4201 N. 24" Street, Suite 100
Phoenix, Arizona 85016-6266

//@/%w/
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' Stai'emen"t of Costs and Expenses

‘In the Matter of a Member of the State Bar of Arizona,
Kent M. Nicholas, Bar No. 015220, Respondent

 File No. 16-0804

'Admlmstratlve Expenses

| - The Supreme Court of Artzona has adopted a schedule of admm:stratnve

expenses to be assessed in lawyer discipline. If the number of charges/complainants
" exceeds five, the assessment for the general administrative expenses shall increase
by 20% for each additional charge/compiamant where a vuolatnoa is ‘admitted or

proven

: Factors cons;dered in the admanlstrat:ve expense are time expended by staff bar""'
- .counsei, paralegal, secretaries, typists, file clerks and messenger; and normal postage -

e charges telephone costs, office supplies and all similar factors generally attributed to -

. office overhead.: As a matter of course, administrative costs will increase based on the

Iength of tlme it takes a matter to proceed through the. adjudicatlon process

S General Administrative Expenses

~ for above«-numbered proceedmgs RN SRR $1 200 00 :

Additional costs mcurred by the State Bar of Arizona in the processmg of th:s e .
'_ dtsczpl;nary matter anc! not mcluded m admmlstrattve expenses are itemized beiow S

o Staff Investhator/ Mlscellaneous Charqes L

o Totai for staff mvestlgator charges S ETE B KRR $ OOO

TOTAL COSTS AND EXPENSES _INCURRED' ) _ $1,200.00 .
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~ EXHIBITC



BEFORE THE PRESIDING D_ISCIPLINARY

JUDGE
| IN THE MATTER OF A MEMBER OF | PD12017
THE STATE BAR OF ARIZONA, | |
;KENT M.NICHOLAS, FINAL JUDGMENT AND ORDER

‘Bar No. 015220, S
o | [State Bar No. 16-0804] .
“Respondent. SR o

- The undersigned PresEdEng Discip!inary Judge of the Suprerne Court of Atiiona,: N

B hav;ng re\newed the Agreement for D:sc;phne by Consent Fled on | e

o _"pursuant to Ruie 57(a), Anz R Sup Ct hereby accepts the partles proposed o

o ".agreement Accordmgfy

IT IS HEREBY ORDERED that Respondent Kent M Nlcho!as is. hereby

' '_Repnmanded for hIS conduct in wolat;on of the Anzona Rules of Professaonal Conduct '

' "ras outhned in the consent documents effective 30 days from the date of thlS order or' B

IT IS FURTHER ORDERED that Respondent snail be p!aced on Probahon for

a per:od of two vears.

IT IS FURTHER ORDERED that Respondent shaH partlupate in the State Bar

4'.Member Ass&stance Prograrn to. address the lssue of Anger Management lnciudnng |

'_-'monthly mdav;duai and/or group counsehng |n that area for the penod of one year, "

"""f_'-:unless the treatment prowder recommends an - addttsonai treatment period -

| -L-':Respondent shaii contact the State Bar Compltance Monltor at (602) 340 7258 wrthm_f".

:'1(} days from the date of serwce of thlS Order/Agreement to schedu!e an assessment



: '“.{‘he..(:on’}pli-a_nce Monitor shall deve‘lop .ter.ms and 'condft‘ions Of'p.e.rti.ci-petion.. i.f_ the
| resu!ts ot the assessment so indicate and the.terms, including re,portihgre.doire.nqtents,_
~ shall be incorporated herein. Res.pondent will be responsible.'fo.'r ‘eny'rcosts essooiated
with partimpataon wrth comphance _ |
IT IS FURTHER ORDERED that Respondent shaii compiete an add:t;onai (1 e.,
| in addrtion to the year!y mandated fifteen hours of CLE) nine {9) hours of Continusng
Lega! Educ:ation in the areas of deailng wnth difficult clients and professmnahsrn

IT IS FURTHER ORDERED that Respondent shafi be subject to any add;tsonal

o terms lmposed by the PreSIdlng Dzsc1p!mary 3udge as a result of remstatement >

: hearmgs held

NON*COMPLIANCE LANGUAGE

In the event that Respondent fails to comply wuth any of the foregorng probatlon

'terms, and informatton thereof is recelved by the State Bar of Artzona, Bar Counsei e

o j-’-if;shail ﬂle a notrce of noncompt:ance WIth the Presu:Emg Dnsmphnary Judge pursuant to:‘ QR

_'RuEe 60(3)(5), Anz R. Sup ct. The Preszdmg Discsplfnary Judge may conduct a '.j

: .:.'f hearing W|thm 30 days to determme whether a term of probatson has been breached o

"“_‘and lf so, to recommend an appropnate sanction. If there is an allegatson that' S

_ : Respondent fasied to compiy wsth any of the foregoing terms the burden of promc shail
.-be' on the State Bar of Arizona to prove noncompliance by a preponder_ance of the

) evzdence

IT IS FURTHER ORDEREQ that Respondent pay the costs and expenses of'_'j'-z'-

| "the State Bar of Arrzona in the amount of $ S Withlﬂ 30 days from the' RS

S date of service of this Order



- ITIS 'FL'I_R'T'HER ORDERED that Respondent shall pay the costs and éx_penses '

;incur.réd'by the disciplinary clerk and/or Presiding -DiSprEéna-ry Judge’s O.fﬁce in

- connection _wit'h these d'isc-iplinajry proceedingsi in the amount of
within 30 days _from .the date of service of this Order.

'DATED this _day -of’ianuary, 2017 -

William J. O'Neil, Presiding Disciplinary Judge

‘Original filed with the Disciplinary Clerk of
- the Office of the Presiding Disciplinary. Judge ‘
+of the Supreme Court of Arizona :
3 thls day of January, 2017

L o g Copxes of the foregomg manled/ema!ied
e wthgs B day of January, 2017 to:

: "James J Be!anger

3. Belanger Law PLC
S P.O.Box 447 0
.. Tempe, Arizona 85280

" Telephone 602-888-6072-
“Emaik: Jjb@Jbeiangerlaw com
;Respondent's Counsei

Copy of the’ foregomg ema:]ed/hand deE;vered
thls e day of January, 2017 to: :

" Matthew E. McGr‘egor___‘ -

- Bar Counsel.- Intake
. "State Bar of Arizona

©.4201-N..24% Street, Suite 100

L . “Phoenix, Arizona 85016-6266
D :Emaif:, lLRO_@staff.'az.igar;o;—q "




Copy of the foregoing .hand-deiivéred
this day of January, 2017 to:

Lawyer Regulation Records Manager
State Bar of Arizona - .. -
.-4201 N. 24% Street, Suite 100 -
Phoenix, Arizona 85016-6266 = -

by:
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