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BEFORE THE PRESIDING DISCIPLINARY JUDGE 

 

IN THE MATTER OF A MEMBER OF  

THE STATE BAR OF ARIZONA, 

 

BARRY S. WAGNER, 

  Bar No. 022745, 
 

Respondent.  

 PDJ-2017-9038 

 

FINAL JUDGMENT AND 

ORDER 

 

[State Bar No.  15-3310] 

 

FILED APRIL 14, 2017 

 

 

The Presiding Disciplinary Judge having reviewed the Agreement for Discipline by 

Consent filed on March 22, 2017, under Rule 57(a), Ariz. R. Sup. Ct., accepted the parties’ 

proposed agreement.  

Accordingly:  

 IT IS ORDERED Respondent, BARRY S. WAGNER, Bar No. 022745 is 

reprimanded for his conduct in violation of the Arizona Rules of Professional Conduct, as 

outlined in the consent documents effective the date of this order. 

 IT IS FURTHER ORDERED Mr. Wagner shall be placed on probation for a period 

of two (2) years.  The period of probation shall commence upon entry of this final judgment 

and order and will conclude two (2) years from that date.   

 IT IS FURTHER ORDERED as a term of probation, Mr. Wagner shall attend a 

half-day Trust Account Ethics Enhancement Program (TAEEP).  Mr. Wagner shall contact 
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the State Bar Compliance Monitor at (602) 340-7258 within ten (10) days from the date of 

this order to schedule attendance at the next available class.  Mr. Wagner shall be 

responsible for the cost of attending the program. 

 IT IS FURTHER ORDERED as a term of probation, Mr. Wagner shall contact the 

State Bar Compliance Monitor at (602) 340-7258 within ten (10) days from the date of 

entry of this order.  Mr. Wagner shall submit to a LOMAP examination of his office 

procedures.  Mr. Wagner shall sign terms and conditions of participation, including 

reporting requirements, which shall be incorporated herein.  The probation period will 

commence at the time of entry of the final judgment and order and will conclude two (2) 

years from that date.  Mr. Wagner shall be responsible for any costs associated with 

LOMAP. 

NON-COMPLIANCE LANGUAGE 

 In the event that Respondent fails to comply with any of the foregoing probation 

terms, and information thereof, is received by the State Bar of Arizona, Bar Counsel shall 

file a notice of noncompliance with the Presiding Disciplinary Judge, pursuant to Rule 

60(a)(5), Ariz. R. Sup. Ct.  The Presiding Disciplinary Judge may conduct a hearing within 

30 days to determine whether a term of probation has been breached and, if so, to 

recommend an appropriate sanction.  If there is an allegation that Respondent failed to 

comply with any of the foregoing terms, the burden of proof shall be on the State Bar of 

Arizona to prove noncompliance by a preponderance of the evidence. 



3 

 IT IS FURTHER ORDERED that Mr. Wagner pay the costs and expenses of the 

State Bar of Arizona in the amount of $1,200.00, within thirty (30) days from the date of 

this order.  There are no costs or expenses incurred by the Disciplinary Clerk and/or 

Presiding Disciplinary Judge’s Office in connection with these disciplinary proceedings. 

  DATED this 14th day of April, 2017. 

________William J. O’Neil________________ 

William J. O’Neil, Presiding Disciplinary Judge 

 

 

 

Copies of the foregoing mailed/emailed  

this 14th day of  April, 2017, to: 

 

Nicole S. Kaseta 

State Bar of Arizona 

4201 N 24th Street, Suite 100 

Phoenix, Arizona 85016-6266 

Email: LRO@staff.azbar.org 

 

J. Scott Rhodes 

Jennings Strouss & Salmon, PLC 

One E. Washington Street, Ste 1900  

Phoenix, AZ  85004-2554 

Email: srhodes@jsslaw.com   

Respondent's Counsel   

 

by: AMcQueen 

mailto:LRO@staff.azbar.org
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BEFORE THE PRESIDING DISCIPLINARY JUDGE 

 

IN THE MATTER OF A MEMBER  

OF THE STATE BAR OF ARIZONA, 

 

BARRY S. WAGNER, 

  Bar No. 022745 

 

 Respondent.  

 PDJ-2017-9038 

 

DECISION AND ORDER 

ACCEPTING DISCIPLINE 

BY CONSENT 

 

[State Bar File No. 15-3310] 

 

FILED APRIL 14, 2017 

 

This direct Agreement for Discipline by Consent was filed by the parties on 

March 22, 2017 pursuant to Rule 57(a), Ariz. R. Sup. Ct.  No probable cause has 

been found in this matter and no formal complaint has been filed.   

Rule 57 requires admissions be tendered solely “…in exchange for the stated 

form of discipline….” Under that rule, the right to an adjudicatory hearing is waived 

only if the “…conditional admission and proposed form of discipline is 

approved….”  If the agreement is not accepted, those conditional admissions are 

automatically withdrawn and shall not be used against the parties in any subsequent 

proceeding. Mr. Wagner has voluntarily waives the right to an adjudicatory hearing, 

and waives all motions, defenses, objections or requests that could be asserted upon 

approval of the proposed form of discipline.  Notice of this Agreement and an 
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opportunity to object as required by Rule 53(b)(3), Ariz. R. Sup. Ct., was provided 

by letter to the complainant on March 6, 2017.  No objection shave been filed. 

The Agreement details a factual basis to support the conditional admissions.  

Mr. Wagner conditionally admits he violated Rule 42, ERs 1.15(a), (d), and (e) 

safekeeping property, and Rule 43(b)(1)(A), (B) and (C), 43(b)(2)(A), (B), (C) and 

(D).  The agreed upon sanctions include reprimand, two (2) years of probation with 

the State Bar’s Law Office Management Assistance Program (LOMAP), Trust 

Account Ethics Enhancement Program (TAEEP), and the payment of costs within 

thirty (30 days).  Restitution is not an issue. 

Mr. Wagner represented a client in a personal injury matter.  Thereafter, Mr. 

Wagner failed to adhere to the rules and guidelines that govern his handling of his 

client trust account and client settlement funds.  Specifically, Mr. Wagner over-

disbursed funds from his trust account and compensated for those disbursements by 

depositing personal funds into his trust account.  Upon receiving client settlement 

funds, Mr. Wagner failed to satisfy all of the medical liens and the lien holder 

ultimately forwarded the client balances to collections.  The client inquired about 

the status of the liens in 2015.  Mr. Wagner believed he had settled all of the liens 

however, two liens totaling $5,766.64 remained active.  Mr. Wagner estimated the 

amounts of disputed funds to be held on deposit in the trust account instead of 
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confirming the true amount disputed by third parties.  Mr. Wagoner’s over-

disbursement caused a conversion of other client funds in the amount of $975.80. 

Rule 58(k) provides sanctions shall be determined in accordance with the 

American Bar Association Standards for Imposing Lawyer Sanctions, 

(“Standards”).  The parties agree Standard 4.1, Failure to Preserve Client’s 

Property applies to the ethical rule violations of Mr. Wagner. Reprimand is the 

presumptive sanction when a lawyer is negligent in dealing with client property and 

causes injury or potential injury to a client. Here, the parties stipulate Mr. Wagner 

negligently violated his duty to clients resulting in actual injury to one client and 

potential injury to other clients.  Mr. Wagner negligently mishandled client property 

by failing to pay a client’s medical liens which caused the outstanding lien balances 

to be forwarded to collections. 

The parties further agree the following aggravating and mitigating factors are 

present in the record: 

Standard 9.22(c) pattern of misconduct and Standard 9.32(a) absence of prior 

disciplinary offenses, 9.32(b) absence of dishonest or selfish motive, and 9.32(e) full 

and free disclosure to the State Bar and cooperative attitude towards the proceedings.  

Upon consideration, the Presiding Disciplinary Judge finds the proposed sanctions 

of reprimand and probation meets the objectives of attorney discipline.  Now 

therefore,  
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IT IS ORDERED incorporating the Agreement and any supporting 

documents by this reference.  The agreed upon sanction are: reprimand, two (2) years 

of probation (LOMAP & TAEEP), and the payment of costs and expenses of the 

disciplinary proceeding totaling $1,200.00, to be paid within thirty (30) days from 

this date.  There are no costs incurred by the office of the presiding disciplinary 

judge.  

 IT IS FURTHER ORDERED the Agreement is accepted.  Costs as 

submitted are approved for $1,200.00.  A final judgment and order is signed this 

date.   

DATED this April 14, 2017. 

 

________William J. O’Neil________________ 

William J. O’Neil, Presiding Disciplinary Judge 
 

 
 
Copies of the foregoing mailed/emailed  
this 14th day of  April, 2017, to: 
 
Nicole S. Kaseta 
State Bar of Arizona 
4201 N 24th Street, Suite 100 
Phoenix, Arizona 85016-6266 
Email: LRO@staff.azbar.org 
 
J. Scott Rhodes 
Jennings Strouss & Salmon, PLC 
One E. Washington Street, Ste 1900  
Phoenix, AZ  85004-2554 
Email: srhodes@jsslaw.com    
Respondent's Counsel   
 
by: AMcQueen 
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