
 
 
 
 

BEFORE THE PRESIDING DISCIPLINARY JUDGE 
 

IN THE MATTER OF AMEMBER OF  
THE STATE BAR OF ARIZONA, 
 
WILLIAM A. NEBEKER, 
     Bar No. 004919 
 

Respondent.  

 PDJ 2018-9049 
 
FINAL JUDGMENT AND 
ORDER 
 
[State Bar No.  16-0828] 
 
FILED JUNE 28, 2018 

 
The Presiding Disciplinary Judge having reviewed the Agreement for Discipline 

by Consent filed on June 14, 2018, pursuant to Rule 57(a), Ariz. R. Sup. Ct., accepts 

the parties’ proposed agreement. Accordingly:    

 IT IS ORDERED Respondent, William A. Nebeker, is reprimanded 

effective the date of this order for his conduct in violation of the Arizona Rules of 

Professional Conduct, as outlined in the consent documents. 

 IT IS FURTHER ORDERED Mr. Nebeker shall be placed on probation for 

two (2) years.  The period of probation shall commence upon this date and conclude 

in two (2) years.   

 IT IS FURTHER ORDERED as a term of probation, Mr. Nebeker shall 

attend a half-day Trust Account Ethics Enhancement Program (TAEEP).  Mr. 

Nebeker shall contact the State Bar Compliance Monitor at (602) 340-7258, within 
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ten (10) days from this order to schedule attendance at the next class.  Mr. Nebeker 

shall be responsible for the cost of attending the program. 

IT IS FURTHER ORDERED as a term of probation, Mr. Nebeker shall 

contact the State Bar Compliance Monitor at (602) 340-7258, within ten (10) days 

from this date.  Mr. Nebeker shall submit to a LOMAP examination of his office 

procedures and shall sign terms and conditions of participation, including reporting 

requirements, which shall be incorporated herein.  The probation period shall and 

shall conclude two (2) years from that date. Mr. Nebeker shall be responsible for any 

costs associated with LOMAP. 

IT IS FURTHER ORDERED as a term of probation, Mr. Nebeker shall pay 

restitution to the clients/third parties, as set forth in Exhibit B to the Agreement for 

Discipline by Consent, within thirty (30) days from this date. However, if Mr. 

Nebeker cannot complete such restitution payments within thirty (30) days because 

of the inability to contact the affected client/third party or because the client/third 

party is unwilling to accept such payment until they complete their own 

investigation, Mr. Nebeker shall provide the State Bar monthly updates as part of his 

probation regarding the same.  The monthly updates shall explain why Mr. Nebeker 

has been unable to complete the restitution payments and what efforts he has made 

to contact the applicable client/third party and to make the applicable restitution 

payments.   
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NON-COMPLIANCE LANGUAGE 

 If Mr. Nebeker fails to comply with any of the foregoing probation terms, and 

information thereof, is received by the State Bar of Arizona, Bar Counsel shall file 

a notice of noncompliance with the Presiding Disciplinary Judge, pursuant to Rule 

60(a)(5), Ariz. R. Sup. Ct.  The Presiding Disciplinary Judge may conduct a hearing 

within thirty (30) days to determine whether a term of probation has been breached 

and, if so, to determine whether a sanction should be imposed. If there is an 

allegation that Respondent failed to comply with any of the foregoing terms, the 

burden of proof shall be on the State Bar of Arizona to prove noncompliance by a 

preponderance of the evidence. 

 IT IS FURTHER ORDERED Mr. Nebeker shall pay the costs and expenses 

of the State Bar of Arizona for $1,200.00, within thirty (30) days from this order.  

There are no costs or expenses incurred by the disciplinary clerk and/or Presiding 

Disciplinary Judge’s Office in these disciplinary proceedings. 

 DATED this 28th day of June, 2018. 

         William J. O’Neil                   
     William J. O’Neil, Presiding Disciplinary Judge  
 
 
Copies of the foregoing mailed/emailed  
this 28th day of June, 2018, to: 
 
Nicole S. Kaseta 
State Bar of Arizona 
4201 N 24th Street, Suite 100 
Phoenix, Arizona 85016-6266 
Email: LRO@staff.azbar.org 
 

J. Scott Rhodes 
Jennings Strouss & Salmon PLC 
One E Washington St Ste 1900  
Phoenix, AZ  85004-2554 
Email: srhodes@jsslaw.com    
Respondent's Counsel   

 
by:  AMcQueen 

mailto:LRO@staff.azbar.org
mailto:srhodes@jsslaw.com
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BEFORE THE PRESIDING DISCIPLINARY JUDGE 
 
IN THE MATTER OF A MEMBER  
OF THE STATE BAR OF ARIZONA, 
 

WILLIAM A. NEBEKER, 
Bar No. 004919 

 

 Respondent.  

 PDJ 2018-9049 
 

DECISION ACCEPTING 
DISCIPLINE BY CONSENT 
 

[State Bar No. 16-0828] 
 

FILED JUNE 28, 2018 
 

Under Rule 57(a), Ariz. R. S. Ct.,1 an Agreement for Discipline by Consent 

(“Agreement”), was filed June 14, 2018. A probable cause order was entered on June 

27, 2017, but no formal complaint has been filed. The State Bar of Arizona is 

represented by Staff Bar Counsel, Nicole Kaseta. Mr. Nebeker is represented by J. 

Scott Rhodes, Jennings Strouss & Salmon PLC.  

Rule 57 requires admissions be tendered solely “…in exchange for the stated 

form of discipline….” Under that rule, the right to an adjudicatory hearing is waived 

only if the “…conditional admission and proposed form of discipline is approved….”  

If the agreement is not accepted, those conditional admissions are automatically 

withdrawn and shall not be used against the parties in any subsequent proceeding. Mr. 

Nebeker has voluntarily waived the right to an adjudicatory hearing, and waived all 

                                           
1 Unless otherwise stated all rule references are to the Ariz. R. Sup. Ct. 
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motions, defenses, objections or requests that could be asserted upon approval of the 

proposed form of discipline.  The State Bar is the complainant and, therefore, no notice 

of this agreement is required under Rule 53(b)(3).  

The Agreement details a factual basis to support the conditional admissions.   It 

is incorporated by reference. Mr. Nebeker conditionally admits he violated Rule 42, 

ERs 5.3~Nonlawyer Assistants, 1.15(a), 1.15(d)~Safekeeping Property, and Trust 

Account Rule 43(a), 43(b)(1)(A)-(C), and 43(b)(2)(A)-(D). The misconduct is briefly 

summarized. 

Mr. Nebeker is a partner at the firm of Koeller, Nebeker, Carlson, & Haluck 

LLP(KNCH). One of his duties at KNCH included being the sole signatory on KNCH’s 

trust account for the Phoenix office2.  This case involves embezzlement from the trust 

account of that office by a long-time employee.  

On October 24, 2005, Dale Langley, the principal KNCH Director of 

Administration at its Irvine Office, traveled to Phoenix, interviewed and hired Carlos 

Cortez as the accountant for the Phoenix office. Mr. Cortez’s job duties involved 

maintaining the requisite trust account documents for the Phoenix office, including 

client and general ledgers, and depositing or disbursing checks to or from the Phoenix 

trust account at the direction of KNCH attorneys in Phoenix.  

                                           
2 KNCH has approximately 80 attorneys at the firm’s offices in California, Nevada, 
Florida, and Texas. The principal office is in Irvine, California.  
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Although Mr. Nebeker was the sole signatory on the Phoenix trust account, he 

believed that, Mr. Langley was supervising Cortez from the Irvine Office relating to 

his accounting duties, including management of the Phoenix trust account. He assumed 

Langley was performing monthly three-way reconciliations. 

When KNCH received a check for deposit into the Phoenix trust account, the 

responsible attorney would initially review the check and add the check to a case 

ledger. Then the responsible attorney would instruct Mr. Cortez on how to treat the 

check (i.e., place in trust account or apply to earned fees, or hold overnight in the 

KNCH’s safe until a billing number can be crated for the new matter.)  

Insufficient Funds 

In Count One, the State Bar of Arizona (SBA) received an insufficient funds 

notice on the KNCH client trust account3 on March 14, 2016 and requested an 

explanation from Nebeker. The insufficient funds notice demonstrated that a check 

from the firm trust account, for $378,000.00, attempted to pay against the firm’s trust 

account on March 7, 2016. The collectible balance in the trust account was 

$372,475.91, causing a temporary negative balance, resulting in the overdraft reported 

to the SBA.   

                                           
3 Unless otherwise stated, all KNCH references are to its Phoenix office. 
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Mr. Nebeker assigned to Cortez the task of assembling the information for the 

reply. Based on the information provided by Cortez he replied to the SBA’s trust 

account examiner (Examiner). The information he was provided was that the overdraft 

resulted from a disbursement error. Relying on Cortez he replied that KNCH wrote 

checks for $150,000.00 and $378,000.00 on February 26, 20164. He stated that 

although the checks were drafted on that day, they were not anticipated to be released 

until the following month. Mr. Nebeker explained that postdating was done because 

he is the only signer on that account and was scheduled to be out of town when the 

checks had to be disbursed.  

From the information provided by Mr. Cortez, Mr. Nebeker also explained that 

the IOLTA balance when the checks were drafted was $535,974.91 comprising of 

funds belonging to thirteen unrelated client matters. However, client ledgers provided 

to the SBA reflected sufficient funds were not held on behalf of the applicable client 

to cover the disbursement check for $150,000.00.  

Cortez explained this discrepancy to Mr. Nebeker who then explained that the 

bank placed a hold on the funds which was not released until March 10, 2016. He was 

unaware of the hold. Because of this hold, Mr. Nebeker stated that when the check 

cleared the IOLTA on March 7, 2016, it caused a negative balance.  

                                           
4 Check number 5075 for $150,000 and check number 5076 for $378,000 
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Based on the information provided by Mr. Cortez, Mr. Nebeker stated that the 

overdraft occurred on March 7, 2016 due to an unknown hold, and a subsequent deposit 

occurred on March 8, 2016 which cleared the negative balance. However, 

unbeknownst to Mr. Nebeker, the deposit on March 8, 2016 comprised funds deposited 

on behalf of unrelated client matters. 

The SBA’s examination revealed an additional instance of a check drafted when 

sufficient funds were not held on deposit to cover the disbursement. On January 19, 

2016, check number 5065 was drafted to a third party for $31,900.00 when the 

unexpended balance at the time was $1,390.00. The payee received the check on 

February 1, 2016. The over-disbursement was made in reliance on an insurance check 

not deposited until February 9, 2016 (22 days after the disbursement).  

Mr. Nebeker stated that until the SBA’s screening letter, he was not aware of 

the insufficient funds incident. Mr. Cortez learned of the overdraft on March 8, 2016 

but failed to disclose the overdraft to Mr. Nebeker. All responses, information and 

documents provided to the Examiner were based on information given by Mr. Cortez.  

The Examiner completed a review of the trust account records provided, which 

revealed various discrepancies. These discrepancies included findings that: not all 

ledger entries were recorded on the actual date on which the transaction occurred; not 

all entries were properly attributed to the corresponding client matter and; not all 

duplicate deposit records reflected the actual date on which funds were deposited. 
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Because of the information from Mr. Cortez, Mr. Nebeker believed and reported that 

all these inconsistencies were corrected after the Examiner informed him of the issues.   

The copies of the monthly reconciliations provided were inaccurate, due, in part, 

because Mr. Nebeker did not maintain the mandatory trust account records according 

to the minimum standards.  

Mr. Nebeker believed that Mr. Cortez was a competent employee. He believed 

that KNCH utilized internal controls to adequately safeguard funds held in trust, such 

as limiting the number of signers on the account to only himself. 

While Mr. Nebeker believed these were inadvertent errors, many of the 

discrepancies appeared to have been deliberate. Cortex provided Mr. Nebeker with a 

breakdown he created that reconciled to the penny. However, it was inaccurate 

showing a discrepancy between the amount held on deposit for a certain client matter 

and the corresponding client ledger reflecting a differing balance. There were multiple 

other instances of misleading information given to Mr. Nebeker by Cortez. 

The SBA learned that Mr. Nebeker did not intend to submit to the SBA the 

ledgers attached to his response to the bar charge. During a conference with the 

Examiner, Mr. Nebeker explained that he provided his response to the bar charge to 

Mr. Cortez for delivery and Mr. Cortez either knowingly or unknowingly provided the 

incorrect ledgers to the SBA.  
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Mr. Cortez’s Misappropriation of Trust Account Funds 

Based on the concerns of the SBA and the concerns Mr. Nebeker had about the 

conduct of Mr. Cortez, KNCH met with Mr. Cortez on April 5, 2017 to discuss the 

issues. At this meeting, Mr. Cortez admitted that he misappropriated funds from 

KNCH’s trust account. KNCH immediately terminated Mr. Cortez’s employment and 

two days later opened a new trust account with a different bank. KNCH also terminated 

its Director of Administration, Mr. Langley, who was supposed to be supervising Mr. 

Cortez and conducting monthly three-way reconciliations.  Until this meeting, Mr. 

Nebeker was unaware of Mr. Cortez’s misappropriation.  

The day that Mr. Nebeker learned of Mr. Cortez’s misappropriation, KNCH 

retained BDO USA, LLP (BDO), an accounting firm, to reconstruct its trust account. 

BDO discovered that Mr. Cortez fraudulently added himself as a signatory to the trust 

account on March 29, 2006 and issued his first fraudulent check on June 23, 2006. Mr. 

Cortez’s misappropriation continued through March of 2017. Before adding his name 

as a signatory on the trust account, Mr. Cortez had Mr. Nebeker sign a check to a 

legitimate client or third party. Mr. Cortez would then hold the check for a period of 

time. When the client or third party did not complain about not receiving the funds, 

Mr. Cortez would insert the name of “La Casa Homes” as the payee of a check. Mr. 

Cortez created La Casa Homes, a fictitious entity, to facilitate his fraud. Mr. Cortez 

would then deposit the check into an account in the name of La Casa Homes.  
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Mr. Cortez maintained a second ledger, which he showed to attorneys including 

Mr. Nebeker when he was asked about the balance in the trust account for specific 

client matters. This fraudulent ledger deceived Mr. Nebeker and all other responsible 

attorneys about the funds existing in the trust account to believe that funds existed and 

were properly attributed to specific client matters when neither was true due to Mr. 

Cortez’s embezzlement.  

BDO determined that Mr. Cortez embezzled $2,833,701.16 from KNCH’s trust 

account, of which $2,390,683.20 belonged to clients or third parties in both active and 

closed matters. Since then, KNCH voluntarily deposited $1,554,558.71 into its trust 

account to prepare for making restitution payments and to ensure that all open and 

active matters were correctly funded. In addition, KNCH deposited into its IOLTA 

$760,961.75 on December 8, 2017, and $686,668.19 on February 21, 2018, of its own 

funds. 

Corrective Measures 

Once BDO completed its reconstruction and identified the clients/third parties 

that Mr. Cortez misappropriated funds from, Mr. Nebeker began contacting these 

clients/third parties to explain what happened and repay the funds.    

During screening, Mr. Nebeker met with attorney Lynda Shely to assist with 

improving KNCH’s trust account procedures. The new procedures included amending 
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their process for billing attorneys to notify accounting of client matter numbers for 

deposits and requiring billing attorneys to better review trust balances monthly.    

KNCH sued Mr. Cortez. Among the allegations were claims of breach of 

fiduciary duty, theft, and conversion. On December 6, 2017, the Maricopa County 

Superior Court entered a final judgment in favor of KNCH for approximately $8.5 

million.  

The agreed upon sanction includes reprimand with two (2) years of probation to 

include participation in the Law Office Management Assistance Program (LOMAP), 

completion of the Trust Account Ethics Enhancement Program (TAEEP), and 

restitution.           

Rule 58(k) provides sanction shall be determined under the American Bar 

Association Standards for Imposing Lawyer Sanctions, (“Standards”). The parties 

stipulate that either Standard 4.12 or 4.13 could apply. Mr. Nebeker has acknowledged 

that his reliance on a nonlawyer did not reduce his responsibilities. 

Standard  4.12, Failure to Preserve the Client’s Property  

Provides that suspension is generally appropriate when a lawyer knows or 

should know that he is dealing improperly with client property and causes injury or 

potential injury to a client.   

Standard 4.13, Failure to Preserve the Client’s Property  
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Provides that reprimand is generally appropriate when a lawyer is negligent in 

dealing with client property and causes injury or potential injury to a client.  

Mr. Cortez was a sophisticated criminal who obfuscated his acts. The firm’s 

Director of Administration was Mr. Cortez’s supervisor and also failed to identify Mr. 

Cortez’s embezzlement. Regardless, Mr. Nebeker acknowledges that “the buck stops 

with him.”  

The parties agree that, whether Standard 4.12 or 4.13 applies, the ultimate 

sanction of reprimand with probation is appropriate.  Mr. Nebeker negligently failed 

to maintain adequate trust account records, negligently failed to perform monthly 

three-way reconciliations, negligently failed to safe keep client property and maintain 

adequate internal controls to safeguard funds held in trust. He left these to Cortez and 

he negligently failed to supervise Mr. Cortez in violation of the Rules of Professional 

Conduct.  

The presumptive sanction is suspension. his misconduct caused actual harm to 

clients and certain third parties. The parties stipulate in aggravation are factors 9.22(c) 

pattern of misconduct and 9.22(i) substantial experience in the practice of law. In 

mitigation are factors 9.32(a) absence of a prior disciplinary record, 9.32(b) absence of 

a dishonest or selfish motive, 9.32(d) timely good faith effort to make restitution or to 

rectify consequences of misconduct, 9.32(e) full and free disclosure to disciplinary 
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board or cooperative attitude toward proceedings, 9.32(k) imposition of other penalties 

or sanctions, and 9.32(l) remorse.  

The parties stipulate, and the presiding disciplinary judge agrees that upon 

application of the aggravating and mitigation factors, and the facts and circumstances 

that a lesser sanction is appropriate. Therefore, the presumptive sanction is properly 

mitigated to a reprimand with two (2) years of probation.  

Accordingly: 

IT IS ORDERED accepting and incorporating the Agreement and any 

supporting documents by this reference. The agreed upon sanctions are reprimand with 

two (2) years of probation, attendance of a half-day Trust Account Ethics Enhancement 

Program (TAEEP), participation in the Law Office Management Assistance Program 

(LOMAP), and restitution paid to the clients and third parties in Exhibit B of the 

Agreement. A final judgment and order is signed this date.   

DATED this 28th day of June, 2018. 
       
      William J. O’Neil     
     William J. O’Neil, Presiding Disciplinary Judge  
 
Copies of the foregoing mailed/emailed  
this 28th day of June, 2018, to: 
 
Nicole S. Kaseta 
State Bar of Arizona 
4201 N 24th Street, Suite 100 
Phoenix, Arizona 85016-6266 
Email: LRO@staff.azbar.org 
 

J. Scott Rhodes 
Jennings Strouss & Salmon PLC 
One E Washington St Ste 1900  
Phoenix, AZ  85004-2554 
Email: srhodes@jsslaw.com   
Respondent's Counsel   

 
by:  AMcQueen 

mailto:LRO@staff.azbar.org
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