BEFORE THE PRESIDING DISCIPLINARY

JUDGE
IN THE MATTER OF A MEMBER OF PDJ 2016-9003
THE STATE BAR OF ARIZONA,
EDWARD W. MATCHETT, FINAL JUDGMENT AND ORDER

Bar No. 010057,

[State Bar Nos. 15-0088 and 15-0226]
Respondent.

FILED JULY 7, 2016

The Presiding Disciplinary Judge of the Supreme Court of Arizona, having
reviewed the Agreement for Discipline by Consent filed on June 24, 2016, pursuant to
Rule 57(a), Ariz. R. Sup. Ct., hereby accepts the parties’ proposed agreement.
Accordingly:

IT IS ORDERED Respondent, Edward W. Matchett, is suspended for thirty
(30) days for his conduct in violation of the Arizona Rules of Professional Conduct, as
outlined in the consent documents, effective sixty (60) days from the date of this
order.

IT IS FURTHER ORDERED Mr. Matchett shall be placed on probation for two
(2) years (except as specifically stated otherwise), to include:

1. Mr. Matchett shall participate in the State Bar’s Law Office Management

Assistance Program (“LOMAP”) for two years, the terms of which will include

but not be limited to succession/termination planning under Rule 41(i);

2. Mr. Matchett shall obtain a practice monitor for two (2) years, with the provison

that a process will be established which involves the practice monitor reviewing



and approving of Mr. Matchett’s representation in all new matters, within certain

limits, to insure that Respondent: (a) does not accept engagements he cannot

handle effectively; and (b) the practice monitor can be aware of any substantial

matters and provide effective assistance and oversight;

. Mr. Matchett shall implement the recommendations included in the Report with

Recommendations prepared by Lynda Shely, attached to the consent

documents as Exhibit A, within ninety (90) days of reinstatement;

. Mr. Matchett shall pay restitution in the amount of $1,800.00 in Count Two to

Shane Obrien and Jeremy Campbell within 90 days; and

. Mr. Matchett shall complete a minimum of three (3) hours of continuing legal

education (CLE) within six (6) months on Rules of Civil Procedure, focusing to

the extent available on federal rules relating to motions for summary judgment.
WARNING RE FAILURE TO COMPLY WITH PROBATION

If Respondent fails to comply with any of the foregoing probation terms, and

the State Bar of Arizona receives information thereof, Bar Counsel shall file a notice

of noncompliance with the Presiding Disciplinary Judge, pursuant to Rule 60(a)(5).

The Presiding Disciplinary Judge may conduct a hearing within thirty (30) days to

determine whether Respondent breached a term of probation and, if so, to impose an

appropriate sanction. If there is an allegation that Respondent failed to comply with

any of the foregoing terms, the burden of proof shall be on the State Bar of Arizona

to prove noncompliance by a preponderance of the evidence.

IT IS FURTHER ORDERED Mr. Matchett shall pay the costs and expenses of

the State Bar of Arizona in the amount of $1,233.60, within thirty (30) days from the

date of this order. There are no costs or expenses incurred by the disciplinary clerk
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and/or Presiding Disciplinary Judge’s Office in connection with these disciplinary
proceedings.

DATED this 7th day of July, 2016.

William J. O’Neil

William J. O’Neil, Presiding Disciplinary Judge

Copies of the foregoing e-mailed
this 7th day of July, 2016, and mailed
this 8" day of July, 2016, to:

Mark D. Rubin

Law Office of Mark Rubin PLC
405 W Franklin St

Tucson, AZ 85701-8209

Email: mark@markrubinlaw.com
Respondent's Counsel

David L. Sandweiss

Senior Bar Counsel

State Bar of Arizona

4201 N 24% Street, Suite 100
Phoenix, Arizona 85016-6266
Email: LRO@staff.azbar.org

Lawyer Regulation Records Manager
State Bar of Arizona

4201 N 24% Street, Suite 100
Phoenix, Arizona 85016-6266

by: AMcQueen
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BEFORE THE PRESIDING DISCIPLINARY

JUDGE
IN THE MATTER OF A MEMBER OF THE PDJ 2016-9003
STATE BAR OF ARIZONA,
DECISION AND ORDER
EDWARD W. MATCHETT, ACCEPTING DISCIPLINE BY
Bar No. 010057 CONSENT
Respondent. [State Bar Nos. 15-0088 and 15-
0226]
FILED JULY 7, 2016

An Agreement for Discipline by Consent was filed on May 18, 2016, and
submitted under Rule 57(a)(3), of the Rules of the Arizona Supreme Court. The
Agreement was reached after the formal complaint was filed on January 11, 2016.
For reasons stated within a June 3, 2016 written decision, the Agreement was
rejected. Little was suggested in mitigation and the parties overly relied on an
agreement for discipline by consent in a matter involving a different attorney. The
parties were afforded an opportunity to file a different agreement.

On June 24, 2016, the parties filed a second Agreement for Discipline by
Consent (Agreement). Upon filing such Agreement, the presiding disciplinary judge,
“shall accept, reject or recommend modification of the agreement as appropriate”.
Rule 57 requires admissions be tendered solely "...in exchange for the stated form of

n

discipline....” Under that rule, the right to an adjudicatory hearing is waived only if

the “...conditional admission and proposed form of discipline is approved....” If the



Agreement is not accepted those conditional admissions are automatically withdrawn
and shall not be used against the parties in any subsequent proceeding.

Under Rule 53(b)(3), Ariz. R. Sup. Ct., notice of this second Agreement and
opportunity to file a written objection within five days was provided to the
complainant(s) on June 24, 2016. As a result the determination on whether to accept
this Agreement could not occur earlier than July 7, 2016. As the Court has not been
notified of any objection by the complainants, it is presumed none was submitted to
the State Bar.

The Agreement is substantively supported by the evaluation of Lynda C. Shely
which is summarized in a report and recommendation filed with the Agreement. That
clarifies Mr. Matchett has taken his misdeeds and sought to rectify them with clear
actions rather than mere words. The Agreement better establishes remorse and a
basis for the mitigation claimed.

IT IS ORDERED, incorporating the Agreement and any supporting documents
by this reference. All deadlines and hearings are vacated. The agreed upon sanctions
include: thirty (30) day suspension followed by two (2) years probation (LOMAP and
a practice monitor). The parties agree Mr. Matchett shall implement and follow the
recommendations in the Report and Recommendations of Lynda Shely and pay
restitution of $1,800.00 within ninety (90) days. Mr. Matchett shall also complete a
minimum of three (3) hours of CLE as specified within the Agreement. The Agreement
and supporting documents are incorporated into this decision by this reference. Costs

of $1,233.60 shall be paid within thirty (30) days.



IT IS ORDERED, the 2" Agreement is accepted. Costs as submitted are
approved. Now therefore, a Final Judgment and Order is signed this date. Mr.
Matchett is suspended sixty (60) days from the date of this order.

DATED this 7t" day of July, 2016.

William J. O’Neil

William J. O’Neil, Presiding Disciplinary Judge

Copies of the foregoing e-mailed
this 7th day of July, 2016, and mailed
this 8% day of July, 2016, to:

David L. Sandweiss

State Bar of Arizona

4201 N. 24t Street, Suite 100
Phoenix, AZ 85016-6266
Email: Iro@staff.azbar.org

Mark D. Rubin

Law Office of Mark Rubin PLC
405 W Franklin St

Tucson, AZ 85701-8209

Email: mark@markrubinlaw.com
Respondent's Counsel

Lawyer Regulation Records Manager
State Bar of Arizona

4201 N 24% Street, Suite 100
Phoenix, Arizona 85016-6266

by: AMcQueen
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David L. Sandweiss, Bar No. 005501
Senior Bar Counsel

State Bar of Arizona

4201 N. 24% Street, Suite 100
Phoenix, Arizona 85016-6266
Telephone (602)340-7250

Email; LRO@staff.azbar.org

Mark Rubin, Bar No. 007092
Law Office of Mark Rubin PLC
405 W. Franklin St.

Tucson, AZ 85701-8209
Telephone 520-798-3803

Email: mark@markrubinlaw.com
Respondent's Counsel

BEFORE THE PRESIDING DISCIP_LINARY JUDGE

IN THE MATTER OF A MEMBER OF THE

STATE BAR OF ARIZONA,

EDWARD W. MATCHETT,
Bar No. 010057,

Respondent.

PD] 2016-9003

AGREEMENT FOR DISCIPLINE BY

CONSENT :

State Bar File Nos. 15-0088 and 15-0226

The State Bar of Arizona through undersigned Bar Counsel, and Respondent

Edward W. Matchett who is represénted by counsel Mark Rubin, hereby submit their

Agreement for Discipline by Consent, pursuant to Rule 57(a), Ariz. R. Sup. Ct.t A

probable cause order was entered on September 18, 2015, and a formal complaint |

was filed on January 11, 2016. Respondent voluntarily waives the right to an

adjudicatory hearing, unless otherwise ordered, and waives all motions, defenses,

objections or requests which have been made or raised, or could be asserted

thereafter, if the conditional admission and proposed'form of discipline is'approved.

t All references herein to rules are to the Arizona Rules of the Supreme Court unless

otherwise expressly stated.



Pursuant to Rule 53(b)(3), notice of this agreement is being provided to the
complainants either by letter, email, or telephone, on June 24, 2016. Complainants
have been notified of the opportunity to file a written objection to the agreement with
the State Bar within féve (5) business days of bar counsel’s notice.

Respondent conditionally admits that his conduct, as set forth below, violated
Rule 42, ERS 1.1 (Competence, Count One), 1.2 (Scope of Representation and
Allocation of Authority between Client and Lawyer, Count Two), 1.3 (Diligence, Counts
One and Two), 1.4 (Communication, Counts One and Two), 1.5 (Fees and Fee
Agreements, Counts One and Two), 1.15(d) (Failure to Deliver or Account for Client
Property, Count Two), 1.16(d) (Temﬁina’cing Representation, Count Two), 3.1
(Meritorious Claims and Contéhtions, Count One), ER 3.4(c) (Knowing Violation of a
Court Rule, Count One), ER 8.4(01) (Conduct Prejudicial to the Administration of
Justice, Count One); and Rule 54(c¢) (Knowing Violations of any Rule or Order of the
Court, Count One). Upon acceptan'ce of this agreement, Respondent agrees to accept
imposition of the following discipline: |
° 30 day suspension, effective 60 days following the date of the presiding
disciplinary judge’s ("PD1") order atcepting this Agreement for Diécipiine by Consent;
® Probation, to include:

® participation in the State Bar's Law Office Management Assistance

Program ("LOMAP") for two years, the terms of which will include but not be

limited to succession/termination planning under Rule 41(i);

° a practice monitor for two (2) years, with the proviso that a process will

be established which involves the practice monitor reviewing and approving of

Respondent’s representation in all new matters, within certain limi‘ts, o insure
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that Respondent: (a) does not accept engagements he cannot handle

effectively; and (b) the practice monitor can be aware of any substantial

matters and provide effective assistance and oversight;

. Implementation of the recommendations included in the Report with

Recommendations prepared by Lynda Shely, attached as Exhibit A, within 90

days of reinstatement;

. Restitution of $1,800 in Count Two within 90 days; and

. a minimum of three (3) hours of continuing legal education (CLE) within

six (6) months on Rules of Civil Procedure, focusing to the extent aVaiI-a-bie on

federai rules relating to motions for summary judgment.

| ﬁespéndent also agrees to pay the costs and. exbenses of the disciplinary
proceeding, within 30 days from the date of the PDJ’s order accepting this Agreement
for Discipline by Consent, and if costs are not paid within the 30 days, interest will
begin to accrue at the Iegél rate.? The State Bar's Statemer}t of Costs énd Expensés
s attéched hereto as Exhibit B.
WARNING RE FAILURE TO COMPLY WITH PROBATION

If Réspondent fails to comply with any of the foregoing probation terms, and
the State Bar of Arizona receives information thereof, Bar Counsel shall file a notice
of noncompliance with the Presiding Disciplinary Judge, pursuant to Rule 60{a)(5).
The Presiding Disciplinary Judge may conduct a hearing within 30 days to determine

whether Respondent breached a term of probation and, if so, to recommend an

- 2 Respondent understands that the costs and expenses of the disciplinary proceeding
- include the costs and expenses of the State Bar of Arizona, the Disciplinary Clerk, the
" Probable Cause Committee, the Presiding Disciplinary Judge and the Supreme Court
~of Arizona. :



appropriate sanction. If there is an allegation that Respondent failed to comply 'v.vi.th
any of the foregoing terms, the burden of proof shall be on the State Bar of Ariz:oz’la
to prove nencompliénce by a preponderance of the evidence.
FACTS
GENERAL ALLEGATIONS
1. Respondent was licensed to practice law in Arizona on May 18, 1985.
COUNT ONE (File No. 15-0088/Shirley)

2. In December 2011, Complainant Russell 3. Shirley retained Respondent
to represeht him in a wrongful termination case.

o '3.” . Mr. Shiriey claimed that Integfated Systems Improvement Services, Inc.
(‘;ISIS"’) fired .h‘im for falling asleep on the job in violation of the Americans with
 Disabilities Act ("ADA"). |
- "-4. Mr. Shirley asserted that he had a sleep apnea and insomnia-related |
- disability; in 2011 he quit smoking for his New Year’s Resolution which aggravated his
d'isébility; and twice within a few days in January 2011 he fell asleep at work.
| 5. o Mr. Shirley claimed further that ISIS was required to accommodate him
‘by.givi‘ng him a 'c_hance to obtain medical care to treat his disabliity, or “t‘.é find him a
different job for which he was qualified that was less Eikely to put him to sleep.

6. The written fee agreement calied for “a flat legal fee ..._of $10,000 ...
earned when received” (which Mr. Shirley paid) plus a one-third contingent fee with
a $10,00C credit.

7. .Respondenfé fee'agreernent did not contain ER 1.5(d)(3)-compliant

" language.



8.  The “"SCOPE OF THE AGREEMENT” committed Respondent to provide
“case preparation” and “discovery.”

9. Respondent filed a four-count complaint in federal court.

10. ISIS filed a motion to dismiss based on certéin pleading deficiencies.

11. Respondent filed an amendéd complaint consisting of three of the same
_counté he alleged in the first complaint (ADA discrimination, defamation, and
intentional infliction of emotional distress).

12. Inthe amended complaint Respondent did not correct the deficiencies in
_ .the first complaint that prompted ISIS’s motion to dismiss.

13.‘ - In the defamatibn count Respondent failed to allege the four elemeh‘cé
. .eésentiéi to a claim: a) a statement; b) its falsity; c) publication; and d) causation of
“harm. |

.‘14. | On the emotional distress claim Respondent failed to allege facts that, if
 true, -Wod!d_prove that Mr. Shirley’s firing was “extreme and outrageous,” “atrocious,”
or “beyond éH_ boundé of decency;’.’ that the negative impac_:t _he suffered constituted -
' ‘?sévere emotional distréss;” or that ISIS knew its conduct would cause such distress.

15, - ISIS filed a motion for judgment on the pleadings.

16. Reépondent filed a response in which he addressed only the ADA count.

17.  The court ruled that the amended complaint was “flawed” in that
Respondent did not aliege the specifics essential to a properly pled suit. However, it
h_éEd.that.: Respondent alleged enough in the ADA count to meet the liberal standard of
.review on a motion for judgment on the pleadings and 'fhe broad sta’catofy

construction called for by applicable federal regulations.



18. The court declined to dismiss the ADA count “at this stage in the
prdceed%ngs;” |

19,  In August 2012, the court dismissed the defamation and emotional
_distress counts':without leave to amend since to do so would be futiie and Respondent
did not even a.ddress those counts in his response to ISIS’s motion.

20. In a letter to Mr. Shirley, Respondent termed this outcome “a major
victory.”

21.  Mr. Shirley told Respondent that in his 2008 in-processing with ISIS he
told CEO .Rob Noone, in assistant John Goodhart's presence, about his disé'bility
associated with sleéb apnea and insomn%a.:' | |

22. . Mr. Shirley.a!so told Reépondent that his disability was noted in his
Personnei Information File ("PIF"), and that. Mr. Noone did not express any concern
about it. | . | |

| 23. - Mr. S.hi'ri.e.y also.told Respohdent that in December 2010 he discussed his
_sieep_ aphea disabili‘t_ly Wifch the General Dynamics (the general contractor) team
_iead_er, Peté Séndoval, |

24, Respondent aHegéd as facts in the amended complaint the information
that Mr. Shirley told ‘him, described in the three foregoing paragraphs, and alleged
that ISIS fired Compiainant. because of his disability.

25.'_ In its answer ISIS denied that Mr. Shirley had a disabiiity; that it fired
him becaluse of his supposed disability; that he told Noone, Good'hart,‘ or Sandoval
~ about his alleged disability; and that his PIF contained any reference to'-sleép apnea

" ora claimed'djsability.



26.  Mr. Shirley told Respondent in: wratmg that he had no objectlve proof or
paperwork to prove his case.

27.  Mr. Shirley told Respondent where to look for documentary evidence to
'cc.>rr.obo.rate his claim: “I think if this goes forward we will have to get proof for all of
the compléin_ts from my PIF,'Mr. Rob -'Nooné, Mr. John Goodhart ISIS employee hired
on the sanﬁ date I was, .Mr. Pete Sandoval, GDIT Task Lead, and Mr. Jeffrey Lawson,
GS-11."

| 28. Over the entire cburse of the litigation, hoWever, Respondent did not
conduct any depositionor documentary discovery.

. 29.. Notwsthstandmg IS1S’s answer, Respondent cEaxmed to be unaware that
the three witnesses would deny the discussions Comp!amant alleged he’d had thh
them. | |

30. Discovéry closed on May 31, 2013.

- 31, . InJuly 2013 oppo_si'ng.counsei', Magdalena Osborn, wrote Respondent a
_%etter statiné that she interviewed witnéssés Noone, Goodhart, and Sandoval, and all
denied ever_diécussing With Mr;. Shirley his cllaimed sleep apnea or disabitity;

32, Mé. Osborn enclbsed signed.statements to that effect frbm each.

33. .M's. Osbom reminded Respondent that ISIS could prove it had non-
discriminatory reasons for firing Mr. Shirley (Mr. Shirley had a record of other
_infract_ions, ‘General Dynamics ordered ISIS to terminate Mr. Shirley, and General
- Dynamics terminat.ed his position}; that Mr. Shirley concocted his disability claim; and
that ISIS was. paying its own defense céstszbecéuse it was not insured for this type of

case.



34, Ms. Osborn offered Respondent a walkaway settiement upon.thre.at of
seeking Rule 11 sanctions if Mr. Shirley refused to dismiss, and gave Respondent an
acceptance deadline of 9:00 a.m. the following day.

35; Mr. SH.iriey gave Respondent the names of others who knew of his sleep
- apnea disability - David Zibbon and Scott Pohlman.

36. Mr. Zibbon was a former ISIS enﬁployee; Mr. Pohiman formerly worked
for General Dynamics. They signed statements that they knew about Mr. Shirley’s
sleep apnea and disability, and Mr. Zibbon added that he told Pete Sandoval about it.

37. Respondent provided those statements to Ms, Osborn. |

38. Ms. Osbo'rn.immediétety filed a motion to disqualify Respondent based
on his alleged illicit ex parte cbntact with Mr, Zibbon in violation of ER 4.2 and Lang
v. Superior Court, 170 Ariz. 602, 826 P.2d 1228 {(App. 1992). Ms. Osborn asked for
severa§ other orders including one p?eciuding testimony from the new witnesses, and
for sanctions.

39. Respondent filed a respohse in which .he denied violating the ethical
ru.i_es.

- 40. Respondent argued that he obtained.the two statements as a means bf
defending against the threatened Rule 11 motion but did not intend to offer the
statements or testimony from the witnesses at trial.

41. Rather,.Respdndeﬂt planned to fight Noone, Sandoval, and Goodhart's
_testimony exclusively With Mr. Shirley’s counter-testimony.

42. The court agreed that Respondent did not violate ER 4.2. That rule does
~ not 'bar counsel from having ex parte contacts with a former empioyee‘ of an opposing
. party where the former employer is represented by counsel unless the acts or
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| omissions éf the former employee gave rise to the underlying E:Etigati_on or the former
empioyee has aﬁ ongbing re!aticﬁnship' with the former employer in connection with
the ‘Eit'igation. Neither situation applied to Mr. Zibbon.

43, On the grounds of irrelevance and late disclosure, however, the court
ordered .the Zibbon and Pohiman statements and testimony precluded from use at
trial.

44, fhe court denied all of Ms. Osborn’s other requests.

45,  In October 2013, Ms. Oébom filed a motion for summary judgment based
on a separate statement of 27 facts supported by 10 exhibits, including Mr. Shirley’s
_ ..ciepc_isition. |

46, Respondent characterized the motion to Mr. Shifiey as a écaré tactic and
encouraged ﬁim to continue with the litigation. |

| 4?. Respondent filed an opposing Separate Statement of Facts bas.ed entirely
on Mr. Shirley’s aﬁidavit. |

48. Respondent’s Separate Statement of Facts violated the cdur_t’s Local Rule -
56.,.1_(b_), His 30 separately numbered statements of fact did not corr'espond to Ms.
Osborn’s 27 sepaf*ateiy numberéd- statements, anci he did not Endi;:ate which, if any,
of Ms. Osborn’s facts he and Mr. Shirley disputed.

| 49,  The court’s November 19, 2012 Scheduiing.(}rder specifically warned the
parties that they must comply with local rules, and to pay “particular attention” to
-ﬁule 56.1(b).

R ..50..' On Ms. Osbom’s objection, the court deemed all of ISIS's asserted facts -

u_ndis’puted for purposes of the motion. It held:



Plaintiffs were clearly apprised of the Court’s e’kpecta.tions regarding the briefing
requirements for their response to ISIS’ Motion for Summary Judgment.
Plaintiffs chose to litigate the summary judgment Motion in haphazard fashion.
“Judges are not like pigs, hunting for truffles buried in briefs.” [citations
excluded] Plaintiffs elected not to comply with the rules of this Court, and the
Court dechnes to litigate their case for them
- 51. Respondent prepared Mr Shsr}eys affidavit but it conﬂzcted wath Mr
Shirley’s deposition in many important respects.
52.  The court excluded from consideration such “sham” testimony.
53. Early in the litigation, ISIS disclosed as exhibits the General Dynamics

1nformation- Technoiogy (“GDiT”) Memoranda of Records. Respondent identified those

' jsarne records in his d|sclosure statement.

54. Inresponding to ISIS s motion for summary Judgment Mr. Shsriey stated _ |
| _m an afﬁdavrt and Respondent argued that Mr. Sh;r!ey never saw those records untll
they were attached to ISIS’s Separate Statement of Facts |
| ‘ 55.. Respondent did hot share those records with Mr. Sheriey when both ISIS |
and Respondent d:sclosed them as exhxb;ts earlier in the case. | |
| 56. Respondent argued that ISIS faEseiy portrayed Mr. Shlriey to the court
through a dllatory disclosure. The court reJected that clafm
57. To succeed in his ADA claim, Mr. Shirley had to pr.oye he was disabied
by being substantially limited in the major life activity of sieeping. |
58. The only fact Respondent offered on this point was an entry in Mr.
Shirley’s affidavit that as a result of quitting smoking he experienced increased .sleep
cd:sruptton causing insomnia. | | |
59. | Although Mr Shirley was diagnosed with sEeep apnea in 2007 he clanmed.

that he was not bothered by it untsE he quit smoking.
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60. The court determined that there was no issue of material fact on Mr.
Shirley’s claim that he was disabled.
61, Respondent did not duspute ISIS’s defense that it had iegrttmate non-
drscrsmmatory reasons for terminating Mr. Shirley.
'62. In January 2014, the court granted ISIS's motion and assessed
attorney s fees under the ADA attorney s fees statute
63. Attorney’s fees are awarded to a prevailing defendant -if the plaintiff's
action is frivolous, unreasonable, or without foundation, or if the plaintiff continues to
{itigate after it clearly becomes so.
64. The court held:
‘ Piamtiffs Estigatton of this-action has ranged from inartful to unreasonabfe since
' _;*cs inception.. . . . The Court agrees with ISIS’ claim that Plaintiffs have -
“relentlessly continued their lawsuit in total disregard for the cost ISIS incurred -
- to defend the unsubstantiated claims.” . . . Despite being confronted early and
often with the flaws in their claims, Plamttffs proceeded to litigate this case and
- then thoroughly failed to adequately shore up their remaining ADA clafm when
- put-to their proofs at the summary judgment stage.
.65, ISIS appised for approxrmately $71 500 in defense fees and costs.
66. Respondent obtained from Mr. Shirley and presented to-the court a
financial affidavit.
67. The court concluded that the fees and costs ISIS claimed were
reasonable but reduced the total by half due to Mr, Shirley’s limited resources.
68. On September 23, 2014, Mr. Shirley wrote a letter to Respondent
conﬁpiaining about Respondent’s handling of the case.

'6‘9. " On October 28, 2014 the court entered Judgment against Mr. Shirley

'and his WIf’e for $35 736 42, plus interest.
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70. Reépondeht did not inform Mr. Shirley of the jud-grﬁen_t.uh.til January 7,
2015. | | ” -

71. In é'Fe‘bruary 2015 letter, Respondent told Mr. Shirley, "There were
procedural criticisms for which I take re‘spon.sibitify.” M.r. Shirley asked Respondent to
| pay the attornéys’ fees award and refund his $10,000.

72, Respoﬁdent reported the claim to his professional liabiiity insurer.

73. Mr. Shirley retained counsel to assert a malpractice action against
Respondent.

74. | Respondent’s professional liability insurer settled all claims by paying the

| | grolss_su_m of $42,000 to Mr. and Mrs. Sh.i.riey.

75. The S'h‘iﬁleys'received'$22 750, after -deductions to: ('a') fully resoEve the_

- outstandmg clalm for attomey fees and (b) pay counsei who haﬂdied the professsonal .

: E;ab;hty claim. Thus the Shlrieys netted $12,750 on their lawsuit, after subtractmg
~the $10 000 payment to Respondent.
COUNT TWO (File No. 15*0226/0’Br|en and Campbell)
76. Shane G. O Brlen and Jeremy Campbeii bought a property tax lien on
certa.:n property in Bisbee,
77. In June 2014, they hired Respondent for a flat fee of $1,.800, earned.
when recelved, to file a quiet title action. |
78. - Respondent’s fee agreement did not contain ER 1.5(d)(3)-compliant
Iénguage. |
| 79 'Re.spondent obtained two differe.nt iocal addrésses for the record ownér
a.n_d" En-August 2614 sent the owner the statutory notices of intent to foreclose his right
_ to red‘eem the prdperty. | | | |
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' 8{) By statute t.h-is gave Mr. O"Brie:ri and Mr. Camp.beti 180 days after a 30
day waitihg period within which to file the quiet title action.
~81. Both notices were returned undeliverable.

82 Respondent explained té Mr. O.’Brieh and Mr. Campbell that to assure
that they WOuk:! eventually .-obtain good title to the property they had to personatly
serve the record owner. |

83. Respondent explained that courts disfavor service by publication; a
default judgment following service by publication would be vulnerable to later attack
‘ _oh dué'p_rocess'grounds. ‘
| L 84. Respondeht afso explained to Mr. O'Brien ahd Mr. Campbell that title

| éom_banies'.do not insure buyers of.judicially acquired property following service by
"'._pubiitét_ion._ | | |
85. Master Financial, Inc. v. Wéodburn, 208 Ariz.‘ 70, 90 P.3d 1236 (App.
- Div. 1 2004), holds that service of prbcess by publication is s_uffiCieht, under due
i process principies; where a piaintiff has exercised dué diligence to. pérsonally serve a
| resident defendant at a last .knoWn address within the state and has complied with the
-publication procedures in the rules of civil procedure. |

86. Roberts v. Robert, 215 Ariz. 176, 158 P.3d 899 (App. 206?) heid, in a
case .involving a foreclosure of two property tax liens, that “[w]hether service by
publication is c'onstitutionally. sufficient will turn of the facts of the particular case,”

_-and that “[w]é do not a’ctémp"c to set forth a rule that will fit each circumstance.” Id.
at181, 923, 158P3d 904,
s 87 '.'Mr. O'Brien told Respondent in Augu‘sé 2014 to file the_ quiet title action
.a..nd serve the owner by publi_cation if Respondent cou%d not serve the owner
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personalfy, that he wanted the case resolved zﬁwmedlateiy, and that he wou}d guestion
tltle ‘companies regardmg thexr underwritmg practices. |
88. In September 2014, Respondent prepared a Quiet Title complaint but did
not file it. |
89, Respondent "co*ld Complainants that ‘;‘the. case is mov_ing. forward.”
| Respondent did free and paid online seélr‘ches for the -5wner, and networked with his
Bisbee contacts to try to find him.
90. Over the balance of the representation through February 2015 Mr.
| O'Brien and Mr. Campbell left many meSsagés for Reépondent that went unreturﬁed,
"'aln'd on other_é_cc':asions.r_ece'ived QnEy Vague deéériptions'of what was lhappening in
._'t'he_ir_ case. L |
| o1, Mr O_’Br‘pen asked Respondent to send -him copies of all work perfoi"med,
and the dient ﬁie.-Respondént did n.ot compi\). |
| 92. In Décember 2014, Mr. O’Brien visited :Bisbeé;-and saw people-liQEng in
: _-.i:he h_Qme on the property. Mr. O.’Brie'n was very cbntemed-ébout this and in an
: ag%’c‘atéd_ conversation reported it t_o Resplolndent.
93. Respohdent told him that evicting squatters. was relatively .easy and took
only about two weeks. |
94. Respondent agreed to file the quiet title action and serve it by publication
after New Year's.
95,  OnJanuary 13, 2015, Mr.. O'Brien emailed Respondent complaining that
‘.he tried several times to reach Respohdén't. by phone, unsuccessfully. Hé wrote: |
| Per oz.ir coﬁverséti'on on 12/22/2014, you said you would be se'rv.in_g.thé un-

tocated defendant(s) by pub'lication. Is this done yet? If not, when? ... Asyou.
know “time is of the essence.” Please wrap this up as expeditiously as you can.
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96. l'Respondént dld not‘re.s_pond, file the "suit, or servo it oy pobiicatioo...ln
March 2015, Respondent sent new statutory notices to the record owner to restart the
- 180»day suit-filing window. |

97. Mr. O"érien'and Mr. Campbell, acting in pro per, su’ed Res‘pondent in
Cochise_county Superior Court. |

98. The judge dismissed the suit, holding that it raised a breach of conttact
issue in an amount within the e%clusiv_e jurisdiction of the justice courts.

| CONDITIONAL ADMISSIONS
Réspondent’s admrssmns are bemg tendered m exchange for the form of
dtscapime statod beiow and are submxtted freely and voluntarily and not as a resu!t of '
'4coer<:ton or mtlmldatlon | |
Respondent condltlonaiiy admlts that hIS conduct vtotated Rule 42, ERs 1.1
(Competence, Count One), 1.2 (Scope of Representat;on and Aliocatzon of Authorrty
.between Citent and Lawyer, Count Two), 1. 3 (Dzhgence Counts One and Two), 1.4 |
(Commumcatlon Counts One and Two), 1.5 (Fees and Fee Agreements Counts One
and Two), 1.15(d) (Failure to Del;ver or Account for Cl;ent Property, Count Two), _
1. 16(d) (Termmatmg Representation, Count Two), 3.1 (Mentortous Claims and
Contentions, Coun_t-One), ER 3.4(c) (Knowing Violation of a Court Rule, Count One),
ER 8.4(d) (Conduct Prejudicial to the Administration of Justice, Count One); and Rule
54(c) (Knowmg Violations of any Rule or Order of the Court, Couot One),
RESTITUTION
- Respondent will pay restitution of $1,800 wnthm 90 days as a probattonary term

related to Count Two.
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'SANCTION

o Responc’iént and the State Bar of Arizooa agrée that b.ased on the facts and
_ .circor}ﬁatances of this _matter, as set forth above, | the following sanctions are
appropr‘nate* Suspension for 30. days, restitution, and probatioo as stated aoove If
| Respondent vno!ates any of the terms of th:s agreement, further dsscsptme proceedings

may be brought

LEGAL GROUNDS IN SUPPORT OF SANCTION _

In-cietermining an appropriate sanction, the parties consulted the American Bar

'Assoc;atton S Standards for Imposmg Lawyer Sanctfons (Standards) pursuant to Rute

o -'.'57(a)(2)(E) The Standards are dessgned to promote conSIstency in the lmposstlon of

.sa_nc_tio_-ns by loentif‘ymg relevant factors that courts should consider and then applymg
tho_se fat:tor_s ..-to_ situations .whera ) Iawy__érs have': -engaged in various typos_ of'
".'mis'.condu'ct 'S.tahdar'ds 1.3, Commontary The Standards p'rovide guidahce"with
.‘_respect to an appropriate sanction in th:s matter. In re Peasley, 208 Ariz. 27, 33 35
) '90 P.3d 764 770 (2004), In re Rlvkmd 162 AF’IZ 154, 157 791 P.2d 1037 1040 - |
';(1990)
" .I__n determ,ioing an appropriate sanction rconsidératfon is given to the duty _'
v.iolatad, tha .IaWIYer’s rmentai state, the actual or potential injury caused by tﬁe
m.isconduct, and the existence of aggravating and mitigating factors. Peasfey, 208
‘ | Ariz. at 35, 90 P.3d at 7?2; Standard 3.0.
The duty \iio!ated o
'As.describeo above, Respondent’s conduct violated his duty to his client and
" the legal system | )
| The lawyer s.menta! state
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For ,p’drposes: of this ag.reement Ehe parties 'a'gz_'e.e .that Respondent_acted
knowiﬂg_ly with respect to sdme vieletionés, and negligently as to oteere.
| The extent'of the actual or potential inj'ur\.( '
For purposes of this. agreement the parties agree that there was actual harm
to chents and the legal system. |
The parties agree that the foilowmg Standards are applicable:

ER 1.1 .
Standard 4.53
Reprimand is generally appropriate when a lawyer;
~ (a) demonstrates failure to understand relevant legal doctrines or procedures and.
causes injury or potential injury to a client; or -
.+ {b) is negligent in determining whether he or she is competent to handle a Iegal
o matter and causes :njury or potentlaE injury to a cllent

ERleandlB -
o Standard 4.42
- ‘Suspension is. generally approprlate when: '
(&) a lawyer knowingly fails to perf“orm servsces for a chent and causes m}ury or -
© - potential injury to a client, or
- (b)a tawyer engages m a pattem of neglect and causes mjury or potentiai mjury'- N
'-..toacllent . o : =

.-_ERs 1. S(a) and 1. 16(d)
_ Standard 7.4 :
Admonition is generally appropriate when a. lawyer engages in an tsolated
- “instance of negligence that is a violation of a duty owed as a professional, and
causes little or no’ act:ual potenttal injury to a client, the public, or the legal
- system.

ER 1.5(d)(3)

Standard 4.64

Admonition is generally appropriate when a lawyer engages in an isolated

instance of negligence in failing to provide a client with accurate or complete
~information, and causes little or no actual or potential injury to the client.

" ER 1.15(d)
- Standard 4.14

‘Admonition is gerieraiiy appropriate when a Iawyer is neghgent in deahng wrth
client property and causes little or no actual or potential injury to a client.
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ERs 3.1, 3. 4(c), and 8. 4(d)

Standard 6.22 :

Suspension is appropriate when a Iawyer knowingly vroiates a court order or
rule, and there is injury .or potential injury to a client or a party, or mterference
or potentlaE mterference with a legal proceedlng

Ag_gra_vatmg and mitigating curcumstances-

~ The presumptive sanction in this matter (the one applicable to the most serious

misconduct; see Standards, “1. Theoretical Framework™) is suspension. The parties

conditionally agree that the following aggravating and mitigating factors should be

consid

ered:

In aggravatton Standard 9.22-- |

(a) prior dlsmphnary offenses

(b)
©
@
0

e Dec 2014 13- 0767 Admonition with probat:on (sxx hours of CLE in
probate), ERs. 1 3 and 8 4(d). .

* 2007 06-1774, Informal Repmmand (currentiy, Admomtaon) and
“Probation (LOMAP assessment and compliance with ensuing
recommendations), ERs 1.3 and 1.4. Respondent violated ER 1.3 by
failing to diligently pursue a defense on behalf of his client, He did not .
- try to get to trial before his client was already jailed for fonger than
the maximum possible punishment, consult with her family about her-
mental condition and defense, or visit her in jail even once to discuss
her case. Respondent’s failure to visit his client in jail also violated ER
1.4, Had he communicated with her, he would have known. more
about her mental hea!th and done more to defend her. -

« 2007, 07—0339, ERs 1.1, 1.2, 1.3,1.4, 1.5, 3.2, and 8.4(d), Diversion
(LOMAP assessment and compliance with ensuing recommendations
focusing on communication with clients, determining under what
circumstances to accept cllents, and provndmg fee agreements and/or
case rejection letter : _

selfish motive;
a pattern of misconduct;
multiple offenses; and

_substantia_l experience in the practice of law.
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In mitigation: Standard 9.32--

()
(e)

- ()
(g)

R OR

EROR

O
o,

absence of a dishonest 'motive;

fu!l and free d;sclosure to dtsc:phnary board;

'_cooperative attltude toward proceedings;
timely good faith effort to rectify the consequences of misconduct (To limit
the effects of Respondent’s suspension on his existing clients—and, frankly,
to provide him with the ability to return to a viable practice—Mark Rubin
(State Bar No. 007092) and Leigh Bernstein (State Bar No. 016123) have
agreed to work out of Respondent’s Douglas office for part of each week
~during his suspension. Mr. Rubin and Ms. Bernstein will associate in existing
‘cases and provide sérvices to existing and new clients dunng the
suspenSlon ) :

‘personai problems (Respondent had a health issue that delayed his actfons

_ tn Coun’c Two to some degree), :
tmpos:tton of other penaities or sanctions (the malpractlce settiement in

. :Count One), -

character and reputation?;
- remorse®.
'- 'Discussion

The partues condltzonaiiy agree that upon appE:cat;on of the aggravating and
L mltfgatmg factors a 30 -day suspens;on is the approprlate prmc:pai dismpimary term.

"-Coupied with probation as outlined above, the parties conditionally agree that a

greater sanction is not necessary to fulfill the purposes of lawyer discipline.

B_A.Eetter from Judge Stephen M. Desens (Ret.) is attached, providing additional

R support for this mitigating factor. The letter is attached as Exhibit C,

‘.4 Réspohdent has written letfers of apology to each of Russe” and Donna Shirley,
Shane O'Brien, and Jeremy CampbeIE Copies of the letters are attached as Exhibits
D~ 1 and. D 2.
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 CONCLUSION |
The obfect of lawyer discipline is not to-punish. the i’awyéi', but £o protect the
publtc, the profession and the administration of justice. Peasfey, supra at q 64, QG&
P, 3d st 778. Retognizing that’ determtnatfon of the appropriate. $anction is t:he. .
- prerogat!ve_nf the Pr:astd.ing Diseiplinary Judge; the State Bar and Regpondent- believe
| ﬁh&é"theobje;:‘tlvesi of diwp’iine-will‘ be et by the :impositioh of -tha proposéef sanction

of and the rmposztson of ‘costs and expenses. A pmposad form of ortier is attached

herato as Exhiblt E Z .
ﬁATED th:s 3y of June 2016

Sk e e 5T David LeSandweiss L L
B T U S:atgiqrj@aq'(ﬁqungei SRR
'rms agreemyant w:th cnnditnonal admlssmns, is subm;tted freety and- A
vufum;an!y and not ander coercion or intinsidation. T acknawledge my doty. - -
‘under ‘the. Rulas 'of the Supreme Court ‘with respect . to dis‘ci;ﬂina and. . - .
rainstatement, I understand these duties may include notnfwatwn of chents,‘
.retum nf praperl:y and other ruies pertammg to su&pemiomv IOV :

DATED th;s 7

. ' Matchett _
Rﬂspcndent

day of June, 2016

. 'DATED this .

. Law Ofﬁ -of Mark Rubin PLC " -
= Counsei for Respondént Y . )

L1000 . . EYTLIIHOLYH SPBEPIEOZS  NYd HYGRILL SLOZ/$Z/90

s AT Y ey



ApproVed as to form and content

Maret Vessella
Chief Bar Counsel

Original filed with the Disciplinary Clerk of
the Office of the Presiding Disciplinary Judge
of the Supreme Court of Arizona
this2<¥day of June, 2016.

‘Copy of the foregoing emailed
thns <7 day of June, 2016, to:

‘The Honorable William 3. O_Ne;E
Presiding Disciplinary Judge
. Supreme Court of Arizona
1501 West Washington Street, Sunte 102
Phoenix, Arizona 85007 L
E mail: ofﬁcendi@courts az.gov

: ;_Copy of the foregomg ma:ied/‘emalied
this . Mﬁ‘ day of June, 2016, to:

: Mark Rubm _
Jaw Office of Mark Rubin PLC o
405 W. Franklin St -
“Tucson, AZ 85701-8209
Email: mark@markrubinlaw.com
_ Respondent‘s Counsel

| Copy of the foregoing hand deilvered
this &E‘ day ofJune 2016, to:

l.awyer Regulation Records Manager
State Bar of Arizona

4201 N, 24% St., Suite 100

Phoenix, Arizona 85016—6266

-'.by O&op&,u

ﬂDLS ILB
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Report of Lvada C. Shely

- LyndaC. Shely
6501 E. Greenway Parkway
Suite 103-406
Scottsdale, Arizona 85254
480~905»7237

I, Lynda C. Shely, have been asked by Mark Rubin, counsel to Edward Matchett to provide this
Report With Recommendations in response to the Decision Rejecting the Agreement for
Discipline by Consent in PDDJ2016-9003. _ _

A. Lynda Shely Qualiﬁcatioﬁs as an Ethics Expert.

1. I have been a member of the State Bar of Arizona since 1994 (AZ Bar No. 015549)
and, since that time, have devoted most of my practice to providing professional responsibility and
risk management advice to lawyers. I opened my own firm in June, 2003, The Shely Firm, P.C.,
through which I provide only ethics and risk management advice to lawyers, as well as serving as
an expert witness on ethics issues. I currently represent over 1300 law ﬁm_ls m Arizona and
Washington, D.C. : B

2. I was empioyed by the State Bar of Arizona from 1993 to 2003 as the Director of
Lawyer Ethics, with my primary responsibility as providing ethics advice to members of the State
Bar, and judges. Prior to working for the State Bar of Arizona; I was in private practice in
Washington, D.C., at Morgan, Lewis & Bockius from 1987 to 1991, practicing in mtellectual
property, &anchzse and antitrust litigation. :

3. 1am admitted to pracuce in Anzona the District of Coiumbla and Pennsyivama

4, I am the 2015-2016 President of the Association of Professional Responsfmhty _
Lawyers. 1 currently serve on the State Bar of Arizona’s Professionalism and Convention
Committees, and the Maricopa County Bar Association CLE Comimittee. I am an Arizona delegate
in the ABA House of Delegates and a member of the ABA Center for Professwnal Responsszhty
Coordmatmg Council.

5. I present numerous professional responsibility continuing legal education seminars
around the country for the ABA, state bar associations, professional organizations, and law firms.
The seminars include such topics as compliance with the Rules of Professional Conduct, avoiding
unauthorized practice of law, avoiding conflicts of interest, law firm dissolutions, risk management
procedures for law firms, advertising and social media ethics compliance, ethical billing practices,
professional responsibility obligations in fee arrangements, legal ethics policies and procedures
for law firm personnel, and professionalism issues. ' '

6. I am a past chair of theABA Standing Committee on Client Protection and served
on the ABA Model Definition of the Practice of Law Task Force and ABA Standing Committee
on Professionalism. I also was a member of the State Bar of Arizona’s Multijurisdictional Task
Force, which'draﬁed the 2004 amendments to Ethical Rule 5.5, the State Bar’s Ethical Rules
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Review Group, which prepared the amendments to the Rules of Professional Conduct adopted in
December, 2003, and the State Bar’s Unauthorized Practic;e of Law Committee. -

7. During my ten vears at the State Bar of Arizona as the Director of Lawyer Ethics,
I answered approximately 8000 telephonic ethics inquiries each year from lawyers and judges. 1
also drafted numerous written informal and formal advisory Opinions and served as staff counsel
to the State Bar of Arizona Committee on the Rules of Professional Conduct. 1 also supervised
the unauthorized practice of law (hereinafter “UPL”) department and the Fee Arbitration Program,
including reviewing all fee arbitration awards. I also worked with the Lawyer Regulation
Department of the State Bar of Arizona in reviewing dispositions of charges against lawyers.

8. 1 have taught Professional Responsibility as an adjunct professor at all three
Arizona law schools.

Attached hereto is a true and correct copy of my curriculum vitae.

B. I have rev1ewed the foliowmg documents:

1. Decision Rejecting the Agreement of Discipline by Consent in PDJ 2016- %003 fcr
Edward W. Matchett.

2. Prospective Client intake forms for Matchett Law Firm for famﬂy law probate crimmal '
defense, civil litigation, and employment law claims. :

C. I met with Mr. Matchett on Wednesday June 15 201 6 to chscuss his pohczes and
procedures for:

—

Intake and conflict checking for new clients

Declining new matters either outside of Mr. Matchett’s expertise or due to prospectlve
client considerations

Processing and docketing incoming mail and email

Docketing for review of all open files on a weekly basis
Preparation and transmission of written fee agreements
Communicating promptly with clients, opposing counsel and courts
Sending documents to clients during a representation

Managing discovery and other litigation deadlines

Terminating representations when clients fail to assist or respond
1() Use of non-engagement letters and closing letters

11. Managing workloads

12. Supervision of paralegal

L

000 O L bW

D. I have been asked to provide an assessment of Mr. Matchett’s compliance with
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law office management protocols, to determine if they are consistent with the Arizona
Rules of Professional Conduct and to make any recommendations thereto. Overall Mr.
Matchett appears to follow procedures that comply with his ethical duties of competence,
diligence, communication, avoiding conflicts of interest, and maintaining the -
confidentiality of all information related to representation of clients. I did not visit Mr.
Matchett’s actual office but instead met with him in Maricopa County. The
recommendations set forth below are to enhance his existing procedures and should not
be perceived as a criticism or failure in any area. I did not find any material omission in
his stated office policies and procedures. I determined the following:

1. New Chent Intake:

Mr. Matchett uses different intake forms for various practice areas, including criminal matters,
general civil litigation (in particular personal injury), probate cases, family law, and employment
law claims. He or his legal assistant of the past five years provides the intake form to individuals
who schedule in-person meetings for a consult. Most of his representations begin with an in-
person meeting. He charges a flat fee of $50 for an hour consult.

.. Mr. Matchett’s intake forms appear thorough and appropnate for the practxce areas he handles. He

does decline matters outside of the practice areas listed above.

He explained that in the past six months he has become more discerning of new prospective clients
who present with unrealistic expectations or are less than candid. He also recognizes that he is a
very trusting individual, which is a positive trait but also requires further factual inquiry of new
clients, to assess the accuracy of the information conveyed by clients. Being able to identify and
‘avoid potentially “difficult” clients is crucial — even when practicing in a small town where an
attorney feels a civic duty to make legal services available to those in need. | '

Mr. Matchett provides each person he agrees to represent with a written fee agreement. He then
has a paper file folder prepared in which he lists the deadlines relevant to the type of legal matter
* he will be handling. He provides the clients with a copy of the signed fee agreement and explains
his firm policy of providing copies of all paper ‘documents during the representation.

Recommendation 1: In order to avoid any misunderstanding by prospective clients about whether
or not an attorney/client relationship forms just by meeting with Mr. Matchett, add to EACH intake
sheet: “You understand and agree that this information will be kept confidential and used to check
for conflicts of interest. You also agree that you are paying a one-time flat fee of $50.00 just to
consult with Mr. Matchett for one hour. Completing this form and paying the consultation fee do
not create an ongoing attorney/client relationship.”

Recommendation 2: Confirm that each intake form includes a question about whether any other
lawyers (or document preparers) have worked on the matter and, if so, who.

2. Conflict Checking:
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The office maintains paper file folders that contain lists of all current and former clients. This
manual conflict checking system has worked adequately to date. Mr. Matcheit and/or his legal
assistant check the folders once a prospective client completes the intake forms with the names of
all relevant parties and key witnesses. ‘Either he or his legal assistant will conﬁrm there are no
- conflicts. : -

“Mr. Matchett is reviewing various case management software systems to add an electronic conflict
checking system to expedite this process. He also confirmed that he understands the need to re-
run conflict checks during a representation every time a new witness or party joins the case.

Recommendation 1: Purchase, install and receive training (for everyone) on a computerized
integrated docketing/contact/communication tracking software in the next five months. Such law
office software also'will assist with automating the docketing of all deadlines, including to-do lists
and soft deadlines, such as monthly file reviews..

Recommendation 2: Create and use a “new client file checklist” form (see attached) for each new
file so that he does not need to manually create a checklist in each new file.

3. Docketing of Deadlines:

Mr. Matchett and his legal assistant each maintain a paper calendar on their respective desks, on
which they manually write down deadlines. They compare calendars daily to assure that all -
deadlines have been entered. They each do this as they open and review both paper and
“electronic mail.

. Mr. Maichett also prepares a checklist on the inside front cover of each papei’ file, 'ident.ifying all -
“deadlines applicable to the case. He writes down the activities that must occur on the file, based
upon the type of case. :

Mr. Matchett tries to review all open ﬁles each month and prepares a “to-do” list each day of
- client (and law office) matters that need to be handled. He creates this hst from both the paper
calendar entries as well as the file checklists.

See recommendations 1 and 2 above for a computerized docketing system and form for opening
new client files.

Recommendation 3: Assign one person in the office to be responsible for opening mail, docketing
any deadlines (whether “hard” court/statutory deadlines or “soft” client communication
reminders), initialing the file checklist when a date has been entered, and initialing the back of
the document when a copy has been sent to the client — either as a paper copy or ¢lectronic pdf.
Keep a written “Mail Processing” policy to identify the steps in assuring proper handling of all
mail.

4. Transmission of Documents to Clients:



Page 5 of 7

Mr. Matchett stated that it is his regular practice to send copies of all documents to clients,
during the representation, with a cover letter that informs the client what they do or do not need
to do with the document. When he is absent from the office, such as when attending the Bar
Convention or an out-of-town trip, he dictates letters for his legal assistant to send. His legal
assistant is aware of the importance of sending documents to clients promptly.

His assistant takes telephone messages on a message pad and provides those messages to Mr.
Matchett when he returns to the office.

Recommendation 1: Use a template cover note for sending documents to clients that may be

checked off with choices: “For your information, For your review, or Please call the Office to

Discuss, or Please send us the requested information by 7. Use of a standard template -

could expedite sending documents to clients. Alternatively, with client consent, Mr. Matchetf’s

legal assistant should scan all documents, confirm the scan is complete, and then email the

document to the client’s authorized email address. Transmitting copies of documents fo clients

" should be done within 24 business hours of receipt of the document in the office. Creating a bin
designated as “to send to client” and another bin “to file/has been sent to client” should
facilitate proper processing of documents. While there is no ethical requirement to send

" documents within a certain amount of time, creating a standard routine of 24 hour processing is
recommended. Prior to sending fo the clients or shortly thereafter, Mr. Matchett should confirm
that a response date has been docketed, if information is needed from the client or a court

- deadline applies.

5. Case Management Systems:

~ As noted above, Mr. Matchett is reviewing appropriate case management software for purchase
for his practice. He understands the need to add a computerized contact/calendar/document
retrieval system to make his office more efficient and assure both hard and soft deadlines are
docketed.- Such a system also will facilitate conflict checking. We discussed that training on
such a system is crucial to assure that both he and his legal assistant understand how to use the
software.

6. Workload:

Mr. Matchett practices in both federal and state courts, including criminal, family law, probate,
and general civil litigation matters. He has operated his solo practice in Bisbee and Douglas for
almost thirty years.

* He estimates that he has approximately 50 open litigation files in the office, which is his standard
caseload. This is a significant caseload for a sole practitioner, especially in multiple practice areas
with varying hard deadlines. In addition to managing court docketing requirements, simply
following wp with that many clients to assure they are gathering documents for discovery and

- communicating with opposing counsel/witnesses/experts is a formidable routine. :
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' Each day he manually prepares a “to-do” list that he also provides to his legal assistant. As he
completes a task, he crosses it out. At the end of the day his assistant will confirm if he has any
© items to do the next day and she will then follow up until the matter is handled. '

Recommendation 1: All open files should be calendared for review at least monthly, with calls to
clients to keep them informed about the status of their matters. Clients should be told at the
beginning of the representations about the firm’s communication policies - including the clients’
obligation to respond promptly to requests for information from Mr. Maichett and when to contact
- ‘the office when there is new information. While Mr. Matchett confirmed that he and/or his legal
assistant do contact clients regularly, a computerized docketing system that includes such soft
deadlines will assure that no matters are overlooked inadvertently. With this large of a caseload,
it is far more practical fo use a computerized docketing system, as well as a safeguard against the
office’s two paper calendars being damaged/destroyed/misplaced..

Recommendation 2: Mr. Matchett should identify clients who fail to respond to his “get-in-touch”
calls ‘and terminate representation after two unsuccessful attempts to communicate. He also
should notify clients at the beginning of representations that they have an obligation to promptly
- provide relevant information and their failure to do so will require that he withdraw. In other
words, Mr. Matchett should terminate representations sooner, when a client is failing to
communicate, repeatedly failing to assist in the representation, there does not appear to be a good.
' faith basis for pursuing the matter after further factual inquiry, or factual inquiry shows the
“client’s version of the “facts” is not supported by evidence. Again, Mr. Matchett is o be
‘commended for his civic responsibility but should be more circumspect in which clients he
continues to represent when the client fails to honestly assist in the representation.

7. Compliant With and Informed About Court Rule Changes:

Mr. Matchett regularly attends continuing legal education programs in various practice areas to
stay current on rule and case law changes. I personally have seen Mr. Matchett at the annual State
Rar convention for at least the last dozen years. He actively concentrates on keeping up to date on
relevant court procedures.

We discussed the difficulty in remaining proficient in multiple practice areas. Given that Mr.
Matchett is the only private practice lawyer, full-time in Douglas, he feels responsible to the
community to at least be available to consult on a variety of legal topics. Nevertheless, he
recognizes the need to decline to help everyone who seeks his counsel — especially those
prospective clients who demonstrate a lack of candor and/or unrealistic expectations.

] submit this Report With Recommendations under penalty of perjury, under the laws of
Arizona and the United States. I reserve the absolute right to alter, amend or supplement my
findings as I deem necessary or proper at any time whatsoever. ' '

EXECUTED this _th day of , 2016.



Page 70f7

Lynda C. Shely



Checklist for Opening a New Client File

Date Completed/Initials Action Follow-up Date?

Intake Form/Contact Information in File

Conflict check cieared by an attorney (attorney confirmed )
**Np billing number will issue until conflict check is initialed by attorney and .
signed fee agreement received from client

Prospective Client Info. Entered into Database
Engagement/Non-Engagement Letter Sent

Signed Engagement Letter Received

Billing/File Numbers/Responsibie Atty Assigned

Conflict Waivers Sent/Received

Docket Al Relevant Dates (attorney confirmed )

Billing Cycle Set and bills sent

Monthly get-in-touch calendared (if activities more than three months out)
Closing Letter Sent

Return of unearned advance fees/disbursement trust funds

File review for storage

Calendar File Destruction date
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Statement of Costs and Expenses

In the Matter of a Member of the State Bar of Arizona,
Edward W. Matchett, Bar No, 010057, Respondent

File Nos. 15-0088 and 15-0226

Administrative Expenses

The Supreme Court of Arizona has adopted a schedule of administrative
expenses to be assessed in lawyer discipline. If the number of
charges/complainants exceeds five, the assessment for the general administrative
expenses shall increase by 20% for each additional charge/complainant where a
violation is admitted or proven,

Factors considered in the administrative expense are time expended by staff
bar counsel, paralegal, secretaries, typists, file clerks and messenger; and normal
postage charges, telephone costs, office supplies and all similar factors generally
attributed to office overhead. As a matter of course, administrative costs will increase
based on the length of time it takes a matter to proceed through the adjudication
process. -

General Administrative Expenses _ _
for above-numbered proceedings ﬁ $1,200.00

Additional costs incurred by the State Bar of Arizona in the processing of this
disciplinary matter, and not included in administrative expenses, are itemized below.

Staff Investigator/Miscellaneous Charges

02/05/15  PACER Invoice $ 1.90
05/12/15 PACER Invoice : $ 31.70
Total for staff investigator charges $ - 33.60

TOTAL COSTS AND EXPENSES INCURRED $1,233.60




EXHIBIT C



Hon. Stephen M. Desens (Ret.)
7569 E. Truces Pl.
Tucson, AZ 85715

June 23, 2016
Re: Ed Matchett
To whom it may concemn:

| am writing about Ed Matchett, as | recently leared about two pending attorney
discipline matters. | am unaware of any details concerning the cases. However, |
have known £d Matchett for 30 years or so. At Mark Rubin’s request, ! am writing
on his behalf.

| hired Ed in the mid-1980s when he moved to Arizona. He worked for me and

my firm for a few years, before he established a solo practice. While he worked -

for me | had an active practice in the electrical co-operative business, and spent

* a substantial amount of time away from my office. Ed’s work allowed me to leave
without worries about the rest of my practice, -

Ed practiced before me for many years, once | became a Superior Court judge.

- He was competent, professional, and took good care of his clients in litigated
matters. | believe he also provides a service to Douglas residents, as people in
Douglas have limited options for legal representation. Finally, while | am not

- aware of details—I am, as noted, retired—Il am generally aware of the fact that -

Ed has contributed time and energy to both the Cochise County legal community

and fo the people of southern Cochise County. o

Mr. Rubin has advised me that an Agreement for Discipiine by Consent is being
submitted to the Presiding Disciplinary Judge, and that this letter will be
attached. He has my permission to use this letter in that way. Further, | am
prepared to testify on behalf of Ed Matchett if a hearing takes place.

Very truly yours,

,Z\,tpi\w M. T2 earma

Hon. Stephen M. Desens (Ret.)



EXHIBIT D-1



iiliiiiLaw Offices of EDWARD W. MATCHETT

1052 G Avenue

Douglas, Arizona 85607
Phone (520) 364-3844 + Fax (520) 364-3845
matchetiaw@cableone.net

June 23, 2016

Russell Shirley and Donna M. Shirley
8678 E. Chimney Springs Dr.
Tueson, AZ 85747

Dear Mr. and Mrs. Shirley:

I am writing to apologize to you. I was not performing at my best when I represented
you. I'm sorry, both for not doing my job as well as I should have, and for your being
inconvenienced,




'EXHIBIT D-2



Law Offices of EDWARD W. MATCHETT

1052 G Avenue _
1 Douglas, Arizona 85607 o
Phone (520) 364-3844 + Fax (520) 364-3845
matchetlaw@eableone.net

June 23, 2016

Shane O’ Brien
Jeremy Campbell
3809 N. 9th Street
Phoenix, AZ 85014

Dear Mr, O’Brien and Mr. Campbell:

I am writing to apologize to you. I was not performing at my best when [ represented =
you. I'm sorry, both for not doing my job as well as I should have, and for your being '
inconvenienced.

—l

Edwar'cri.w. Matchett



EXHIBIT E



BEFORE THE PRESIDING DISCIPLINARY JUDGE

IN THE MATTER OF A MEMBER OF ' - PDJ1 2016-9003
- THE STATE BAR OF ARIZONA, :

EDWARD W. MATCHETT, _ FINAL JUDGMENT AND ORDER
~ - Bar No. 010057,

o - State Bar Nos. 15—0088 and 15-0226
Respondent. ‘

The undersigned Presiding Disciplinary Judge of the Supfeme Coort of Arizona,
having reviewed the Agreement for Discipline by Consent filed on ] pursuant'
-to Rule 57(a), Ariz. R. Sup Ct., hereby accepts the parties proposed agreement,

l‘ Accordmgiy |
IT IS HEREBY ORDERED that Respondent, Edward W. Matchett, is hereby
| 'euspeoded_for thirty (30) day-s for his conduct in violation of the Arizona Rules of
"Pfofeeeiooal COnduct, as outlined in.the consent docufne-nts, effecti\}e 6C days from
L :,;.the _date of this order. |
| i IT IS FURTHER ORDERED that Respondent shaii be piaced on probation for
_two (2) years (except as spec;ﬁcally s’cated otherwise), to mclude
e par“ttcspation in the State Bar's Law OFFce Management Ass1stance
| Program ("LOMAP") for two years, the terms of which will include but not be
limited to succession/termination planning under Rule 41(i);
e a practice monitor for two {2) years, with the proviso that a p.rocess'wéll
" be established which. involves the_pfaotic'e monitor reviewing and.approving of
Respondeot’s repreéentation in a.Ei new matters, within certain limits,. to insure

that Respondent: (a)"_does not acoept engagements he cannot handle



: effectrve?y, and (b) the pract|ce mon.ltor can be aware of any substantzaf
matters and provide effective ass&stance anci overs:ght
o -'Imp.lementation'o'f the recommendations included in the Report with
Recommendations prepared by Lynda Sﬁely, attached to the consent
docujm'ent_s as Exhibit A, wit'hin 90 days of reinstatement; |
. Restitutien of $1,800 in Count Two within 90 days; and
. a minimum of three (3) hours of continuing legal education (CLE) within
SiX (6'). months on Rules of Civil Procedure, focusing to the extent available .on
fecierat ruies rela’cmg to motlons for summary Judgment
WARNING RE FAILURE TO COMPLY WITH PROBATION
| If Respondent fails to comply .w_:th any‘-of the foregoing proba-tton terms, and
.':thé'iSté'te _.Ber' of Arizo‘na receives -ihformatioh' thereof, Ba.t_‘ Counsel shall file a netice
of h.o-ncompi.ia.nce .with the Presiding Disciplinary Judge-":pufeuant to Rule .6.0(a).(5)
| ".'_The Pres:dnng Dtscrphnary Judge may conduct a hearing within 30 days to determine =
_' whether Respondent breached a term of probahon and, if so, to 1mpose an appropriate
. sanctuZOﬂ, 1f -ther_e'ls an allegation that Respondent failed to comply with any of the
- 'foregoéﬁg ‘term's, the burden of proof shall be on_the_State Bar of Arizona to prove
noncompliance by a prepon'derance of the evidence,
T IS FURTHER ORDERED that Respondent pay the costs and expenses of

the State Bar of Arizona in the amount of $ , within 30 days from the

date of service of this Order..
IT IS FURTHER ORDERED that Respondent-shaii pay the costs and expenses

‘incurred.by the disciplinary cfer'k and/or Presiding Disciplinary Judge’s Office in



‘connection wrth these disciplinary proceedmgs in the amount of

wzthm 30 days from the date of service of this Order,

DATED this day of June, 2016_.

William J. O'Neil, Presiding Disciplinary Judge

Original filed with the Disciplinary Clerk of
the Office of the Presiding Disciplinary Judge
of the Supreme Court of Arizona

this day of June, 2016,

§ '--.C'opies-of the f_o'reg'oing m‘ai.led/emaiied
this._ ‘cfay of_ J_une, 2016, to:

o Mark Rubin ' _
- Law Office of Mark Rubm PLC

. 405 W Frankiin St.
 Tucson, AZ 85701-8209

- Email: mark@markrubinlaw. com
_Respondent s Counsel

" Copy of the foregomg ematied/hand deilvered .
‘this ____day of june 2016 to:

_ _Davud L. Sandw_etss-

‘Senior Bar Counsel

State Bar of Arizona .

4201 N 24" Street, Suite 100
Phoenix, Arizona 85016-6266

Email: LRO@staff.azbar.org

Copy of the foregoing hand-delivered
this day of June, 2016 to:

~ Lawyer Regulation Records Manager
‘State Bar of Arizona

- 4201 N 24" Street, Suite 100
~'Phoenix, Arizona 85016-6266

by:_
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