IN THE SUPREME COURT OF THE STATE OF ARIZONA

In the Matter of:

AMENDING ARIZONA CODE OF
JUDICIAL ADMINISTRATION § 7-201:
GENERAL REQUIREMENTS

Administrative Order

No. 2007- 103

(Affecting Administrative
Order No. 2006-70)

N N N N N N N

An amendment to the above captioned section of the Arizona Code of Judicial
Administration having come before the Arizona Judicial Council on October 24, 2007, and having
been approved and recommended for adoption,

Now, therefore, pursuant to Article VI, Section 3, of the Arizona Constitution,

IT IS ORDERED that Arizona Code of Judicial Administration § 7-201 is amended as
indicated on the attached document. All other provisions of § 7-201 remain unchanged and in effect.

IT IS FURTHER ORDERED that the effective date of this amendment shall be January 1,
2008.

Dated this 20th day of December, 2007.

RUTH V. McGREGOR
Chief Justice



ARIZONA CODE OF JUDICIAL ADMINISTRATION
Part 7: Administrative Office of the Courts
Chapter 2: Certification and Licensing Programs
Section 7-201: General Requirements

[Added text is shown underlined, deleted text by strikethrough.]
A. [no changes]

B. Applicability. This section is read together with the ACJA section applying to the
applicant’s or certificate holder’s profession, occupation or authorized services. Inthe event
of any conflicts between this section and the ACJA section specific to a profession, occupation
or authorized services, the specific ACJA section shall govern. Reference to “these sections”
refersto ACJA § 7-201: General Requirements and the applicable sections of ACJA. ACJA§
7-201 applies to certification of confidential intermediaries pursuantto A.R.S. § 8-134and §
8-543 and ACJA 8§ 7-203; certification of fiduciaries pursuant to A.R.S. § 14-5651 and ACJA
§ 7-202; certification of defensive driving schools and instructors pursuant to A.R.S. 8§ 28-3395
through -3399 and ACJA § 7-205; certification of reporters pursuant to A.R.S. § 32-4001 and
ACJA § 7-206; and certification of legal document preparers pursuant to Rule 31, Rules of the
Supreme Court and ACJA § 7-208.

C. [no changes]
D. Administration.

1. Role and Responsibilities of the Supreme Court. Pursuantto A.R.S. 8 8-134(1), § 8-543(A), §
14-5651(A), § 28-3395(B), § 32-4005(A) and Rule 31(a)(23), Rules of the Supreme Court, the
supreme court is responsible for administering the confidential intermediary program,
fiduciary program, defensive driving program, certified reporter program and legal document
preparer program. The supreme court shall:

a. Adopt rules for the implementation and administration of all certification programs
including minimum qualifications, certification and disciplinary processes and a code of
conduct.

b. Establish and collect fees, costs and fines necessary for the implementation and
enforcement of all certification programs.

2. Role and Responsibilities of the Director. The director as designated by the Az. Const. Art.
687:

a. Shall:
(1) Develop policies and procedures in conformity with this section and the applicable

sections of ACJA including 88 7-202, -203, -205, -206 and -208;
(2) Appoint and supervise all division staff;



(3) Approve or disapprove all budgetary matters;

(4) Ensure implementation of the applicable laws, this section and the applicable
sections of the ACJA,.

(5) Develop policies and procedures regarding review of credit reports;

(6) Develop policies and procedures governing any complaint initiated by the director;
and

(7) Develop time frames for the processing of certification applications by division staff.

May:

(1) Appoint and develop administrative guidelines for ethics advisory committees to
issue nonbinding ethical advisory opinions;
(2) Direct division staff to conduct an investigation into alleged acts of misconduct or

violations by a certificate holder pursuant to subsection (H)(1)(b);

(3) Initiate a complaint pursuant to subsection (H)(1)(b)(4)(b); and
(4) Pursuant to the applicable sections of the ACJA, administrative orders and

A.R.S. 88 28-3399 and 41-2401(D)(8), initiate a compliance audit of a

certificate holder to determine if the certificate holder is in compliance with

statutes, court rules, administrative orders, court orders, local rules, the ACJA and
any other legal or ethical requirement relating to the certificate holder’s profession or
occupation. The following provisions apply to audits:

(a) Timeframes. The director shall develop timeframes and procedures for division
staff conducting compliance audits.

(b) Confidentiality.

(i) Working papers associated with the compliance audit maintained by division
staff are not public records and are not subject to disclosure, except to court
staff in connection with their official duties, the attorney general, county
attorney, public regulatory entities or law enforcement agencies.

(it) Upon completion of an audit the final report issued to the affected party is a
public record subject to public inspection.

(c) Subpoena. The director may subpoena witnesses or documentary evidence,
administer oaths and examine under oath any individual relative to the audit.

(d) Referral. The director may refer the audited certificate holder to an applicable
agency or division staff for investigation of alleged acts of misconduct or
violations of the statutes, court rules, this section or the applicable sections of the
ACJA. If the director refers the audited certificate holder to division staff for
investigation of allegations of acts of misconduct or violations, the division staff
shall process the complaint pursuant to subsection (H).

(e) Violations or Noncompliance. Wilful violation of or wilful noncompliance with
an order of the director regarding the audit, or wilful noncompliance with a
corrective action plan resulting from an audit, may result in an order directing the
certificate holder to comply. The director may forward a copy of the order or
report to the superior court and request the superior court issue an order to
require the appearance of a person or business, compliance with the director’s
order, or



both. The superior court may treat the failure to obey the order as contempt of
court and may impose penalties as though the certificate holder had disobeyed an
order issued by the superior court.

3. Role and Responsibilities of the Deputy Director. The deputy director shall:
a. Serve as the probable cause evaluator, pursuant to subsection (H)(5)(a);
b. Review the investigation summary of a complaint prepared by division staff; and

c. Determine if there is probable cause to believe a certificate holder has committed acts
of misconduct or violations of the statutes, court rules, or the applicable sections of the
ACJA.

4. Role and Responsibilities of Division Staff . The director shall designate the division
director and other division staff to assist in the administration of all certification programs
pursuant to the Az. Const. Art 6, § 7. - Division staff shall administer all certification
programs.

a. Role and Responsibilities of the Division Director. The division director may:

(1) Issue subpoenas in the investigation process pursuant to subsection (H)(1)(h);

(2) Dismiss complaints where the supreme court has no jurisdiction pursuant to
subsection (H)(2)(b)(2);

(3) Dismiss clearly insufficient complaints pursuant to subsection (H)(2)(b)(3); and

(4) Refer complaints to another state agency or entity with jurisdiction, if appropriate,
pursuant to subsection (H)(2)(b)(4).

b. Division staff shall:

(1) Submit completed applicant fingerprint cards and applicable fees to the Arizona
Department of Public Safety, in accordance with A.R.S. 8 41-1750 and Public Law
92-544, pursuant to subsection (E)(1)(d)(3);

(2) Make recommendations to the board on all matters of applications and certification
and any other matters regarding applicants and certificate holders;

(3) Provide updates to the board on program activities;

(4) Maintain a list of certificate holders and post the list on the applicable Website and make
the list available to the public;

(5) Conduct investigations of allegations of acts of misconduct or violations of the
statutes, court rules, or the applicable sections of the ACJA by applicants, certificate
holders or non-certificate holders and report the findings to the board; and

(6) Conduct compliance audits and monitoring as required by this section or the
applicable sections of the ACJA.



5.

Role and Responsibilities of Professional and Occupational Boards.

a. Establishment. The supreme court shall establish a board for each profession or occupation

regulated by the supreme court pursuant to this section and the applicable ACJA section.

. Appointment of mMembers. Upon establishment of a board, the chief justice shall appoint

members to initial varying terms of one, two and three years to encourage continuity of the
board. Thereafter, all terms are for three years, unless otherwise noted in the applicable
ACJA section. The chief justice shall appoint the chair of each board who shall serve as
chair no longer than three years, unless otherwise specified in the applicable ACJA section.
If a vacancy occurs in a board member position, the chief justice shall fill the vacancy
expeditiously in the manner provided for in the original appointment. The appointments
shall provide geographical, gender and ethnic diversity and consist of members of the
regulated profession or occupation, court staff, the public and other professionals pursuant to
the applicable ACJA section. The chief justice may appoint members to serve successive
terms. The members shall assist division staff in the recruitment of board members and in
the recommendation to the chief justice regarding appointment of candidates to the board.

Duties of the Board.

(1) The board shall:

(a) Make recommendations to the supreme court regarding rules, policies and
procedures for regulation of the profession or occupation, including:
(i) applicant qualifications;
(i1) applicant testing;
(iii)fees;
(iv)a code of conduct;
(v) continuing education; and
(vi)any other matter pertaining to the regulated profession.

(b) Establish a passing score on any examination used for certification purposes,
other than a national validated examination;

(c) Make all decisions regarding requests for special consideration to sit for
subsequent examinations pursuant to subsection (E)(1)(f)(2)(d)(ii) and (iii);

(d) Make all decisions regarding whether to certify applicants for initial or renewal
of certification;

(e) Review the division director’s dismissal of a complaint, pursuant to subsection
(H)(2)(d);

(f) Review the probable cause evaluator’s finding pursuant to subsection (H)(5)(a)
and make a decision to:
(i) Request division staff to conduct further investigation;
(i) Refer the complaint to another entity with jurisdiction;
(iii)Determine no violation exists and dismiss the complaint with our without

prejudice, pursuant to subsection (H)(24)(a)(3);
(iv)Order the preparation of documents necessary for informal or formal
disciplinary actions pursuant to subsection (H)(7)(b), (H)(8)(b) or (H)(9)(b);



or

(v) Order an immediate emergency suspension of a certificate and set a date for
an expedited hearing, if the public health, safety or welfare are at risk,
pursuant to subsection (H)(9)(d)(1); and

(g)Make all final decisions regarding alleged acts of misconduct or violations of
the statutes, court rules, or applicable sections of the ACJA by applicants,
certificate holders or noncertificate holders pursuant to subsections (H)(24)
and (H)(25). The board has the final decision on the disposition of a
complaint and may take any action pursuant to subsection (H)(24), regardless
of the recommendations of the division director or hearing officer.

(2) The board may:

(a) Hold informal interviews of applicants regarding initial certification and issue
subpoenas for witnesses and documentary evidence, pursuant to subsection
(B)(1)(a)(10);

(b) Hold informal interviews of certificate holders regarding renewal of
certification and issue subpoenas for witnesses and documentary evidence,
pursuant to subsection (G)(1)(b);

(c) Request additional investigation of a complaint dismissed by the division
director, pursuant to subsection (H)(2)(d)(2);

(d) Hold formal interviews of certificate holders regarding disciplinary matters,
whether any discipline is eventually imposed or not, and issue subpoenas for
witnesses and documentary evidence, pursuant to subsection (H)(8); and

(e) Make procedural determinations to consolidate or sever any discipline matter.

d. The board shall follow the policies and procedures in subsection (I).

e. Persons appointed by the supreme court to serve on boards are immune from civil
liability for good faith conduct relating to their official duties.

6. Computation of Time. For the purposes of this section and the ACJA specific section, the
computation of days pursuant to Rule 6(a), Rules of Civil Procedure is calculated as follows:

[T]he day of the act, event or default from which the designated period of time
begins to run shall not be included . . . if less than 11 days, intermediate
Saturdays, Sundays and legal holidays shall not be included in the
computation. When that period of time is 11 days or more, intermediate
Saturdays, Sundays and legal holidays shall be included in the computation.
The last day of the period so computed shall be included, unless it is a
Saturday, a Sunday or a legal holiday, in which event the period runs until the
end of the next day which is not a Saturday, a Sunday or a legal holiday.

E. through J. [no changes]



H. Complaints, Investigations, Disciplinary Actions, Proceedings and Certification and
Disciplinary Hearings.

1. Complaints: Filing and General Provisions.

a. Filing of eComplaint. All judicial officers, court employees and certificate holders shall,
and any person may, notify division staff if it appears a certificate holder has violated
statutes, court rules, this section or the applicable section of the ACJA. The complainant
shall provide the complaint in writing with sufficient specificity to warrant further
investigation. The complaint form shall provide the name, telephone number and
address of the complainant.

b. Director iInitiated eComplaints. In accordance with the policies and procedures developed
pursuant to subsections (D)(2)(a)(6) and (D)(2)(b)(2), the director may direct division staff to
investigate allegations of acts of misconduct or violations of statutes, court rules, or the
ACJA, which may result in a complaint, if such investigation protects and serves the best
interest of the public. This shall include an investigation where the complainant does not
wish to have their identity disclosed to the certificate holder.

(1) Review of allegations. Division staff shall:

(@) Review the allegations and determine if the supreme court has jurisdiction;

(b) Determine if there is sufficient information to permit investigation;

(c) Verify details in the allegations including the certificate holder’s status and, if
available, any addresses, phone numbers or other relevant factors;

(d) Corraoborate, by independent observations and information, the allegations of acts of
misconduct or violations of statutes, court rules or the ACJA, to determine if the
allegations are credible and reliable; and

(e) Meetwith the division director to confirm jurisdiction and relevant factors contained
in the allegations.

(2) Division staff shall, upon completion of the review, prepare a written report of the
allegations and include the following:

(@) Confirmation of supreme court jurisdiction;

(b) Determination, if the allegations are true, they would warrant discipline;

(c) Verification of details in the allegations; and

(d) Corroboration of relevant facts by independent observations.

(3) Division staff shall forward the written report to the director for review and schedule a
meeting with the director and division director.
(4) The director shall review the written report and direct staff to:

(@) Conduct further review of the allegations;

(b) Initiate a complaint naming the director as the complainant, pursuant to subsection
(D)(2)(0)(3); or

(c) Determine the allegations do not warrant the filing of a director initiated complaint.
c. Anonymous €Complaints. Division staff shall not accept anonymous complaints.

d. Authority after eExpiration. If a complaint or investigation is pending prior to the



expiration date of a certificate, the provisions of subsection (G)(1) and the applicable
sections of the ACJA do not affect the authority of:

(1) The director to initiate a complaint, pursuant to subsection (D)(2)(b)(3);

(2) Division staff to investigate a complaint, pursuant to subsection (D)(4)(b)(5); or

(3) The board to take disciplinary action regarding the certification of a certificate
holder, pursuant to subsection (D)(5)(c)(1)(g).

Standing of Complainant. A complainant does not have standing regarding any proceedings
and is not a party to any proceedings. The complainant may, upon request to division staff,
receive notice of any public proceeding concerning the complaint or any consent agreements.
The complainant submits to the jurisdiction of the supreme court’s certification and licensing
division for all purposes relating to the proceedings.

(1) The complainant shall keep division staff informed of any changes of mailing address,
telephone number or email address during the investigation and any disciplinary
proceedings.

(2) Division staff shall forward any correspondence or notice to the complainant by
United States mail to the last address of record with division staff.

(3) Division staff shall provide the complainant with the following information:

(a) A written acknowledgement of the receipt of the complaint;

(b) A copy of the letter sent to the certificate holder requiring a response to the
alleged acts of misconduct or violations and the initial response by the certificate
holder, within twenty days of receipt of the certificate holder’s initial response;

(c) Notice, if the complainant has requested notice, of any public proceeding
concerning the complaint or any consent agreement;

(d) Notice of the final disposition of each allegation; and

(e) Notice of the dismissal of the complaint within ten days of the determination by
the division director, if applicable, pursuant to subsection (H)(2)(b).

(4) Failure by division staff to provide the complainant with information as required by
this subsection shall not affect the ultimate disposition of any allegations of acts of
misconduct or violations by the certificate holder.

(5) The complainant may file a request for review by the board of the division director’s
dismissal of the complaint, within ten days of the date of the notice of dismissal
pursuant to subsection (H)(2)(e).

Non-abatement. Unwillingness, failure of the complainant to cooperate with division
staff or the board, withdrawal of the complaint or a specific allegation of misconduct or
violation contained in the complaint, settlement or compromise between the complainant
and the certificate holder, or restitution by the certificate holder shall not abate the
processing of any complaint or disciplinary proceeding.

Confidentiality of Complaints. The director, deputy director, division staff, board and
court employees shall keep information or documents obtained or generated by the



director, deputy director, division staff, board or court employees in the course of an
open investigation or received in an initial report of misconduct confidential, except as
mandated by court rules or this section.

(1) Confidential information may also be disclosed during the course of an open investigation:

(a) To court staff, the attorney general, county attorney, law enforcement and other
regulatory officials;

(b) If the director makes a finding the disclosure is in the best interest of the public and the
interest is not outweighed by any other interests; or

() Is not contrary to law.

(2) Once afinding of probable cause has been entered all information and documents are
open for public inspection unless:

(a) Confidential by law or public record rules adopted by the supreme court; or

(b) If the deputy director, as probable cause evaluator, determines further
investigation is necessary, the information or documents and those compiled in
the further investigation shall remain confidential until probable cause is
determined.

(3) Complaints dismissed by the division director, pursuant to subsection (H)(2)(b) for
lack of jurisdiction or clear insufficiency are confidential and not a matter of public
record for inspection.

(4) Complaints dismissed by the board, pursuant to subsection (H)(24)(a)(3) are a matter
of public record for inspection.

Investigative Subpoenas. Upon the recommendation of division staff and a demonstration
of good cause, the division director, pursuant to subsection (D)(4)(a)(1), may issue an
investigative subpoena to any person or entity:

(1) For the purpose of securing documents or information from any person or entity, if
the documents or information are related to a pending investigation of alleged acts of
misconduct or violations regarding statutes, court rules, this section or the applicable
section of the ACJA.

(2) Subpoenas issued by the division director shall be issued and served in the same manner
as provided by the Arizona Rules of Civil Procedure. An employee of the court or any
other person as designated by the Arizona Rules of Civil Procedure may serve the
subpoena.

Processing Time Frames. Division staff shall:

(1) Prepare any complaint the division director has dismissed pursuant to subsections
(H)(2)(b) and (c) and forward the complaint to the board for review, pursuant to
subsection (H)(2)(d), at the next regularly scheduled board meeting.

(2) Prepare and forward to the board for review at the next regularly scheduled board
meeting, any investigated complaint the deputy director has reviewed and entered a
finding regarding probable cause, pursuant to subsection (H)(5)(c).

(3) Prepare the documents for informal discipline no later than 30 days following the



order of the board, pursuant to subsections (H)(7)(b) and (H)(25), unless the board
extends the time for good cause.

(4) Prepare the documents for formal discipline no later than 30 days following the order
of the board pursuant to subsections (H)(9)(b) and (H)(25), unless the board extends
the time for good cause.

(5) File the formal statement of charges with the disciplinary clerk and arrange for
service no later than 30 days following the order of the board, pursuant to subsection
(H)(20), unless the board extends the time for good cause.

(6) Serve the board’s order of emergency summary suspension and expedited hearing
immediately on the certificate holder, pursuant to subsection (H)(9)(d)(2).

(7) Except as provided in subsections (H)(1)(i)(6) and (8), deposit in the United States
mail addressed to the last known address on file with division staff, written notice of
the board’s final decision and order, regarding a complaint matter, to the certificate
holder and complainant within ten days after the board’s decision, pursuant to
subsection (H)(26)(b) and (c). Notice by mail is complete upon deposit in the United
States mail.

(8) Mail the board’s final order of suspension or revocation of the certificate, pursuant to
subsection (H)(26)(b) to the certificate holder, by certified mail return receipt
requested, within two days, after the board’s decision, addressed to the last known
address on file with division staff; and

(9) Process complaints timely, with the goal of processing 98 percent of all complaints
within 22 months from date of receipt to final decision by the board.

2. Initial Screening of a Complaint. Upon receipt of a complaint:
a. Division staff shall:

(1) Consider if a complaint:

(a) Falls outside the supreme court’s jurisdiction;

(b) Does not provide the name of a certificate holder;

(c) Does not contain sufficient information to permit an investigation;

(d) Does not provide specific allegations of acts of misconduct or violations of the
statutes, court rules, this section or the applicable section of the ACJA,;

(e) Contains allegations of acts of misconduct or violations, that if true, would not
constitute a violation of the statutes, court rule, this section or the applicable
section of the ACJA, the certificate holder is required to comply with;

(f) Does not provide the name of the complainant; or

(9) Does warrant further investigation and evaluation.

(2) Recommend the division director dismiss the complaint if the complaint:

(a) Falls outside the jurisdiction of the supreme court, court rules, this section, the
applicable section of the ACJA, or the laws applicable to the certificate holder;

(b) Does not provide the name of a certificate holder;

(c) Does not contain sufficient information to permit an investigation;

(d) Does not provide specific allegations of acts of misconduct or violations of the
statutes, court rules, this section or the applicable section of the ACJA,;

(e) Contains allegations of acts of misconduct or violations that if true, would not



constitute a violation of the statutes, court rules, this section or the applicable
section the certificate holder is required to comply with; or
(F) Does not provide the name of the complainant.

(3) Report all complaints dismissed by the division director to the board at the next
regularly scheduled board meeting following the determination by the division
director; and

(4) Provide written notice to the complainant and the certificate holder of the division
director’s decision to dismiss the complaint for the reasons in subsection (H)(2)(b)
and (c), within ten days of the division director’s decision.

b. The division director may:

(1) Direct division staff to return an incomplete complaint to the complainant for
additional information;

(2) Dismiss a complaint, pursuant to subsection (D)(4)(a)(2), with or without prejudice,
if the complaint falls outside the jurisdiction of the supreme court, the statutes, court
rules, this section or the applicable section of the ACJA;

(3) Dismiss a complaint, pursuant to subsection (D)(4)(a)(3), with or without prejudice,
if the complaint meets any of the criteria of subsection (H)(2)(a)(2)(b) through (f); or

(4) Refer the complaint to another state agency or entity with jurisdiction, if appropriate,
pursuant to subsection (D)(4)(a)(4).

c. The division director shall dismiss the complaint, if the complainant does not supply
documents or other information to remedy an insufficient complaint or demonstrate the
alleged acts of misconduct or violations are within the certificate holder’s responsibilities
as required by statutes, court rules, this section or the applicable section of ACJA.

d. The board shall review, pursuant to subsection (D)(5)(c)(1)(e), the division director’s
dismissal of a complaint and do one of the following:

(1) Affirm the division director’s dismissal; or
(2) Request additional investigation of the dismissed complaint; pursuant to subsection

(D)B)(©)(2)(c).

e. The complainant may request the board review the division director’s dismissal of the
complaint pursuant to subsection (H)(2)(b) or (c) by submitting a written request for
review, specifying the requested reasons for the board’s review. The complainant shall
submit the request for review to division staff within ten days of the written notice of the
division director’s dismissal of the complaint.

3. Investigation. Division staff shall investigate the complaint, after completion of the initial
screening of the complaint and the determination a complaint is within the jurisdiction of the
supreme court and warrants further investigation pursuant to subsection (H)(2)(a)(1)(g).
a. Preliminary Investigation. Division staff shall conduct an investigation of all complaints

not dismissed by the division director to determine if a certificate holder has violated
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statutes, court rules, this section, or the applicable section of the ACJA; or for the purpose
of securing information useful in the lawful administration of the law, this section, or the
applicable sections of the ACJA.

b. Notification to Certificate Holder of Complaint. Division staff shall send the complaint
to the certificate holder within fifteen days of receiving the complaint or the date the
director initiates a complaint pursuant to subsections (D)(2)(b)(3) and (H)(1)(b)(4)(b).

c. Certificate Holder’s Response to Notification of Complaint. The certificate holder shall
provide a written response to the complaint within thirty days of the notification of the
complaint. The board shall not proceed with disciplinary action without providing the
certificate holder the complaint and an opportunity to respond to the complaint, except in
a matter regarding an emergency suspension pursuant to subsection (H)(9)(d). Failure by
the certificate holder to accept notification of a complaint or failure to respond to the
complaint shall not prevent division staff from proceeding with an investigation and the
board from taking any disciplinary action.

(1) If the certificate holder is unable to respond to a complaint within the time frame
established by subsection (H)(3)(c), the certificate holder may submit a written
request to the division director for an extension of time to respond. The request for
an extension of time to respond shall demonstrate good cause exists for an extension
and shall provide a proposed date for fulfillment of the response requirement. The
certificate holder shall file the written request for an extension of time to respond to
the complaint, no later than five days prior to the date the response is due.

(2) The division director shall determine if good cause exists for an extension. Division
staff shall notify the certificate holder of the division director’s decision on the
request for an extension of time for providing a written response, within five days of
the request for extension from the certificate holder.

4. Preparation of Investigation Summary. Upon completion of the investigation, division staff
shall prepare a written investigation summary for review by the probable cause evaluator.
The investigation summary shall include an analysis of the allegations of misconduct and
violations and a recommendation as to whether probable cause exists demonstrating the
certificate holder committed any of the alleged acts of misconduct or violations.

5. Probable Cause Review. Pursuant to subsection (H)(4) division staff shall forward the
investigation summary to the probable cause evaluator for review and determination as to
whether probable cause exists misconduct or violations occurred and are demonstrated in the
investigation summary.

a. The deputy director, serving in the capacity of probable cause evaluator pursuant to

subsection (D)(3)(a), shall review the written investigation summary of the allegations of
acts of misconduct or violations. The deputy director may agree or disagree with the
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recommendations contained in the summary and may do one or more of the following:

(1) Direct division staff to investigate further;

(2) Determine probable cause does not exist demonstrating the certificate holder has
committed any acts of misconduct or violations of the statutes, court rules, this
section, or the applicable section of the ACJA and enter a written finding to that
effect; or

(3) Determine probable cause exists demonstrating the certificate holder has committed
one or more acts of misconduct or violations of the statutes, court rules, this section,
or the applicable section of the ACJA and enter a written finding to that effect.

b. If the probable cause evaluator directs division staff to investigate the complaint further,
pursuant to subsection (H)(5)(a)(1), division staff shall do so immediately.

c. Upon review of the finding by the probable cause evaluator, pursuant to subsection
(H)(5)(a)(2) and (3), division staff shall forward to the board, pursuant to subsection
(H)(2)(1)(2), the investigation summary, finding by the probable cause evaluator and a
written recommendation by the division director for the appropriate disposition of the
complaint. The written recommendation by the division director shall include any
sanctions if applicable, pursuant to subsections (H)(7), (H)(9), (H)(24)(a)(6) and
(H)(24)(b). The board shall review these documents at the next regularly scheduled
board meeting and do one of the following:

(1) Determine the certificate holder did not commit any acts of misconduct or violations
and dismiss the complaint pursuant to subsections (D)(5)(c)(1)(g) and (H)(24)(a)(3);

(2) Determine the allegations of acts of misconduct or violations do not warrant
discipline pursuant to subsection (D)(5)(c)(1)(g), but the certificate holder’s actions
need modification or elimination and send an advisory letter to the certificate holder
pursuant to subsections (H)(24)(a)(4) and (H)(24)(b)(1);

(3) Determine the allegations of acts of misconduct or violations may be resolved
through informal discipline proceedings pursuant to subsection (H)(7);

(4) Determine the acts of misconduct or violations may be resolved through a formal
interview, pursuant to subsection (H)(8);

(5) Determine the acts of misconduct or violations may be resolved through a formal
discipline proceeding, pursuant to subsection (H)(9); or

(6) Determine the acts of misconduct or violations pose harm or a risk to the public
health, safety or welfare and require resolution through an emergency summary
suspension, pursuant to subsection (H)(9)(d). An emergency summary suspension is
a formal discipline proceeding.

6. Grounds for Discipline. A certificate holder is subject to disciplinary action if the board
finds the certificate holder has engaged in one ef-or more of the following:

a. Failed to perform any duty to discharge any obligation in the course of the certificate

holder’s responsibilities as required by law, court rules, this section or the applicable
section of the ACJA,;
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Failed to comply with or complete a corrective action plan resulting from an audit or
course monitoring;

Failed to cooperate with or supply information to the director, deputy director, division
staff or board by the specific time stated in any request;

. Aided or assisted another person or business entity to provide services requiring
certification if the other person or entity does not hold the required certification;

Conviction of a criminal offense while certified by final judgment of a felony relevant to
certification;

Failed to provide information regarding a criminal conviction;

Exhibited gross negligence;

Exhibited incompetence in the performance of duties;

Evaded service of a subpoena or notice of the director, division director or board,;

The existence of any cause for which original certification or renewal of certification could
have been denied pursuant to subsections (E)(2)(c) or (G)(4)(c) and the applicable section of
the ACJA;

Engaged in unprofessional conduct, including:

(1) Assisted an applicant or certificate holder in the use of deception, dishonesty or fraud
to secure an initial certificate or renewal of a certificate;

(2) Failed to comply with any court order, board order or other regulatory agency order
relevant to the profession or occupation;

(3) Failed to comply with any federal, state or local law or rule governing the practice of
the profession or occupation;

(4) Failed to comply with any terms of a consent agreement, restriction of a certificate or
corrective action plan;

(5) Failed to retain client or customer records for a period of three years unless law or
rule allows for a different retention period,;

(6) Failed to practice competently by use of unsafe or unacceptable practices;

(7) Failed during the performance of any responsibility or duty of the profession or
occupation to use the degree of care, skill and proficiency commonly exercised by
the ordinary skillful, careful and prudent professional certificate holder engaged in
similar practice under the same or similar conditions regardless of any level of harm
or injury to the client or customer;

(8) Failed to practice competently by reason of any cause on a single occasion or on
multiple occasions by performing unsafe or unacceptable client or customer care or
failed to conform to the essential standards of acceptable and prevailing practice;
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(9) Used advertising intended to or having a tendency to deceive the public;

(10) Used a supreme court certification to deceive the public in level of skills or abilities;

(12) Willfully made or filed false reports or records in the practice of the profession or
occupation;

(12) Failed to file required reports, records or pleadings in the practice of the profession
or occupation;

(13) Delegated professional or occupational responsibilities or duties to an employee or
person who the certificate holder knows does not possess the necessary level of
education, experience, skills or credentials to perform the duties of the profession or
occupation unless authorized to do so by the applicable section of the ACJA,

(14) Performed the responsibilities or duties of the profession or occupation when
medically or psychologically unfit to do so;

(15) Engaged in habitual substance abuse;

(16) Engaged in undue influence over a client or customer to the benefit, financial or
otherwise, of the certificate holder or a third party; or

(17) Violated any statutory, court rule, or the applicable ACJA section regarding a
confidentiality requirement.

7. Informal Disciplinary Proceedings.

a. Commencement. Following entry of a finding of probable cause by the probable cause
evaluator and review of the recommendation of the division director pursuant to
subsections (H)(5)(a) and (c), the board may commence informal disciplinary
proceedings if the board finds the complaint is appropriate for resolution through
informal disciplinary proceedings.

b. Decision of the Board. The board may resolve the complaint through informal
disciplinary proceedings and impose an informal sanction pursuant to subsection
(H)(24)(a)(6)(a) or may take other action pursuant to this section. The Board, pursuant
to subsection (D)(5)(c)(2)(F)(iv), shall order the preparation of documents necessary to
commence informal disciplinary proceedings. The board may make procedural
determinations to consolidate or sever any informal discipline matter pursuant to
subsection (D)(5)(c)(2)(e). The provisions of subsections (H)(24) and (H)(25) apply to
the decision and order of the board. Informal disciplinary proceedings:

(1) Do not provide the certificate holder the right to a hearing;

(2) May result in the informal sanction of a letter of concern;

(3) Are not subject to special action proceedings pursuant to subsection (H)(27); and
(4) Are not confidential.

8. Request for Formal Interview. Upon entry of a finding of probable cause by the probable
cause evaluator and review of the recommendation of the division director pursuant to
subsections (H)(5)(a) and (c), and a board determination formal discipline is warranted, but
before the filing of the formal statement of charges, the board may request a formal
interview with a certificate holder, pursuant to subsection (D)(5)(c)(2)(d). The request for a
formal interview is to determine if the facts of the complaint may be capable of resolution
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outside of a formal disciplinary process by consent agreement or other negotiated
settlement, pursuant to subsection (H)(24)(a)(6)(c) between the board and certificate holder.
The board shall hold the formal interview at the next regularly scheduled board meeting,
unless the board determines good cause to expedite the interview.

a.

Once the board determines a formal interview is necessary, division staff shall provide
the certificate holder a copy of the investigation summary, finding by the probable cause
evaluator and the written recommendation by the division director for the appropriate
disposition of the complaint. Division staff shall also provide written notice of the day
and time of the scheduled interview. If the certificate holder declines the board’s request
for an interview, the certificate holder does not forfeit the right to request a hearing
pursuant to subsection (H)(12).

If the certificate holder declines the board’s request for a formal interview, or if the
division director’s recommended sanctions for future found violations include a
suspension of more than twelve months or revocation, the board shall order the
preparation of documents necessary for a filing of a formal statement of charges pursuant
to subsections (D)(5)(c)(1)(f)(iv) and (H)(9)(b). The board may consolidate or sever any
discipline matter pursuant to subsection (D)(5)(c)(2)(e).

Upon the completion of the formal interview, if the board enters a finding the evidence
obtained during the investigation or provided by the certificate holder merits a
suspension of more than twelve months or revocation of the certificate, the board shall
order the preparation of documents for filing a formal statement of charges, pursuant to
subsections D(5)(c)(1)(F)(iv) and H(9)(b).

Upon the completion of the formal interview, if the board enters a finding the evidence
obtained during the investigation or provided by the certificate holder demonstrates the
public’s health, safety, or welfare requires emergency action, the board shall issue an
emergency summary suspension order pursuant to subsections (D)(5)(c)(1)(f)(v) and
H(9)(d).

Upon completion of the formal interview, if the board determines the evidence obtained
during the investigation or provided by the certificate holder does not merit a suspension
of more than twelve months, revocation, or an emergency summary suspension, the
board may take one or more of the following actions:

(1) Determine the certificate holder did not commit any acts of misconduct or violations
of statutes, court rules, this section, or the applicable section of the ACJA and
dismiss the complaint pursuant to subsections (D)(5)(c)(1)(g) and (H)(24)(a)(3);

(2) Determine the allegations of acts of misconduct or violations of statutes, court rules,
this section, or the applicable section of the ACJA, do not warrant discipline, but the
certificate holder’s actions need modification or elimination and send an advisory
letter to the certificate holder, pursuant to subsections (D)(5)(c)(1)(g), (H)(24)(a)(4)
and (H)(24)(b)(1);

(3) Determine the certificate holder committed one or more acts of misconduct or
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violations of the statutes, court rules, this section or the applicable section of the
ACJA, and the complaint is appropriate for resolution through informal discipline
proceedings pursuant to subsections (D)(5)(c)(1)(g) and (H)(7);

(4) Determine the certificate holder committed one or more acts of misconduct or
violations of the statutes, court rules, this section or the applicable section of the
ACJA, and the compliant is appropriate for resolution through a consent agreement
as part of formal disciplinary proceedings, pursuant to subsections (D)(5)(c)(1)(g)
and (H)(24)(a)(6)(c); or

(5) Determine the certificate holder committed one or more acts of misconduct or
violations of the statutes, court rules, this section or the applicable section of the
ACJA and the complaint is appropriate for resolution only through formal discipline
proceedings, pursuant to subsection (D)(5)(c)(1)(g) and (H)(9).

f. If the board, after the formal interview is concluded, determines the acts of misconduct
or violations warrant an emergency summary suspension, the board shall make an order
for an expedited hearing, pursuant to subsections (H)(9)(d)(1) and (H)(12)(d).

9. Formal Disciplinary Proceedings.

a. Commencement. Upon entry of a finding of probable cause by the probable cause
evaluator and review of the recommendation of the division director pursuant to
subsection (H)(5)(c), the board may commence formal disciplinary proceedings.

b. Decision of the Board. On review of the recommendation of the division director, the
board may resolve the complaint through formal disciplinary proceedings and impose
informal and formal sanctions pursuant to subsection (H)(24)(a) and (b) or may take
other actions pursuant to this section. The board, pursuant to subsection
(D)(5)(c)(1)(F)(iv) shall order the preparation of the documents necessary to commence
formal disciplinary proceedings. The board may make procedural determinations to
consolidate or sever any formal disciplinary matter pursuant to (D)(5)(c)(2)(e). The
provisions of subsections (H)(24) and (H)(25) apply to the decision and order of the
board. Formal disciplinary proceedings:

(1) Provide the certificate holder the right to a hearing, pursuant to subsection
(H)(12)(c);

(2) May result in informal and formal sanctions, including an emergency summary
suspension pursuant to subsections (H)(24)(5) and (6);

(3) May result in costs and civil penalties pursuant to subsections (H)(24)(6)(j) and (k);

(4) Are subject to special action proceedings pursuant to subsection (H)(27); and

(5) Are not confidential.

c. Notice to Certificate Holder. Upon commencement of formal disciplinary proceedings
by a board order, division staff shall notify the certificate holder of the board’s order and
provide the certificate holder with a copy of the investigation summary, the division
director’s recommendations and the deputy director’s finding of probable cause.
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d. Emergency Summary Suspension.

(1) Upon entry of a finding of probable cause by the probable cause evaluator and
review of the recommendation of the division director pursuant to subsection
(H)(5)(c), if the board finds the public health, safety or welfare is at risk and requires
emergency action, the board shall order an immediate emergency summary
suspension of a certificate and set a date for an expedited hearing while formal
disciplinary proceedings are pending.

(2) Division staff shall ensure the order of emergency summary suspension is
immediately served on the certificate holder with the notice of the emergency
summary suspension and the expedited hearing as ordered by the board, pursuant to
this subsection and subsection (H)(12)(d).

(3) The hearing shall be held within ten days of the board’s order of summary
suspension.

(4) The hearing officer shall only grant an extension of the ten day time period for
holding the expedited hearing under extraordinary circumstances at the request of
either party. The certificate holder may consent to a longer time period for the
extension and the reasons for the extension shall be part of the record.

(5) Division staff shall notify all applicable courts including superior court presiding
judges, clerks of the superior court and superior court administrators of the
emergency summary suspension.

10. Notice of Formal Statement of Charges and Proceedings; and Right to Hearing. Upon motion
and order of the board, division staff shall:

a.

C.

d.

Prepare the formal statement of charges pursuant to subsection (H)(1)(i)(4) and include in
the statement all of the following:

(1) A short and plain statement of the allegations;

(2) A reference to statutes, court rules, this section and the applicable ACJA section;

(3) A statement indicating the certificate holder has the right to a hearing, pursuant to
subsection (H)(12)(c);

(4) A statement indicating the request for hearing shall be in writing and made within
fifteen days of receipt of the notice, pursuant to subsection (H)(13); and

(5) A statement of the requirements for filing an answer pursuant to subsections (H)(11)
and (17).

Present the formal statement of charges to the board chair or designee for review and
signature;

File the signed formal statement of charges with the disciplinary clerk;

Arrange for service of the notice of formal statement of charges to the certificate holder
pursuant to Rule 4, Rules of Civil Procedure; and

17



11.

12.

13.

14.

e. Amendments to the formal statement of charges are permissible upon motion and order of
the board.

Answer to Formal Statement of Charges or Default. The certificate holder shall file an
answer to the formal statement of charges within fifteen days after the date the statement is
served, unless otherwise ordered by the board for good cause. Answers shall comply with
Rule 8, Rules of Civil Procedure. Any defenses not raised in the answer are waived. If a
certificate holder fails to file an answer within the time provided, the certificate holder is in
default and the factual allegations in the formal statement of charges are deemed admitted.
The board may enter a finding or findings against the certificate holder of one or more of the
assertions contained in the notice.

Right to Hearing.

a. Exceptas provided in subsection (E)(1)(f)(2)(d)(iii), an applicant denied initial or renewal
certification pursuant to subsections (E)(2)(c) or (G)(4) may request a hearing.

b. Pursuant to subsection (E)(9)(b), an applicant denied reinstatement of certification may
request a hearing, except if the applicant fails to provide required information within the
requested time frame.

c. A certificate holder served with a formal statement of charges pursuant to subsection
(H)(9) may request a hearing.

d. A certificate holder issued an emergency summary suspension pursuant to subsection
(H)(9)(d)(1) shall have an expedited hearing.

Request for Hearing. The applicant or certificate holder shall request the hearing within
fifteen days of the notice of denial of initial or renewal certification; or the notice of a formal
statement of charges. The request shall include the ACJA subsection entitling a person or
business to a hearing, the factual basis supporting the request for hearing and the relief
demanded.

Selection of Hearing Officer for Certification or Discipline Hearing. Upon written request
by an applicant or certificate holder entitled to a hearing pursuant to subsection (H)(12), the
disciplinary clerk shall select a hearing officer.

a. The disciplinary clerk shall select a hearing officer from the list of hearing officers
appointed by the supreme court. The hearing officer shall have the following
qualifications:

(1) Admitted to the practice of law in Arizona; and
(a) Anactive member in good standing for at least seven years with the State Bar of
Arizona; or
(b) An active or retired judicial officer.
(2)Have knowledge in the procedure for conducting administrative hearings regarding
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b.

the denial of initial or renewal of certification or alleged acts of misconduct or
violations by a certificate holder pursuant to this section or the applicable ACJA
section.

The disciplinary clerk may request the presiding judge of the superior court in the county
where the alleged acts of misconduct or violations occurred to supply a hearing room and
any other necessary resources.

15. Time Line for Hearing. The disciplinary clerk or hearing officer shall:

a.

Ensure the hearing is held within 60 days of receipt of the request for hearing. The
hearing officer may continue the hearing date upon request or stipulation of the parties,
or upon the hearing officer’s own motion, for good cause shown. The hearing officer
shall grant continuances no more than 30 days at a time and may not extend the hearing
on the merits beyond 120 days from the filing of the formal statement of charges.

If the request to continue the hearing is filed by division staff, the hearing officer shall
ensure the hearing is held as soon as practical at the discretion of the hearing officer but
no less than fifteen days after notice, as required by subsection (H)(16).

16. Notice of Hearing. The disciplinary clerk shall prepare and give notice of the hearing to the
applicant or certificate holder and division staff, at least fifteen days prior to the date set for
hearing.

a.

b.

The notice shall include the following information:

(1) A statement of the legal authority and jurisdiction for conduct of the hearing;

(2) A statement of the date, time, place and nature of the hearing; and

(3) A reference to the particular sections of the statutes, rules and ACJA sections
involved.

The disciplinary clerk shall accomplish service of the notice of hearing by United States
mail to the last address of record on file with division staff. Service is accomplished in
accordance with Rule 5, Rules of Civil Procedure by deposit in the United States mail.

If an attorney represents an applicant, certificate holder or division staff, the disciplinary
clerk shall make service to the attorney of record.
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17. Filings of Pleadings, Motions and Other Documents.

a. The applicant or certificate holder and division staff shall file all pleadings, motions or
other documents with the disciplinary clerk at least fifteen days prior to the scheduled
hearing date, unless otherwise ordered by the hearing officer.

b. The applicant or certificate holder and division staff shall file responses to all pleadings,
motions, or other documents with the disciplinary clerk within ten days of the filing of
the pleading, motion, or other document.

c. The party filing the pleading, motion, or other document may reply within five days of
the filing of the response to the motion.

d. Copies of all filings shall be delivered to the disciplinary clerk, the hearing officer and all
parties to the proceeding.

18. Discovery.

a. There is no discovery, except as provided in this section, unless mutually agreed to by the
parties or ordered by the hearing officer.

b. The hearing officer, upon written request, shall order a party to allow the requesting
party to have a reasonable opportunity to inspect and copy, at the requesting party’s
expense, admissible documentary evidence or documents reasonably calculated to lead to
admissible evidence prior to a hearing, provided the evidence is not privileged.

c. Upon the hearing officer’s own motion or request by a party, the hearing officer shall
order the disclosure of documentary evidence intended for use at the hearing provided
the evidence is not privileged. The hearing officer shall order the disclosure at least ten
days prior to the hearing.

d. A hearing officer shall review and rule upon any claims of privilege challenged by a
party with respect to subsections (H)(18)(b) and (c).

e. Within fifteen days of receipt of the notice of hearing, the parties shall exchange a list of
witnesses containing the names, addresses and telephone numbers of all persons known to
have knowledge of the relevant facts. The list of witnesses shall designate those persons the
parties intend to call at the hearing and summarize the anticipated testimony of each witness.

f. Parties may submit a motion to the hearing officer to take depositions of witnesses who
cannot be subpoenaed or are otherwise unable to attend the hearing, for use as evidence
at the hearing. The hearing officer may order the deposition of any other witness upon
motion and for good cause shown. In either circumstance, the requesting party shall file
a written motion for deposition with the hearing officer within ten days of the filing of
the list of witnesses. The requesting party shall provide copies to all parties, setting forth
the name and address of the witness, subject matter of the deposition, documents, if any,
the parties are seeking for production, time and place proposed for the deposition and
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justification for the deposition.

Parties shall file responses to requests for depositions, including motions to quash, within
five days after the filing of the request for deposition. The hearing officer shall enter a
final order regarding any motions for depositions.

If a deposition is permitted and ordered by the hearing officer, the hearing officer shall
issue a subpoena and written order. The subpoena and order shall identify the person to
be deposed, scope of testimony to be taken, documents, if any, to be produced and the
time and place of the deposition. The party requesting the deposition shall arrange for
service of the subpoena and order with service on all parties five days before the time
fixed for taking the deposition unless, for good cause shown, the time is shortened by the
hearing officer.

19. Subpoena.

a.

For the purpose of the hearing, a hearing officer may subpoena witnesses or
documentary evidence, administer oaths and examine under oath any individual relative
to the subject of any hearing.

Subpoenas shall be issued by a hearing officer and served in the same manner as provided
by Rule 45, Rules of Civil Procedure. An employee of the court or any other person as
provided by Rule 45, Rules of Civil Procedure may serve the subpoena.

If a person fails to obey a subpoena served in accordance with the provisions of this section,
the board or hearing officer may forward a report of the disobedience, together with a copy
of the subpoena and proof of service, to the superior court and request the superior court
judge issue an order requiring the appearance by a person or the production of documents, or
both. The superior court may treat the failure to obey the subpoena as contempt of court and
may impose penalties as though the person had disobeyed a subpoena issued by the court.

20. Prehearing Conference. The hearing officer may order and conduct a pre-hearing conference
at the request of any party or on the hearing officer’s own initiative. The purpose of the
conference is to consider imposing limitations to promote simplicity in procedures, fairness
in administration, elimination of unnecessary expense and protection of the public while
preserving the rights of the certificate holder. The hearing officer may take any of the
following actions:

a.

Establish a hearing schedule to ensure early and continuing control so the matter shall
not be protracted because of lack of management;

Dispose of outstanding procedural matters;
Narrow the issues for adjudication;

Dispose of preliminary legal issues, including ruling on pre-hearing motions;
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0.

Obtain stipulations from the parties to the admission of evidence, facts and legal
conclusions not contested:;
Identify witnesses and coordinate testimony; and

Consider any other matters to aid in the expeditious conduct of the hearing.

21. Procedure at Hearings.

a.

C.

Hearing Officer. The hearing officer shall preside over the hearing and decide all requests for
a continuance, motions, determine the order of proof and manner of presentation of other
evidence, issue subpoenas, place witnesses under oath, recess or adjourn the hearing and
prescribe and enforce general rules of conduct and decorum. Informal disposition may be
made of any case by stipulation, agreed settlement, consent order or default.

Rights of Parties and Other Persons at a Hearing. At a hearing:

(1) A party is entitled to enter an appearance, introduce evidence, examine and cross-
examine witnesses, make arguments and generally participate in the conduct of the
proceeding.

(2) Anapplicantor certificate holder may represent themselves or appear through counsel.
An attorney who intends to appear on behalf of a party shall promptly file a notice of
appearance with the disciplinary clerk providing the name, address and telephone
number of the party represented and the name, address and telephone number of the
attorney. A corporate officer or principal may represent a business entity in any
proceeding under this section, as permissible pursuant to Arizona Supreme Court Rule
31.

(3) All persons appearing before a hearing officer in any proceeding shall conform to the
conduct expected in the superior court.

Conduct of Hearing.

(1) All hearings are open to the public and shall conform to the provisions of ACJA § 1-
202: Public Meetings. The hearing officer may close the hearing to the public,
pursuant to ACJA § 1-202(C)(5).

(2) The hearing officer may conduct a hearing in an informal manner and without
adherence to the rules of pleading or evidence. The hearing officer may question
witnesses and shall require any evidence supporting a decision is substantial, reliable
and probative and shall exclude irrelevant, immaterial or unduly repetitious evidence.
There is no right to a jury.

(3) The hearing officer shall require all testimony taken is under oath or affirmation,
except matters of which judicial notice is taken or entered by stipulation. The hearing
officer may administer oaths and affirmations.

(4) In all formal disciplinary matters brought as the result of an order by the board,
evidence in support of the formal statement of disciplinary charges is presented first
and carries the burden of proof by a preponderance of the evidence. In matters brought
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at the request of any other person or entity, including requests for hearing on the denial
of initial or renewal of certification, the person or entity seeking the hearing shall
present first and carries the burden of proof, by a preponderance of the evidence.

d. Record of Hearing.

(1) The hearing officer shall ensure the oral proceedings, or any part of the oral proceedings,
are recorded. Upon the request of any party to the proceedings and payment of any
costs, the record of the proceedings shall be transcribed.

(2) A certified reporter shall make a full transcript of the proceedings if requested by a
party within five days prior to a hearing and upon order of the hearing officer. The
requesting party shall pay the cost of the transcript. The hearing officer may require
prepayment or a monetary deposit to cover the cost of the transcript. If transcribed,
the record is part of the court's record of the hearing and any other party with a direct
interest shall receive a copy of the record, at the request and expense of the
requesting party.

22. Recommendation Report of Hearing Officer.

a. The hearing officer shall, within 30 days of the closing of the record of a hearing,
prepare a written recommendation report and file the report with the disciplinary clerk.
The recommendation report shall include findings of fact, based on a preponderance of
the evidence and conclusions of law, separately stated.

b. The hearing officer shall take testimony and receive evidence regarding alleged acts of
misconduct or violations and possible sanctions. If the hearing officer recommends the
board enter a finding the certificate holder committed one or more acts of misconduct or
violations, the hearing officer shall include in the recommendation report, in a separately
stated section, an analysis of mitigating and aggravating factors and recommended
imposition of permissible sanctions pursuant to subsection (H)(24). The hearing officer
shall base the recommendations exclusively on the matters officially noticed and the
evidence presented.

(1) Mitigating factors may include but are not limited to the following:
(@) The absence of a prior disciplinary record;
(b) The absence of a dishonest motive;
(c) The absence of a selfish motive;
(d) Personal or emotional problems;
(e) A timely good faith effort to make restitution or to rectify consequences of
misconduct;
(f) Full and free disclosure to the division staff, the board or the hearing officer;
(9) A cooperative attitude toward any proceedings;
(h) Inexperience in the practice of the profession or occupation;
(i) Character or reputation;
() Physical or mental disability;
(k) Physical or mental impairment;
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() Delays in the disciplinary proceedings;

(m) Interim rehabilitation;

(n) Imposition of other penalties or sanctions;

(0) Remorse; or

(p) The remoteness of prior offenses.

(2) Aggravating factors may include but are not limited to the following:

(@) A prior disciplinary record;

(b) A dishonest motive;

(c) A selfish motive;

(d) Multiple offenses;

(e) Bad faith obstruction of the disciplinary proceedings by intentionally failing to
comply with this section, the applicable section of ACJA, court rules or orders of
the hearing officer;

(f) Submission of false evidence, false statements or other deceptive practices during
the discipline process;

(9) Refusal to acknowledge wrongful nature of the conduct;

(h) Vulnerability of the victim;

(i) Substantial experience in the profession or occupation; or

() Indifference to making restitution.

c. The disciplinary clerk shall distribute the hearing officer recommendation report to all
parties and the board by United States mail to the last address on file with the division
staff. Distribution is accomplished in accordance with Rule 5, Rules of Civil Procedure
by deposit in the United YUntied States mail.

d. The board may adopt or modify the hearing officer’s recommendation report in whole or
in part.

e. The board may remand the matter to the hearing officer in whole or in part, designating
the issues remanded. The board shall provide the hearing officer with an order
identifying the issues remanded.

23. Rehearing. A party to the hearing may request a rehearing of the matters involved in the
hearing. The requesting party shall file the written request with the hearing officer and the
disciplinary clerk within fifteen days after the disciplinary clerk has distributed the hearing
officer’s recommendation report to the parties pursuant to subsection (H)(22)(c). The
requesting party shall base the request for rehearing on one or more of the grounds listed in
Rule 59, Rules of Civil Procedure. The hearing officer shall allow any party served with a
request for rehearing to file a response within ten days of service. The hearing officer may
grant a rehearing of the matters involved in the hearing and shall make the decision to grant
or deny the request within ten days of the date the response for rehearing is filed.

24. Possible Actions for Resolution of a Complaint.

a. Upon completion of an investigation concerning alleged acts of misconduct or violations by a
certificate holder, which may or may not include a formal interview, informal or formal
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disciplinary proceedings, or a hearing, the board shall do one or more of the following:

(1) Request division staff to conduct further investigation;

(2) Refer the complaint to another entity with jurisdiction;

(3) Determine no violation exists and dismiss the complaint with or without prejudice;

(4) Determine no acts of misconduct or violation occurred and no discipline is
warranted; however, the certificate holder’s actions need modification or elimination
and issue an advisory letter pursuant to subsection (D)(5)(c)(1)(g);

(5) Enter a finding the certificate holder has violated any of the provisions of the
statutes, court rules, this section, or the applicable ACJA specific sections or
subsection (H)(6) and order an emergency summary suspension, pursuant to
subsection (H)(9)(d);

(6) Enter a finding the certificate holder has violated any of the provisions of the
statutes, court rules, this section, the applicable ACJA sections or subsection (H)(6)
and issue an order imposing any or a combination of the following informal or
formal disciplinary sanctions:

(a) Issue a letter of concern;

(b) Issue a censure;

(c) Resolve any found acts of misconduct or violations by consent order or other
negotiated settlement;

(d) Place specific restrictions on a certificate;

(e) Place the certificate holder on probation for a set period of time under specified
conditions;

(F) Mandate additional training for the certificate holder;

(9) Issue a cease and desist order pursuant to subsection (E)(6);

(h) Order suspension of a certificate for a set period of time with specific conditions
for reinstatement;

(i) Order revocation of a certificate with specific conditions for reinstatement;

(J) Assess costs associated with the investigation and disciplinary proceedings; or

(k) Impose civil penalties associated with the investigation and disciplinary
proceedings.

b. The following provisions apply to the actions specified in subsection (H)(24)(a):

(1) Anadvisory letter is not a discipline sanction and is confidential. While the conduct
does not warrant any disciplinary action, the board believes the certificate holder
should modify or eliminate certain practices and continuation of the activities leading
to the documentation regarding the conduct being submitted to the board may result
in future board action against the certificate holder. A certificate holder may file a
response with the board no later than fifteen days after the date of the advisory letter.
The certificate holder’s response is confidential and division staff shall file the
response in the complaint file.

(2) An informal disciplinary proceeding may result in a letter of concern but may not
include a censure, restrictions on a certificate, probation, mandated additional
training, suspension or revocation of the certificate, or imposition of civil penalties or
costs. A letter of concern is a written informal discipline sanction and is not
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confidential or appealable. A certificate holder may file a response to the letter of
concern no later than fifteen days after the date of the letter of concern. The
certificate holder’s response is public and division staff shall file the response in the
complaint file.

(3) The board may impose informal discipline in combination with formal discipline.

25. Decisions and Orders. The board shall make final decisions or orders in writing and shall
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include findings of fact and conclusions of law, separately stated. The board shall make
findings of fact by a preponderance of the evidence, based exclusively on the evidence and
on matters officially noticed and consider mitigating or aggravating factors pursuant to
subsections (H)(22)(b)(1) and (2).

Notice of Board’s Final Decision. Upon final order of the board regarding a certification or
complaint matter, division staff shall provide written notice of the board’s final decision and
order:

Regarding an initial or renewal certification matter, to the applicant or certificate holder
within ten days, by deposit in the United States mail addressed to the last known address
on file with division staff. Notice by mail is complete upon deposit in the United States
mail.

Regarding suspension or revocation of certification to the certificate holder by certified
mail, return receipt requested, within two days, addressed to the last known address on
file with division staff pursuant to subsection (H)(1)(i)(8). Division staff shall ensure the
order of emergency summary suspension is immediately served on the certificate holder
pursuant to subsection (H)(9)(d)(2). Division staff shall send any other disciplinary
order by the board, not involving suspension or revocation of certification, to the
certificate holder within ten days by deposit in the Unites States mail addressed to the
last known address on file with division staff, pursuant to subsection (H)(2)(i)(7). Notice
by mail is complete upon deposit in the United States mail.

Regarding a complaint matter, to the complainant within ten days, pursuant to subsection
H(1)(i)(7), by deposit in the United States mail addressed to the last known address on
file with division staff. Notice by mail is complete upon deposit in the United States
mail.

Filing of Special Action. Decisions of the board pursuant to this section and the applicable
ACJA sections are final. Parties may seek judicial review through a petition for a special

action within 35 days after entry of the board’s final order. The petition for special action
shall be pursuant to the Arizona Rules of Procedure for Special Actions.

[no changes]
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