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PART I: EXECUTIVE SUMMARY

Arizona Supreme Court Administrative Order No. 2014-79 (see Appendix A)
established the Task Force on the Review of the Role and Governance Structure of
the State Bar of Arizona (the “Mission and Governance Task Force,” or “Task
Force”). The Order directed the Task Force to review the Rules of the Supreme
Court on the mission and governance structure of the State Bar of Arizona (“SBA”)
and to make recommendations concerning the SBA’s mission and governance.

The members of this Task Force have distinguished credentials and a wealth
of governance experience. Its members include five former presidents of the SBA.
Other Task Force members have served on the SBA’s governing board, some in
leadership positions. Task Force members also include a former Arizona Secretary
of State and a former Arizona Attorney General, former Arizona gubernatorial
chiefs of staff, a past-president of Arizona State University, and leaders of public
and private organizations.

The Supreme Court oversees the SBA. Times change, and the entry of A.O.
2014-79 recognizes that what might have been appropriate for the Bar’s mission and
governance decades ago may not be optimal today. This review was not occasioned
by perceived problems with the current system, but rather in an attempt to follow
best practices. After considerable study and discussion of the SBA’s mission and
current governance structure and rules, the Task Force makes recommendations
that sharpen the focus of the Bar’s mission and provide for more efficient Bar
governance. These recommendations also take into consideration the 2015 opinion
of the United States Supreme Court in North Carolina State Board of Dental Examiners
v. FTC, which concerns oversight of a profession by a governmental entity.

Most of the recommendations in this report require amendments to Supreme
Court Rule 32, which provides for the “Organization of the State Bar of Arizona.”
Task Force recommendations that also require amendments to certain SBA by laws
are not included with this report.

The recommendations summarized below, and further explained in the
following pages of this report, acknowledge that the SBA’s past and current
governors, officers, volunteers, and staff perform worthwhile work with integrity
and dedication. Task Force members are grateful for all that these people have done
and for the work that they continue to do.

The recommendations in this report represent the views of a majority of Task
Force members. A member has submitted a dissenting view, which is included in
Appendix J.



Summary of Task Force Recommendations

Rule 32: The Task Force recommends amending Supreme Court Rule 32 to clarify
that the primary mission of the State Bar of Arizona is to protect and serve the public
and, secondarily, to serve its members. The Task Force also recommends restyling
and reorganizing sections of Rule 32 for clarity and readability. Appendix F shows
the provisions of Supreme Court Rule 32 as proposed by this report.

Integrated Bar: The Task Force recommends that the State Bar of Arizona continue
to be integrated and supervised by the Arizona Supreme Court and that membership
in the integrated bar be a requirement for practicing law in this state.

Composition of the Board: The Task Force supports the current system under
which some members of the governing board are elected by attorneys and other board
members are appointed.

However, the Task Force recommends reducing the board’s size (currently 30
members) to either 15 or 18 members. To accomplish this reduction, the Task Force
recommends eliminating ex officio board members, discontinuing a board seat
dedicated to the President of the Young Lawyers Section, and establishing fewer
electoral districts.

A smaller board can be composed in various ways by using different proportions of
elected and appointed members. The Task Force presents three options for composing
the governing board. One of the suggested options features a board on which the
majority of members would be elected by attorneys. The other two options propose a
board on which a majority of members would be appointed by the Arizona Supreme
Court.

To preserve continuity of the board’s leadership and its institutional knowledge, the
Task Force recommends that board members serve staggered terms. Implementation
of the governance recommendations in this report would achieve equal and
predictable election and appointment cycles. These recommendations include
implementation tables, shown in Appendix G, for each of the three suggested
governance options.

Qualifications, term limits, and removal of board members: The Task Force
recommends adding a requirement that attorneys who serve on the board, whether as
elected or appointed members, have a clean disciplinary record during a five-year
period preceding their board service.

Elected board members should have a term limit. Board members should serve no
more than three consecutive three-year terms, and should then sit-out a full term



before seeking reelection to additional terms. The Task Force recommends that Rule
32 also include a process for removing a board member for good cause.

Officers: The leadership track of the board should consist of three officers —a
president, a president-elect, and a secretary-treasurer — rather than the current five
officers. Appointed as well as elected board members should be eligible to hold office.

Fiduciary duties: To emphasize the fiduciary role of the board, the Task Force
recommends changing the name of the SBA’s “Board of Governors” to the “Board of
Trustees.” As a condition of serving on the board, board members should participate
in an orientation that specifically addresses their fiduciary duties.

Board of Legal Specialization: In response to North Carolina State Board of
Dental Examiners v. FTC, the Task Force proposes rule amendments that would
provide Supreme Court supervision over the State Bar’s Board of Legal
Specialization.



PART II: THE STATE BAR OF ARIZONA

A voluntary bar. The Arizona Bar Association was Arizona’s first organized

bar. It was formed in 1895, just 24 years after establishment of the territorial
Supreme Court. Membership in the Arizona Bar Association was voluntary.

An integrated bar. The State Bar Act, passed in 1933, established the State
Bar of Arizona. Under the Act, those engaged in the practice of law in Arizona were
required to be SBA members. At that time, Arizona had approximately 650
attorneys and two dozen judges, only a third of whom had been members of the
previous voluntary bar organization.

Supreme Court Rules. The Supreme Court adopted court rules governing
the SBA and the practice of law in 1973. Those rules maintained the SBA as an
integrated bar and mandated that attorneys be members as a requirement of
practicing law in Arizona. The Supreme Court and the Legislature exercised joint
oversight over the practice of law until the “sunset” of the State Bar Act in 1983.
Thereafter, and continuing to the present, the Arizona Supreme Court has
exclusively regulated the practice of law in Arizona.! Supreme Court Rule 31(a)(1)
specifically provides:

Any person or entity engaged in the practice of law or unauthorized
practice of law in this state, as defined by these rules, is subject to this
court's jurisdiction.

The current State Bar. The State Bar of Arizona now has more than 17,500
active members and an additional 5,000 members who are judges, retired or inactive
members, or in-house counsel.

The SBA currently has about 100 employees, more than $12 million in assets,
and an annual budget exceeding $14 million. Approximately one-half of the SBA’s
budget is devoted to attorney regulation. In 2013, the discipline system fielded

1 “This court has long recognized that under article III of the Constitution “the
practice of law is a matter exclusively within the authority of the Judiciary. The
determination of who shall practice law in Arizona and under what condition is a
function placed by the state constitution in this court.” In re Smith, 189 Ariz. 144,
146, 939 P.2d 422, 424 (1997) (quoting Hunt v. Maricopa County Employees Merit Sys.
Commission, 127 Ariz. 259, 261-62, 619 P.2d 1036, 1038-39 (1980) (citations omitted)).
The court’s authority over the practice of law is also based on the creation of an
integrated judicial department and the revisory jurisdiction of this court as provided
in article VI, sections 1 and 5(4) of the Arizona Constitution.” In re Creasy, 198 Ariz.
539,12 P.3d 214 (2000).



almost 3,500 inquiries and handled more than 700 formal attorney misconduct
investigations, resulting in 136 sanctions and 300 cases of diversion and member
assistance. The SBA that year also addressed nearly 100 complaints against non-
lawyers concerning the unauthorized practice of law.

The SBA offers widely used member services, such as the following, that are
designed to ensure professionalism and competence on the part of its attorney
members_and assist with the Bar’s primary responsibility of protecting the public:
(1) The “ethics hotline” fields about 2,500 calls annually (or about 10 calls each
business day). (2) A continuing legal education department presents nearly 200
seminars every year, about one-fourth of which concern ethics. (3) Nearly 2,000 SBA
members attend the Bar’s annual convention, which features dozens of education
sessions. (4) SBA sections regarding particular areas of the law serve more than
2,000 members and conduct about 160 programs annually. (5) More than two dozen
SBA committees deal with specific substantive matters of law, such as court rules
and jury instructions, or with broader issues such as the mentoring of new attorneys
and law office technology. (6) A law office assistance program helps lawyers
improve law office management skills, and a trust account hotline responds to
hundreds of inquiries each year regarding trust account management. (7) SBA
publications include a directory, which helps the public and other lawyers locate
licensed Arizona attorneys. (8) A monthly magazine, the Arizona Attorney, educates
attorneys about recent court rulings, discipline actions, and key topics affecting the
practice of law.

The SBA conducts other activities that also directly benefit the public. Every
year, the SBA receives approximately 100 claims for reimbursement from the Client
Protection Fund, which holds funds in trust from an annual assessment on SBA
members. Those funds go to pay about $300,000 annually to claimants whose
attorneys caused them financial harm. Moreover, the SBA’s conservatorship
program assures that clients receive their files when their attorneys die, disappear,
or become disabled without having a succession plan in place. The SBA also offers,
without charge, a voluntary arbitration program to expeditiously resolve fee
disputes between clients and their counsel. In addition, the SBA sponsors Law Day
legal clinics, provides legal services to veterans and active duty service men and
women, organizes programs benefitting the homeless, and provides a “diversity
pipeline” that introduces high school and elementary students to law careers.

In summary, the programs described above protect the public by educating
attorneys and by making them more capable, competent, and professional. These
programs also serve the public interest by providing remedies for individuals who
have been harmed by their counsel and by increasing the public’s access to legal
services and our justice system.



PART III: MISSION OF THE STATE BAR OF ARIZONA

A. Rule 32(a). Supreme Court Rule 32(a)(1) establishes the organization
known as the State Bar of Arizona. This rule also details the mission of the SBA in
a cumbersome, 266-word sentence.

In addition to being difficult to read, the Task Force believes the current Rule
32(a) fails to identify and express the SBA’s core mission. Task Force members
unanimously believe that the SBA’s primary mission is to protect and serve the
public. Activities undertaken by the SBA require the board to ask the predicate
question, “Does this activity in some way protect or serve the public?” The SBA’s
functions derive from affirmative answers to that question. The SBA has
responsibilities to improve the legal profession, to promote attorney competency, to
enhance the administration of justice, and to assure that everyone, regardless of
income, has access to the legal system, all of which derive from the bar’s
fundamental mission of protecting and serving the public.

Current Rule 32(a)(1) would make considerably more sense if the rule began
with a statement that the SBA’s core mission is protecting and serving the public.
The other substantive elements of the rule become more focused and meaningful
when preceded by a straightforward acknowledgement of that purpose. The Task
Force therefore recommends amending Rule 32(a) to clearly express the SBA’s core
mission.? The Task Force also recommends restyling and reorganizing Rule 32(a)
to make it easier to read and understand.?

B. An integrated bar. Attorneys understand that an “integrated” state
bar (also referred to as a “unified” or a “mandatory” bar) is one a person must join

in order to practice law in that state. Less understood are the reasons for having an
integrated bar. Simply put, the bar is integrated with, and an integral part of, the

2 The SBA has adopted a concise mission statement that includes in its first
eight words an emphasis on this core mission:

The State Bar of Arizona serves the public and enhances the legal
profession by promoting the competency, ethics, and professionalism
of its members and enhancing the administration of and access to
justice.

3 The proposed restyling of Rule 32(a) makes changes to paragraph 1 of the
current rule, entitled “establishment of state bar,” but omits in its entirety paragraph
2 of this rule, which is entitled “precedence of rules.” The Task Force believes that
paragraph 2 should either be deleted from the rule as unnecessary or moved to the
rules concerning admission to the bar.

6



Supreme Court. The functions of an integrated bar relate to, and assist in, the
administration of the judicial branch of government. See Bridegroom vs. State Bar, 27
Ariz. App. 47, 550 P.2d 1089 (1976).

An integrated bar benefits not only the Court and the bar, but the public as
well. The Court has adopted ethical rules for the protection of the public, and the
bar’s regulatory function assists the Court in enforcing those rules. But what is
equally important is that the bar works proactively to assure that its attorney
members comply with the rules. The bar educates it members on professionalism
and ethics and provides an ethics hotline so that attorneys may receive advice on
specific ethics questions. It assists attorneys with trust account regulations and law
office management. It promotes the competence of its members by establishing
sections in specific areas of practice and by educating members in substantive
matters of law. The bar is not required to provide these services to fulfill its
regulatory function, yet these services promote attorney competence, and they
therefore play an important role in consumer protection and serving the public
interest.

A review of current Supreme Court Rule 32(a) confirms the bar’s functions
and duties. The rule directs the SBA to “advance the administration of justice,” to
“aid the courts in carrying on the administration of justice,” to foster “high ideals of
integrity, learning, and competence” and to encourage “practices that will advance
and improve the honor and dignity of the legal profession.” The SBA’s convention,
committees, and sections, as well as other programs, further these objectives. While
the members of the legal profession benefit from these programs, those activities
also serve the broader needs of society.

The above-mentioned concepts in Rule 32(a) have a direct link with the
Arizona Rules of Professional Conduct, the Supreme Court’s ethics rules that every
attorney must follow. The preamble to those rules recognizes that “a lawyer . . . [is]
a public citizen having special responsibility for the quality of justice.” The
preamble continues,

As a public citizen, a lawyer should seek improvement of the law,
access to the legal system, the administration of justice and the quality
of service rendered by the legal profession . ... In addition, a lawyer
should further the public’s understanding of and confidence in the
rule of law and the justice system because legal institutions in a
constitutional democracy depend on popular participation and
support to maintain their authority.



The SBA’s responsibilities set forth in Rule 32 go hand-in-hand with lawyers’
duties under the ethical rules. The bar is the organization that effectuates those
duties for its members. An integrated bar has intrinsic value. It includes a vision
that lawyers do not practice in isolation. Rather, every individual attorney has a
relationship with the bar and the judicial system and is a partner in fulfilling the
worthy objectives described above.

The integrated bar provides an essential connection between its members,
the courts, and the community. A voluntary bar operates independently of the
Supreme Court, and without court supervision. It lacks a critical connection with
the court. By contrast, an integrated bar is interdependent with the court; they
function as the hand and the glove. For example, the SBA was instrumental in
proposing recent changes to the attorney discipline system to make it more efficient
and fair, which the Court adopted. An integrated bar brings technical expertise and
real-world experience in the practice of law to the governance and regulation of
attorneys. Itis a catalyst for an effective system of justice, and a keystone in the rule
of law.

Arizona has had an integrated bar since the SBA was established in 1933, but
recent legislative efforts have attempted to change this arrangement. In 2013, a bill
was introduced to make membership in the State Bar of Arizona optional. That bill
quickly died, but HB 2629, introduced in the First Regular Session of 2015, had a
similar objective, and unlike the 2013 bill, HB 2629 advanced out of a House
committee. HB 2629 eventually failed, but the full House vote that defeated the bill
was a close one.

These recent bills perceive the SBA as a union or a labor organization with
mandatory membership, and contrary to Arizona’s constitutional declaration that
Arizona is a right-to-work state.# These bills misconstrue the nature, purpose, and

4 See Ariz. Const. art. 25 (Right to Work). Nonetheless, the United States
Supreme Court has upheld the validity of integrated state bar associations. See, e.g.,
Keller v. State Bar of Calif., 496 U.S. 1, 4 (1990) (“We agree that lawyers admitted to
practice in the State may be required to join and pay dues to the State Bar, but
disagree as to the scope of permissible dues-financed activities in which the State
Bar may engage.”). With a few specified exceptions, dues-financed political or
ideological activities are expressly prohibited by Article XIII of the SBA’s bylaws.
The SBA’s bylaws also provide a process for challenging speech or activities
perceived to be impermissible. The process involves arbitration and, if a challenge

is upheld, it requires a refund of improperly spent bar dues. By comparison, a
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function of the SBA. Labor organizations exist primarily to bargain with employers
for their members’ benefit, for such things as compensation, working conditions,
vacations, hours, leave time, overtime, and pensions. But the SBA does not bargain
with law firms or the public for any of these employment-related benefits. Rather,
the SBA serves the public by upholding and enforcing attorneys’ responsibilities to
the public and advancing our system of justice. It is sui generis, a unique thing, and
comparisons with other professional boards or vocational unions attempt to liken
apples to carrots.

The most common complaint from attorneys about a mandatory bar is that
they pay for services that may not benefit them individually or that they may not
use.5 Itis true that an Arizona attorney does not need to utilize any non-regulatory
bar services; those services are optional. That is, attorneys can forego reading the
monthly magazine or decline to attend SBA continuing legal education programs or
the annual bar convention (although the foregoing services are self-supporting and
do not require the expenditure of dues). But other services—such as the client
protection fund, the member assistance and law office management programs, and
the conservatorship program —require the financial support of every attorney to be
effective. The duty to protect the public is not owed just by the attorneys who
become disabled, who mismanage a law office, or who cheat a client. All attorneys
bear a responsibility to protect the public. An integrated bar assures that every
attorney —not just half or even ninety percent of attorneys, but every attorney —
shares the cost of that responsibility. These invaluable services will cease to exist
with the demise of the integrated bar because no voluntary bar in Arizona offers
them.

Most states have integrated bars. A minority of states use other models,
which Task Force members have discussed. Arizona has had an integrated bar for
more than eighty years. Although like any institution the SBA can be improved, the
Task Force believes the integrated model well serves the courts, attorneys, and
people of Arizona. The Task Force therefore recommends that the SBA continue to
be an integrated bar association.

voluntary bar, one in which membership is not required to practice law, is free to
engage in political and ideological activities.

5 States that have voluntary bar associations by and large do not have lower
overall bar dues. They charge both a mandatory regulatory assessment and
separate voluntary bar dues, which together often exceed the annual membership
fee in the State Bar of Arizona. An integrated bar benefits from economies of scale
(for example, in human resources, technology, office expenses, and rent) that might
require duplication if there were separate regulatory and voluntary entities.

9



PART IV: GOVERNANCE OF THE STATE BAR OF ARIZONA

A. General Description of the Current Board. The SBA is a non-profit
corporation governed by a volunteer board. SBA governance provisions are found
in the SBA bylaws and in Supreme Court Rules 32(d) [“powers of board”], 32(e)
[“composition of board”], 32(f) [“officers of the State Bar”], and 32(g) [“annual
meeting”].

In summary, a 30-member Board of Governors currently governs the SBA.
The board is composed of 26 voting members, specifically, nineteen elected attorney
members, four public members appointed by the SBA board, and three at-large
members appointed by the Arizona Supreme Court. In addition, the board includes
several non-voting ex officio members, including the deans of Arizona’s three law
schools.

The Task Force’s discussions regarding current bar governance included the
following topics: (1) whether the board is the proper size or too large to be effective;
(2) whether board members are elected from disproportionately-sized districts; (3)
whether elections result in disproportional representation; (4) the irregularity of
election cycles; (5) whether public members are underrepresented on the board; and
(6) whether it is appropriate for public members to be appointed by the board on
which they will serve.

B. Election of Board Members Currently. Active Arizona attorneys
elect board members from eight geographic districts that are aligned by counties.
The geographic districts, and the number of board members elected from each
district, are as follows:

District # District area # of board
members

Mohave, Navajo, Coconino, Apache
Yavapai

Gila, Graham, Greenlee

Cochise

Pima, Santa Cruz

Maricopa

La Paz, Yuma

Pinal

([Tl |W[N|-
Rk W|lR|R|R|~

Elected board members serve three-year terms. The current rules provide for
elections in two years of a three-year cycle. In one year of the cycle, board members
are elected from Districts 1, 3, 4, 5, and 7 (a total of seven members); in a second
year, members are elected from Districts 2, 6, and 8 (a total of eleven members.) No
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board elections occur in the third year of the cycle unless a special election is needed
to fill a vacant seat.

In addition, the president of the Young Lawyers Section (“YLS”) serves on
the board as a 19th voting member. A new YLS president is elected every year, and
accordingly, the YLS president serves a one-year term on the SBA board.

C. Appointment of Board Members Currently. “Public” and “at-large”
members are appointed to the board.

Public members: Supreme Court Rule 32(e)(2) authorizes the SBA board to
appoint four “public” members. These members may not be members of the bar or
have any financial interest in the practice of law. Each public member serves a three-
year term and may be reappointed for one additional term.

At-large members: Supreme Court Rule 32(e)(2) authorizes the Court to
appoint three “at large” members. At-large members are appointed to serve three-
year terms, and have no term limit. At-large members need not be attorneys. The
Court’s at-large appointees traditionally provide expertise or help ensure diversity
on the board.

With regard to appointed board members:

J A minority of Task Force members expressed the view that no
attorneys—by either appointment or election—should serve on the
board (i.e., that the regulated should not serve as the regulators).
Those who hold this view would require that the board be composed
entirely of appointed public members. However, the majority of Task
Force members disagree with this view. The majority believes that
view places undue focus on the board’s regulatory function and
ignores the board’s numerous non-regulatory activities that benefit
the public.

The Task Force notes that virtually all of Arizona’s other professional
boards include members from their respective occupations. Among
these professional boards are the State Boards of Accountancy,
Appraisal, Behavioral Health Examiners, Chiropractic Examiners,
Dental Examiners, Homeopathic and Integrated Medical Examiners,
Naturopathic Physicians, Nursing, Dispensing Opticians, Optometry,
Osteopaths, Pharmacy, Physicians Assistants, Podiatry,
Psychologists, Technical Registration, and Veterinarians, and the
Arizona Medical Board.

11



The majority of the Task Force believes that attorneys are necessary
members of the board of the State Bar of Arizona because, like
members of other professional boards, they understand the needs of
the profession and they have the requisite technical expertise.

J Task Force members nonetheless agree that the Bar’s goal of
protecting the public requires the SBA’s board to include a significant
proportion of public non-lawyer members. There is also consensus
that public board members should have diverse backgrounds and
particular skills that will be of benefit to the board.

D.  North Carolina State Board of Dental Examiners v. FTC. On
February 25, 2015, during the term of this Task Force, the United States Supreme
Court decided North Carolina State Board of Dental Examiners v. Federal Trade
Commission, 574 US. __ , 135 S. Ct. 1101. In that case, the North Carolina Dental
Board, which was composed almost entirely of dentists, sent cease-and-desist letters

to people not licensed as dentists who were performing teeth whitening services at
lower cost than services provided by dentists. The Court held that a state regulatory
board composed of regulated members who are active market participants, and
which lacks adequate state supervision, was not immune from anti-trust claims for
denying others an opportunity to participate in the marketplace. The Court said,
“If a State wants to rely on active market participants as regulators, it must provide
active supervision if state-action immunity . . . is to be invoked.” 135 S. Ct. at 1117;
slip op at 23. Bar associations and other regulatory agencies nationwide are
concerned about the implications of the decision. The SBA immediately established
a task force to determine the effect of this opinion on its operations and programs.

The Mission and Governance Task Force considered whether the North
Carolina State Board of Dental Examiners opinion required that the State Bar of
Arizona’s governing board be composed primarily of non-attorneys. Most
members of the Task Force believe, however, that the proposed SBA board
configurations and other recommendations of this Task Force comply with the
North Carolina State Board of Dental Examiners opinion. In terms of supervision, the
State Bar board has a duty to abide by Arizona Supreme Court rules, and the
Supreme Court oversees the governing board under its rule-making authority. An
associate justice customarily serves as a Supreme Court liaison at SBA board
meetings, and the Director of the Administrative Office of the Courts has served as
an at-large board member for the past several years. In addition, the SBA board
president serves as a permanent member of the Arizona Judicial Council, and a
number of state court judges, who are supervised by the Supreme Court, serve on
SBA committees. The SBA keeps the Supreme Court up-to-date on current issues,

12



and it often seeks Court input, formally as well as informally, on matters of concern.
There is therefore meaningful interaction between the Court and the bar, with
ongoing Court supervision of the bar and its governing board.

In addition, the regulatory functions relating to attorney admissions and
discipline are already subject to Supreme Court oversight. The board makes
recommendations to the Court for appointments on two Supreme Court committees
that concern admissions: the Committee on Examinations and the Committee on
Character and Fitness. The board also oversees the collection of bar dues, and it
approves a budget for the bar’s professional staff, which screens and prosecutes
disciplinary matters. However, attorney admissions and discipline are primarily
functions of the Supreme Court, and only to a lesser degree of the SBA’s professional
staff, which reports to the SBA’s executive director rather than to the board.

The North Carolina State Board of Dental Examiners opinion concluded as
follows:

[T]he inquiry regarding active supervision is flexible and context-
dependent. =~ Active supervision need not entail day-to-day
involvement in an agency’s operations or micromanagement of its
every decision. Rather, the question is whether the State’s review
mechanisms provide ‘realistic assurance’ that a non-sovereign actor’s
anticompetitive conduct ‘promotes state policy, rather than merely the
party’s individual interests.”

135S. Ct. at 1115; slip op. at 17-18.

The Court’s rule-making authority, including its power over rules
concerning State Bar governance, provides additional and “realistic assurance” that
the bar will not engage in anti-competitive conduct. And a majority of Task Force
members believe that the Arizona Supreme Court currently provides an appropriate
level of active supervision of the bar. But to further improve supervision, the
recommendations in this report include:

J The appointment of public board members by the Arizona Supreme
Court, rather than by the SBA’s board (see Part IV, Section G)

. An increase in the proportion of members who serve on the board by
virtue of Supreme Court appointment, rather than by election (see Part
IV, Section G)

J A process for Supreme Court review of a finding of good cause for

removal of a board member (see Part IV, Section L)
. Adoption of a new Supreme Court rule concerning the Board of Legal
Specialization (see Part V)
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E. Advantages and Disadvantages of the Board’s Current Size. The
Task Force considered professional literature regarding best practices for the
governance of non-profit organizations, including a 2012 Hastings Law Journal article

by Daniel Suhr entitled “Right-Sizing Bar Association Governance.” (See Appendix
C.) Mr. Suhr reported a finding by the ABA’s Division of Bar Services that the
average unified state bar board in 2005 had 34 members. Mr. Suhr recommended
smaller governing boards:

The move to small boards is based on empirical research comparing
the different organizational and interpersonal dynamics on large
boards versus small boards. Large boards tend to run on
parliamentary procedure . . . where speakers are called on and
identified, rather than the conversational style possible on a small
board. This conversational style allows for consensus to emerge more
organically, after a full and vigorous discussion, whereas decisions on
big boards are almost always made by a formal vote after a stilted and
often shortened discussion. Moreover, large boards allow for free-
rider members who may attend a few meetings but who do not
contribute to the actual governance of the organization: in the
memorable phrase of William O. Douglas, “directors who do not
direct.” (Suhr article, Appendix C, at pages 5-6.)

With particular regard to bar associations, Mr. Suhr added:

When it comes to the size and composition of the board, the easy path
is always to go bigger, to ensure that every type of firm and area of
practice, every geographic region and stage of career, every section
and division and county, is represented. But representation of diverse
constituencies is out of step with current best practices. A focus on
diversity stems from a belief that the main purpose of the board is to
provide a forum for diverse perspectives and to pass resolutions
through a representative assembly. But a more accurate
understanding of the board’s role recognizes that its primary
responsibility is to govern - often to govern a large organization with
tens or hundreds of thousands of members, millions of dollars, and
scores of staff. The counsel of the governance literature, which
lawyers have helped produce, is clear: resist the temptation to go
bigger, and instead move towards a smaller “working” board. (Suhr
article, Appendix C, at page 7.)
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Other literature affirms this message. The Task Force had extensive
discussions about the size and composition of the SBA board. It concluded that the
size of the SBA’s current board has both advantages and disadvantages.

Advantages:

A large board enhances the likelihood that more geographic areas of
the state are represented, and representation may enhance “buy-in”
from the membership.

A large board may enhance ethnic, gender, area-of-practice, size-of-
tirm, and other types of diversity on the board.

A bigger board provides a larger pool from which to groom and select
qualified members as officers.

Disadvantages:

The board’s size of 30 members makes it unwieldy. Meetings run long
and are less efficient, the agenda may include items that do not
appropriately relate to the board’s high-level function, and individual
members may participate less on a larger board than they would on a
smaller one.

Elections in the second year of the SBA’s election cycle can result in
eleven new members joining the board at one time, including as many
as nine new members from Maricopa County. This can disrupt the
board’s continuity, and inhibit a smooth transfer of institutional
knowledge.

The current election districts do not provide proportionate
representation and in fact contribute to disproportionate
representation. Maricopa and Pima Counties have 91 percent of the
active lawyers in Arizona, yet the thirteen remaining counties, with 9
percent of the state’s attorneys, have one-third of the elected seats on
the board. (See Appendix D.) There are more than 11,000 active
lawyers in District 6 (Maricopa County), and there is currently, per
capita, one board member for every 1200 Maricopa lawyers in this
district. On the other hand, District 3 (comprising Gila, Graham, and
Greenlee Counties) has one board member for about 72 attorneys.
District 4, Cochise County, has one board member for about 102
attorneys. (See the current “per board member” tables at the second
page of Appendix D.)

Elections by district have reportedly led to constituencies, where
elected members see themselves as “representatives” who vote based
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F.

on the direction of members in their district who elected them or
special interest groups, rather than voting in the best interests of the
public and the entire profession.

Workgroup Suggestions. At one point during its review of bar

governance, the Chair divided the Task Force into three workgroups and asked each
group to recommend its preferred board configuration. There are, of course, many
possible board configurations, and the three workgroups put forth significantly
different proposals. However, each workgroup suggested that:

G.

The optimal size of the board would be from fifteen to eighteen elected
and appointed members;

The board should be composed to represent primarily the public’s
interest, and secondarily the interests of the attorney members;

A greater proportion of appointed board members (although not
necessarily a majority of the board) could mitigate perceptions that
elected board members are answerable to constituencies; and

The Court’s appointment of “public” members, upon nomination by
the board—rather than the board’s direct appointment of public
members—could further enhance the Court’s supervision of the SBA.

Recommended Task Force Options for the Board’s Composition.

After considerable discussion, the Task Force agreed to recommend three options
for configuring the board: Option X, Option Y, and Option Z. Each option has these

two features:

Every member, whether elected or appointed, would have voting

rights. There would no longer be non-voting ex officio members on
the board.

Each of the three recommended options is based on a number divisible
by three. Divisibility by three facilitates staggered terms and regular
election cycles over the course of three years, which harmonizes with
members’ 3-year terms.

Option X: The hallmark of Option X is a reduction in the size of the board to
15 elected and appointed members. Option X has the following configuration:

6 elected attorney members. One workgroup proposed statewide

election of attorney members for all three options; however, a majority
of bar members are in Maricopa County, and a statewide election
could result in a board composed of only Maricopa County lawyers.
The workgroup’s preferred alternative was elections by district. For
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Option X, this alternative features four districts. It proposes the
election of three board members from Maricopa County, one from
Pima County, one from the counties of Division One of the Court of
Appeals (excluding Maricopa), and one from the counties of Division
Two (excluding Pima).

. 9 members appointed by the Arizona Supreme Court. Three of these
nine appointed members would be public members —that is, non-
attorneys —who would be nominated by the SBA’s governing board.
However, unlike the current rule regarding public members, the
Court, rather than the board, would actually appoint the public
members. The board’s nomination of public members would facilitate
the Court’s appointment of non-attorneys with special expertise, such

as finance, human resources, or business management, whose
knowledge might be of particular value to the board.
Notwithstanding the board’s nomination of public members, a
majority of Task Force members agreed that the Court may decline to
appoint any board nominee and may appoint as a public board
member a person not nominated by the board.

The other six Court-appointed members could be attorneys or non-
attorneys, comparable to at-large members under the current rule. If
the Court’s appointments were made after the election of board
members, the Court could fill any gaps in the board’s balance and
diversity that elections did not achieve.

Option Y: This option features a board with 18 elected and appointed
members. An 18-member board, compared to one with 15 members, could enhance
the board’s diversity through greater geographic, firm-type, socioeconomic, and
other backgrounds that might enhance and balance the board.

Option Y would divide the 18 board members into three equal groups, as
follows:

. 6 elected attorney members. Members of the State Bar would elect
these members from four districts, as described in Option X.

. 12 members appointed by the Arizona Supreme Court. Six of these
twelve members would be non-lawyers nominated by the SBA’s
governing board. A greater number of public members might further
promote the SBA’s mission to protect the public. The remaining six
appointed members would be at-large, and could be attorneys or non-
attorneys, as described in Option X.
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Option Z: Option Z is based on a presumption that although the current
board is too large, it has a generally appropriate balance of elected and appointed
members. Option Z downsizes the board to 18 elected and appointed members, and
it reconfigures the current eight election districts into five districts, but it
nevertheless maintains the status quo more than the other two options. Option Z
features:

. 11 attorney members elected from 5 districts:
Maricopa County District 6 members
West District 1 member
(Yavapai, Yuma, and La Paz Counties)
North District 1 member

(Mohave, Coconino, Navajo,
and Apache Counties)
Pima County District 2 members
Southeast District 1 member
(Pinal, Gila, Graham, Santa Cruz, Cochise,
and Greenlee Counties)

J 7 members appointed by the Supreme Court:
Non-lawyers nominated by the SBA board 4 members (public)
Lawyers or non-lawyers 3 members (at-large)

This configuration preserves proportions that currently exist because:

J Maricopa would be reduced from nine members to six, a one-third
reduction.

. Pima would be reduced from three members to two, a one-third
reduction.

. Division One counties (Apache, Coconino, Mohave, Navajo, La Paz,

Yuma, and Yavapai) would be reduced from three members to two, a
one-third reduction.

. Division Two counties (Cochise, Gila, Graham, Greenlee, Pinal, and
Santa Cruz—the latter of which is currently in District 5 with Pima
County) would be reduced from three members to one. Although this
is a two-thirds reduction, it mathematically provides a more accurate
alignment with the relative number of attorneys in this district. The
“per board member” table for Option Z (see Appendix D) shows that
even with only one board member in the Southeast District, this
person would be elected by fewer attorneys than a board member
elected from any other district.
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. There would be no reduction from the current number (7) of
appointed board members. But because of the reduction in the
number of elected board members, the percentage and proportion of
appointed board members in Option Z would actually increase from the
current 27 percent (i.e., 7 of 26 voting members) to 39 percent (7 of 18
voting members.) The four board seats reserved for public members
constitute about 15 percent of the current board, but the four public
members would be 22 percent of Option Z’s board.

The proposed Option Z configuration would nevertheless maintain the
character of the board as one with a majority elected by attorneys. Elections might
still produce constituencies, but with a smaller board, possibly to a lesser degree.®

The notion of constituencies has also spawned a perception that urban board
members are insensitive to the needs of rural members. No evidence was produced
to demonstrate the accuracy of the perception, but the perception nonetheless exists.
Option Z appreciates the need for participation by rural members in bar governance
and the desirability of the board having perspectives of attorneys who do not
practice in large urban areas. Options X and Y would elect two rural members, but
Option Z would accommodate three elected rural members. Those three rural
members would constitute about one-sixth (17 percent) of Option Z’'s board —and
about one-fourth (27 percent) of Option Z’s elected board members —although the
thirteen rural counties have only 9 percent of the total number of attorneys
statewide. While this affords rural counties more seats than their statewide
proportion of population or bar membership, it more closely preserves the
proportionate number of board seats those counties currently have.”

Task Force members did not formally vote on which of these three options
they preferred. However, the Court—with input from the SBA and the public—
should consider which option best serves the residents of Arizona and the members

6 The notion that elected board members actually represent the views of a
majority of attorneys in their districts is called into question by the small percentage
of attorneys who actually vote in SBA elections. Recent SBA election turnouts show
that in 2014, the turnout in Maricopa County was 35 percent; in 2012 it was 27
percent; and in 2011 it was 21 percent. Pima/Santa Cruz had a 36 percent turnout
in 2010, but only a 13 percent turnout in 2013. Cochise County had a 55 percent
turnout in 2010, but it fell to 21 percent in 2013. In a special 2015 election, attorneys
in District 8 elected a board member with 30 votes out of a total of 42 votes cast.

7 Indeed, if proportionate representation was the primary goal of Option Z,
Maricopa County attorneys would choose at least eight of the eleven elected board
members rather than only six.
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of its legal community, and which best harmonizes with North Carolina State Board
of Dental Examiners v. FTC.

H. Voting by Active Out-of-State Members. The election provisions of

current Rule 32 allow active attorneys to vote in the district in which they have their
principal place of business. Those provisions effectively disenfranchise about
fourteen percent of the active SBA members who reside or work out-of-state and so
do not have a place of business in any of the rule-defined districts. The Task Force
agreed that Rule 32 should authorize these active out-of-state members to vote in
the SBA’s governance elections.

The Task Force considered creation of a separate statewide Arizona district
in which these out-of-state members could vote, and other possible remedies.
Ultimately, it decided that members should be allowed to vote in the Arizona
district in which they worked or resided before moving out-of-state. Out-of-state
members who never worked or resided in Arizona should be permitted to vote in
the most populous district, which currently, and for all three options, is the
Maricopa County District.

I. Ex Officio Board Members, Advisors, and Liaisons. There are
several individuals who are referred to as “ex officio” board members. Ex officio
members serve on the board by virtue of holding an office or a position.

Immediate past president. The immediate past president has the status of an
ex-officio member of the Board of Governors under Section 8.02 of the SBA’s bylaws,
rather than by authority of any Supreme Court rule. Members of the Task Force
agreed that the immediate past president provides the board with valuable
guidance, advice, and institutional knowledge as the board transitions to new
leadership, and that the past president should continue to serve in that role.
However, the position should be established by court rule rather than in bylaws.
Also, references to the immediate past president as a board member are inaccurate
because he or she does not vote.

The Task Force therefore recommends an amendment to Rule 32 to specify
that the immediate past president serves as a non-voting “advisor” to the board for
one year.

Young Lawyers Section. The Young Lawyers Section (“YLS”) president is
characterized as an elected member of the board under current Rule 32. A “young
lawyer” is one who has been admitted to the bar for five years or less or is 37 years
of age or younger. YLS members who have been admitted for fewer than five years
are ineligible to stand for election as a regular board member.
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Although established by Rule 32, the YLS board member might more aptly
be described as ex officio. The YLS president’s seat on the board does not have the
characteristics of other elected members’ seats because the person is elected by his
or her constituents to a YLS section office, and service on the SBA board is but a
side-result of that election. Unlike other board members, the YLS president serves
a one-year rather than a three-year term on the board. And the YLS president has
less practice experience than is required for regular board members. Although more
than 4,200 members, or about one-fourth of the SBA’s active members, qualify as
young lawyers, other groups of attorneys, such as the Arizona Women Lawyers
Association or Los Abogados Hispanic Bar Association, also have large
memberships, yet they have no seats on the board.

The Task Force recommends that the president of this group no longer serve
on the board. However, the YLS president, as well as officers or representatives of
other specialty and local bar associations, should always be honored guests at SBA
board meetings.

Law school deans. The deans of Arizona’s three law schools are commonly
referred to as ex officio members of the board. Their status is established by board
policy. Although a few have provided valuable comments, neither Supreme Court
rules nor the SBA bylaws authorize membership of the deans on the governing
board.

The rationale for having the deans as ex officio members is that after they
attend board meetings, they will discuss issues with one another, and convey to
their faculties and students important information they acquired during board
meetings. Yet as far as can be determined, the deans rarely exchange views with
each other or share the board’s discussions with law school faculties or students.
Moreover, the students at their law schools, and at least some of their faculty, are
not SBA members. A few members of the Task Force favored maintaining at least
one dean as a board member, but the majority voted otherwise.

The deans as well should always be honored guests at board meetings, but

the Task Force recommends discontinuing the deans as members of the governing
board.

Associate justice. The Supreme Court has regularly assigned an associate
justice to serve as a liaison between the SBA’s board and the Court. The Supreme
Court regulates the bar and it has a deep interest in bar governance. And it can be
useful for the board to have the first-hand input of a Supreme Court justice. The
Task Force acknowledges the benefits of the associate justice in facilitating
communication between the SBA and the Court. The associate justice is occasionally
referred to as an “ex officio” member of the board, but the associate justice attends
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meetings as a matter of Supreme Court policy rather than pursuant to Court rule or
SBA bylaws.

The Task Force recommends that an associate justice continue to serve as a
non-voting liaison to the board rather than as a board member.

J. Terms of Elected Board Members. Elected members have no limit on
their length of service. Some elected board members have served for two decades.
This dedication is admirable, but it deprives the board of fresh ideas and energy
from new members, and it inhibits the development of the next generation of bar
leadership. Most integrated bars in other states impose limits on the number of
terms a board member can serve or on the total years of a board member’s service.

The Task Force recommends that all elected board members have a limit of
three terms of three years each, for a total of nine years of service. An elected board
member may not be a candidate for a fourth term until three years have passed after
the ninth year of service. The Task Force recommends that this limitation become
effective on the implementation date; therefore, it would not count a member’s
board service prior to that date. It also would not count a member’s service on the
board if the member is appointed to complete a partial term.

If a board member who is otherwise term-limited is the “president-elect” or
president, the Task Force recommends that this not preclude the person from
continuing to serve on the board until completion of their term as president. Upon
completing the term as president, a new board member will be elected or appointed
for the remaining partial term.

K. Qualifications of Board Members. Supreme Court Rule 32(e)(3)
currently requires elected members to “have been admitted by the Arizona Supreme
Court for not less than five (5) years.” The Task Force believes this is fair and
appropriate, and recommends maintaining this requirement. But the Rule does not
mention a clean attorney discipline record as bearing on qualifications; it only
requires that attorney board members be “active [SBA] members in good standing”

when elected. The Task Force believes an absence of formal bar discipline should
be a qualification for an attorney’s membership on the board.

The Task Force therefore recommends adding to Rule 32(e) a requirement
that attorney members of the board have no formal disciplinary history during a
tive-year period preceding service on the board. It further recommends that an
attorney board member who is the subject of a formal disciplinary complaint be
recused from serving on the board pending disposition of the complaint.

L. Removal of Board Members. Supreme Court Rule 32(f) provides that
“an officer may be removed from his office by the vote of two-thirds or more of the

22




members of the board of governors cast in favor of his removal at a meeting called
for such purpose.” Rule 32(f) does not specify the grounds for removal of an officer,
but Section 8.04 of the bylaws provides that the board may remove an officer
“whenever in its judgment and discretion, the best interests of the State Bar shall be
served thereby.” There is no corresponding provision in Rule 32 that permits
removal of a board member. The Task Force proposes amendments to Rule 32 that

would allow removal of a board member for good cause by a two-thirds vote of the
board.

“Good cause” requires the board to consider the nature and circumstances of
a board member’s conduct, and whether that conduct undermines board meetings
or compromises the integrity or reputation of the board. For example, good cause
might include the commission of a felony or a crime involving moral turpitude, the
imposition of a formal discipline sanction (including a sanction that results in
suspension or disbarment), repeatedly ignoring the duties of a board member, or
disorderly activity during board meetings. Expressing unpopular views does not
constitute good cause. The proposed amendments would provide a removed board
member the opportunity to seek review of the board’s finding of good cause by
tiling a petition for review with the Arizona Supreme Court.

M.  Officers of the Board. Supreme Court Rule 32(f)(1) currently
provides for five board officers—a president, a president-elect, two vice presidents,

and a secretary-treasurer. Each serves a one-year term in office, and customarily
these officers move up the succession ladder to the office of president. Moving up
the ladder to the office of president requires not only a five-year commitment to the
officer track, but also a commitment to serving on the board to gain experience
before entering that track. In other words, and because of the lengthy succession
ladder, an SBA president often has a decade or more of board service.

The Task Force believes that five officers are unnecessary and that the officer
succession ladder is too long. The president, president-elect, and secretary-
treasurer positions have well-defined duties under the SBA’s bylaws. Although the
two vice-presidents are both members of the Scope and Operations Committee (the
equivalent of an executive committee), Section 8.02 of the bylaws vaguely provides
that the first vice-president “perform such duties as are assigned to him or her by
the President.” Section 8.02 also provides that the second vice-president serves as a
member of the Strategic Planning Committee and as an ex officio member of the
Continuing Legal Education Committee (neither committee is established by the
bylaws), but otherwise the second vice-president also performs “all duties assigned
to him or her by the President.”
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The Task Force recommends that the board elect three officers: a president,
a president-elect, and a secretary-treasurer. These are the essential offices. Each
office should be held for a one-year term. The officer succession track would be, in
essence, two years: one year as president-elect, and another as president. The
person would also serve a third year as advisor to the board. The rule would not
provide for automatic succession of the secretary-treasurer to the position of
president-elect. The proposed rule would permit election of an appointed trustee,
including a non-attorney, to an officer position, although the Task Force expects this
would be a rare circumstance.

Although no president has served more than a single term in the more than
80 years of the SBA’s existence, a rule amendment should specify that a board
member may not be elected to a second term for any office that the member has held
during nine, or fewer, years of consecutive service on the board.

In addition, the Task Force recommends that the selection of the president-
elect be thoughtful and deliberate. Self-nominations may not elicit the best
candidates for president-elect. The Task Force recommends that a nominating
committee chaired by the immediate past president, with the assistance of several
other board members appointed by the president, lead a process to recruit and vet
the best candidates months in advance of the annual meeting.

N. Fiduciary Responsibilities of the Board. Members of the board have
fiduciary duties, and yet some members appear to vote solely based on promises
made to constituents or what they perceive their constituents want. A board

member’s fiduciary obligations are not to those who elected or who appointed the
member, but to the public, the profession, and the organization as a whole.

To emphasize the fiduciary character of the board, the Task Force
recommends changing the name of the SBA’s “Board of Governors” to the “Board
of Trustees.” The Task Force intends this recommendation to be more than a mere
name change. It is a recommendation intended to create a different perception of
the role of the board and its members. The board governs the organization known
as the State Bar of Arizona, but it does much more. The board also acts in ways that
protect and serve the public and the rule of law. In taking action, board members
should set aside personal interests and the interests of the members in their districts
and practice areas, and do what is right for the organization and best for the general
public. The word “trustees” more accurately describes the nature of the fiduciary
duties of board members than the term “governors.”8

8 Note, however, that the Arizona Constitution contains two references to the
SBA’s “board of governors.” One reference is in Art. 6, § 36, which requires that the
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The Task Force recommends that the board draft a new oath for all future
board members that includes a pledge to abide by their fiduciary responsibilities. It
also recommends that fiduciary duties be explained during the orientation of new
board members. The Task Force notes the importance of educating not just public
members, but all board members, on principles of board governance.

The Task Force hopes that these recommendations will dispel the influence
of constituencies, emphasize the fiduciary responsibilities of board members, and
provide board members broader and more appropriate perspectives of their duties
as members of the board.

“board of governors of the state bar of Arizona [sic]” nominate five attorney
members to the Commission on Appellate Court Appointments. Art. 6, § 41,
contains a similar provision regarding the Commission on Trial Court
Appointments. The Task Force proposes to address this in amended Rule 32(b)(1),
which provides the following definition: “ “Board” means Board of Trustees of the
State Bar of Arizona, formerly known as the Board of Governors of the State Bar of
Arizona.”

This suggested name change also presents a drafting challenge with regard
to Rule 32(d)(8). That rule authorizes the Board of Governors to appoint a Board of
Trustees for the Client Protection Fund. The Task Force’s proposed revision of Rule
32(d)(8) attempts to remove any ambiguity arising from references to two sets of
“trustees.” Moreover, the Task Force has been informed that the SBA may re-
examine the Client Protection Fund’s structure in the near future, which would
provide a further opportunity to remove ambiguities resulting from duplicate use
of the word “trustees.”
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PART V. BOARD OF LEGAL SPECIALIZATION

The State Bar’s Board of Legal Specialization (“BLS”) administers a program
for certifying attorneys as specialists in particular fields of law. Although this Task
Force was not specifically directed to review SBA programs, North Carolina State
Board of Dental Examiners prompted the Task Force to take note of the BLS. Some
may conclude that the BLS presents a situation of market participants regulating
entry into a competitive market process on behalf of the state. Accordingly, the Task
Force inquired whether the BLS program provides sufficient Supreme Court
oversight and supervision.

The Task Force is concerned that no specific Supreme Court rule directly
establishes or authorizes the existence of the BLS. Rather, the existence of the BLS
is acknowledged in Supreme Court Rule 42, ER 7.4(a) (“A lawyer shall not state or
imply that the lawyer is a specialist except as follows: ... (3) a lawyer certified by
the Arizona Board of Legal Specialization or by a national entity that has standards
for certification substantially the same as those established by the board may state
the area or areas of specialization in which the lawyer is certified.”) ER 7.4(b)
includes a similar reference to the BLS. The current practice allows the SBA board,
not the Court, to designate specialty areas of practice. The members of the BLS are
appointed by the SBA president. An attorney dissatisfied with a decision of the BLS
may appeal to the board, and three members of the board are designated by the
president to hear the appeal. The rules and regulations of the BLS specify that it is
“created by and subject to the continuing jurisdiction of the Board of Governors.”

In response to concerns that adequate Supreme Court oversight is lacking,
the Task Force proposes an amendment to Rule 32(d), the powers of the SBA board.
This amendment would provide the Court’s authorization for the SBA board to
“administer a Board of Legal Specialization to certify specialists in specified areas
of practice in accordance with Rule 40.” Proposed Rule 40 is contained in Appendix
I. Rule 40 would establish Supreme Court supervision of the BLS in the follow ways:

. It would require the Court to appoint members of the BLS.

J It would require Court approval of BLS rules, which would include
rules concerning the designated practice areas of specialization and
the qualifications for specialization.

J It would provide an attorney aggrieved by a decision of the BLS the
opportunity to seek judicial review.
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PART VI. IMPLEMENTATION OF TASK FORCE RECOMMENDATIONS

Task Force recommendations concerning the SBA’s mission and the fiduciary
responsibilities of board members can be implemented upon adoption of the
proposed amendments to Supreme Court Rule 32, as could proposed Rule 40.

Recommendations concerning the composition of the board should be
implemented over time. The Task Force believes that no term of any currently
elected or appointed board member or officer should be disrupted by the proposed
changes. The Task Force recommends that the governance changes be implemented
over three years. Appendix G contains an implementation proposal for each of the
three suggested options for a newly composed board. Although implemented over
three years, most of the governance changes would occur during the first year of
implementation.

After the third year of implementation, one-third of the board members
would come up for re-election or re-appointment every three years. The elections
would become regular (i.e., every year of a three-year election cycle rather than two
of every three years, as currently) and equal (the same number of elections and
appointments would occur each year.)

The reduction in the number of officers should be implemented concurrently
with the first year of the board that is elected and appointed under the proposed
amendments to Rule 32.

If the Court adopts revisions to the governance provisions of Rule 32, the SBA
should adopt conforming changes to its bylaws. This is a subject that would need
to be addressed by the SBA’s board.
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PART VII. CONCLUSION

The Task Force believes the recommendations in this report will have the
following effects:

1.

AU

Clarify that the primary mission of the Bar is to protect and serve the
public.

Support efforts to maintain the SBA as an integrated bar association.
Reduce the size of the board, making it more efficient and focused.
Increase proportionately the public’s voice on the governing board.
Mitigate the effect of constituencies on elected board members.

Make turnover of elected and appointed board members more regular
and predictable.

Make governance more understandable to SBA members, thereby
increasing member interest in the bar and turnout at SBA elections.

Make individual board members more accountable and more aware
of their fiduciary responsibilities.

The members of the Task Force are grateful for this opportunity to serve the

Arizona Supreme Court, the State Bar of Arizona, and the citizens of Arizona, by
advancing justice together.
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Appendix A: Administrative Order 2014-79
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Appendix B: Recent changes to Supreme Court Rule 32

During the past 15 years, rule petitions have resulted in the following changes to

Rule 32:

R-02-0017 separated the SBA’s governance provisions, formerly
contained in Supreme Court Rule 31, into a new Supreme Court Rule
32. These amendments to Rule 32 maintained Rule 31’s prior system
of electing District 1, 3, 4, 5, and 7 board members in even years, and
District 2, 6, and 8 board members in odd years. Under the rule as it
existed in 2002, public members on the board were limited to serving
no more than 2 terms, for a total of 4 years.

R-02-0048 amended Rule 32(e) to provide for 3-year rather than 2-year
terms for elected, public, and at-large members. It added an eligibility
requirement that elected members be admitted to practice in Arizona
for 5 years. It also allowed for electronic voting in board elections.

R-03-0001 amended Rule 32(f) to provide that the first vice president
whose term expires at the annual meeting would automatically
become the president-elect.
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Appendix C: Article by Daniel Suhr, “Right-Sizing Bar Association Governance”

(2012)

HASTINGS LAW JOURNAL
VOIR DIRE

Right-Sizing Bar Association Governance

Daniel R. Suhr*

[M]ost nonprofit organizations would benefit from a thorough review
of their board structure and operations. The chief aim of such a review
would be for the organization to determine the optimal size, composition,
and operating procedures that would assist the board in fulfilling its
oversight duties. The review should address several key questions—
first, for example, is the size of the board conducive to effective
oversight?

-ABA Coordinating Committee on Nonprofit Governance, 2005"

i Introduction

The State Bar of California is the largest bar association in the nation,
with 232,000 members, a staff of nearly 600, and a $62 million budget.ZA
unified bar, and thus an agency of the State of California,’ it is currently
governed by a board of 23 directors, with 6 public members and 17 attorney
members appointed by the governor and legislative leadership.*

In September 2010, the governor and state legislature commissioned
a task force to study governance reform for the State Bar.” Over the

* LL.M., Georgetown University; J.D., B.A., Marquette University. The Author appreciates
comments from Professor John Olson, Jud Campbell, Alex Gesch, and Matt Glover. The views expressed
here are those of the Author alone and do not reflect any position of his current or former employers.
He may be reached via email at daniel@danielsuhr.com.

1. ABA Coordinating Comm. on Nonprofit Governance, Guide to Nonprofit Corporate
Governance in the Wake of Sarbanes-Oxley 21 (2005).

2. The State Bar of Californiaz What Does It Do? How Does It Work?, St. B. Cal.,
http://www.calbar.ca.gov/AboutUs/StateBarOverview.aspx (last visited Jan. 10, 2012).

3. See Quintin Johnstone, Bar Associations: Policies and Performances, 15 Yale L. & Pol’y Rev.
193, 197 (1996) (explaining that a unified bar association is one where state or court rule requires
membership in order for a lawyer to practice in the state).

4. Board of Governors, St. B. Cal., http://www.calbar.ca.gov/AboutUs/BoardofGovernors.aspx
(last visited Jan. 10, 2012).

5. State Bar of Cal., Report and Recommendations of the State Bar of California
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course of the next eight months, the task force collected commentary
from the bench, bar, professoriate, and public. The task force looked at
“the size of the governing board, the composition and terms of its
members, the selection process for Board members and the President,
the qualifications of Board members, transparency of Board meetings,
and the overall fundamental purpose of the State Bar in making public
protection the governing board’s highest priority.”® In the end, it issued a
77-page report: The majority opinion recommended reconfiguring the
governing board’s membership, though maintaining its size at 23, while
the minority suggested shrinking it to 15 members.” In response, in June
2011 the California Senate Judiciary Committee chair introduced
legislation with a 19-member compromise.®

This Essay evaluates both the task force’s report and bar association
governance nationally in light of best practices for corporate and
nonprofit governance. It focuses on one discrete issue: the optimal size
for a bar association board. The verdict of academic and practitioner
opinion is clear: for understandable reasons, smaller boards make for
better boards. Yet it is also clear that most bar associations currently
operate with bloated, inefficient boards. California should pursue a
smaller governing board, and other bar associations, particularly those
with significant staff and budgets, should undertake similar self-studies.

I. Bar Governance and the California Report

As the California task force considered the optimal size and
structure for a bar association board, it evaluated the structures of other
state bars. Data collected by the ABA’s Division of Bar Services indicate
that the average unified state bar’s board has 34 members; voluntary
state bars average 60 members.’ The largest board is New York with
260 members; the smallest is Idaho with 5 members. Large voluntary
metropolitan bar associations have similarly large boards.*

In addition to state and local bar associations, there are a number of
national bar associations. The ABA itself has 38 members on its board of
governors, which meets quarterly to govern the $200 million organization.™

Governance in the Public Interest Task Force 1 (2011).
6. Id. at 1-2.
7. 1d. at 3-4.

8. Kate Moser, Senate OKs Compromise on Bar Governance, Recorder (June 2, 2011),
http://Aww.law.com/jsp/ca/PubArticleCA.jsp?id=1202496004478.

9. ABA Div. for Bar Servs., 2010 State and Local Bar Dues, Fees & Member Benefits
Survey 4-6 (2011). Incidentally, bar associations historically had smaller boards. Glenn R. Winters,
Bar Association Organization and Activities 13 (1954) (stating that at the time, bar association
governingboardsgenerallyhad5to 15 members).

10. The Los Angeles County Bar Association, which with 27,000 members is the biggest local bar
in the U.S., has a governing board of 38 members that meets monthly to supervise its $13 million
budget and 93 staff members. ABA Div. for Bar Servs., supra note 9, at 7. The New York City Bar
Association, with 24,000 members, has a budget of $13 million, has 118 employees, and is supervised
by a board of 22. Id.

11. Ernst & Young LLP, ABA Consolidated Financial Statements, Details of Consolidation,
and Other Information 34 (2011), available at http://www.americanbar.org/content/dam/aba/
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The ABA has 16 “affiliated organizations,” which are traditional bar
associations based on shared personal attributes, such as ethnic heritage,
or specialized areas of practice.”” Among these organizations, the largest
governing board has 111 members and the smallest has 10; they average
33 officersand directors.”

Due to their size and importance, two other organizations warrant
particular mention. The American Association for Justice, representing
the plaintiffs’ bar, has 187 members on its board of governors, which
meets quarterly.” The Defense Research Institute, which represents the
defense bar, has 45 officers and directors.”

The foregoing survey shows that bar associations almost universally
have large governing boards: the 70 state and national bars included in
this Essay’s survey average around 40 officers and directors. These
boards are asked to govern significant organizations, with multimillion
dollar budgets, scores of staff, and programming in numerous areas.®
How do these figures compare with best practices for corporate and
nonprofitgovernance?

Il. Why Academics and Organizations Agree

Over the past two decades, the for-profit and nonprofit worlds have
been rocked by scandals at major institutions: Enron, WorldCom, the
Red Cross, American University, and the Smithsonian Institution, just to
name a few. At all of these organizations, boards of directors or trustees
failed to exercise sufficient oversight while management ran amuck,
resulting in tremendous damage.”’ In the wake of these controversies and

administrative/aba/aba_financials/2010auditfinstatements.authcheckdam.pdf (reporting that the ABA’s
revenues for FY 2010 were approximately $205 million); Board of Governors General Information,
ABA, http://www.americanbar.org/groups/leadership/governors.html (last visited Jan. 10, 2012).

12. Affiliated and Related Organizations, ABA, http://mwww.americanbar.org/utility/about_the_aba/
affiliated_related_organizations.html (last visited Jan. 10, 2012).

13. These figures come from computations made by the Author and are based on data he
compiled about the 16 affiliated organizations.

14. AAJ Board of Governors, Am. Ass’n for Just., http://www.justice.org/cps/rde/xchg/justice/
hs.xsl/2282.htm (last visited Jan. 10, 2012).

15. Board of Directors, Def. Res. Inst., http://www.dri.org/About/Leadership/DRI-BD (last
visited Jan. 10,2012).

16. See generally ABA Div. for Bar Servs., 2009 Bar Activities Inventory (2009); Johnstone,
supra note 3 (examining the organization and policies of bar associations). The average unified bar has
a budget of $13.5 million and a staff of 84. The average voluntary state bar has a budget of $6 million
and a staff of 37. ABA Div. for Bar Servs., supra, at 7-8.

17. See generally The American Red Cross Governance Reform: Hearing Before the H. Comm. on

Foreign Affairs, 110th Cong. (2007) (statement of Rep. Tom Lantos, Chairman, H. Comm. on Foreign
Affairs); Brian L. Carpenter, Nat’l Charter Sch. Inst., The Smithsonian Governance Debacle:
Ten Lessons Charter School Boards Can Learn at Someone Else’s Expense (2007); Reed Abelson,
Enron’s Collapse: The Directors; One Enron Inquiry Suggests Board Played Important Role,
N.Y. Times, Jan. 19, 2002, at C1; Senator Threatens Legislative Action Against American U.’s Board,
Chron. Higher Educ. (May 17, 2006), http://chronicle.com/article/Senator-Threatens-Legislative/
37046; Dick Thornburgh, Counsel, K&L Gates, and Court-Appointed Examiner in the WorldCom
Bankruptcy Proceedings, A Crisis in Corporate Governance? The WorldCom Experience, Address
Before the Executive Forum at the California Institute of Technology (Mar. 22, 2004).
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the legislation they engendered (particularly Sarbanes-Oxley™),
academics have undertaken significant studies on organizational
governance. These studies have sought best practices to ensure engaged,
active boards that take their fiduciary duties seriously and perform their
monitoring and management functions well.*

The conclusion of those studies, as far as this Essay’s particular topic
is concerned, is almost uniform: the ideal board has “between 10(ish) and
15 (or so)” members.” Unfortunately, “very few, if any, nonprofit
organizations fit this pattern. Indeed, many have boards that are several
times larger than any model of good governance would suggest. And, in
fact, some—certainly more than a few—have boards that are so large as
effectively to be unmanageable.”

In recent years, several major national nonprofit organizations have
reformed their governing boards to better reflect these nonprofit best
practices. For instance, in 2006 the Nature Conservancy reduced its
board of directors from 40 members to 18.” The Conservancy hired Ira
Millstein, Associate Dean at the Yale School of Management, as its
counsel.” He reported that “a 40-member Board could not govern
effectively, no matter how qualified the members were; there were
simply too many of them to operate as a modern, hands-on board.”* The
United Way of America reduced its board by approximately half, from
50 members to 26.* The American Red Cross is in the process of cutting
its board from 50 members to no more than 20.%

The Red Cross, in coming to this decision, commissioned an
authoritative report that surveyed the field of nonprofit governance
regarding board size.”” That report quotes Dean Millstein: “Generally,
the non-profit sector, like the commercial sector, has come to recognize
that smaller boards—which meet more frequently and have standing
committees focused on particular issues relevant to the organization—

18. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified as amended in
scattered sections of 11, 15, 18, 28, & 29 U.S.C.).

19. See infra notes 20, 21, 25, 29, 32, and accompanying text.

20. Daniel L. Kurtz, The Sarbanes-Oxley Act of 2002: Lessons for Nonprofits?, in Nonprofit
Organizations Law 2003: Coping with the New Environment Post 9/11 & Sarbanes-Oxley 79, 120
(PLI Tax Law & Estate Planning, Course Handbook Ser. No. JO-009A, 2003).

21. 1d. Though there is near uniform agreement on this point, there are still a few dissenters.
Some argue that there is no ideal board size for nonprofits because organizations are so different. See
Panel on the Nonprofit Sector, Strengthening Transparency, Governance, Accountability of
Charitable Organizations 77 (2005); see also BoardSource, Report on the Size, Composition, and
Structure of the Board of Regents 41-42 (2008). A few reports explicitly defend large board sizes.
See, e.g., Francie Ostrower, Urban Inst., Nonprofit Governance in the United States 17 (2007).

22. The Tax Code and Land Conservation: Report on Investigations and Proposals for Reform:
Hearing Before the S. Comm. on Finance, 109th Cong. 235 (2005) (statement of Ira M. Millstein,
former chair of The Nature Conservancy’s Governance Advisory Panel).

23. 1d. at 231-32.

24. 1d. at 233.

25. Am. Red Cross, Governance for the 21st Century 44—45 (2006).
26. Id. at 55; Governance, Am. Red Cross, http://www.redcross.org/governance/ (last visited Jan.
10, 2012) (“[Bly 2012, Board membership will range from 12t0 20 . ...").

27. Am. Red Cross, supra note 25, at i.
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are more effective than overly large boards.”™ The report surveyed
several expert sources recommending that nonprofit boards range from
3to 15 members.” The report also looked at the trends in the for-profit
sector and concluded that “[b]est governance practices in the for-profit
context favor smaller boards” of approximately 9 to 12 members.”

The legal profession has produced several reports of its own that
also recommend smaller boards for corporate and nonprofit organizations.
Reflecting the “current recommendations for smaller, more effective
‘working’ boards,”* 5 different ABA publications recommend boards of
directors ranging from 7 to 15 members.* Similarly, the American Law
Institute’s draft Principles of the Law of Nonprofit Organizations looked
at recommendations from other board surveys: S&P 500 companies
(10.7 directors); the Society of Corporate Secretaries and Governance
Processionals (9 for manufacturing companies, 11 for financial companies,
and 10 for service companies); and hospitals and health systems (13 for
nonprofit acute care hospitals, 7 for government hospitals, and 15 for
community hospitals and hospital systems).*

This move to small boards is based on empirical research comparing
the different organizational and interpersonal dynamics on large boards
versus small boards. Large boards tend to run on parliamentary procedure
(particularly when the board comprises a group of lawyers!) where
speakers are called on and identified, rather than the conversational style
possible on a small board. This conversational style allows for consensus
to emerge more organically, after a full and vigorous discussion, whereas
decisions on big boards are almost always made by a formal vote after a
stilted and often shortened discussion.** Moreover, large boards allow for
free-rider members who may attend a few meetings but who do not
contribute to the actual governance of the organization: in the memorable

28. Id.at43.

29. Id. at 4246 (collecting six studies). The report also cited the 2004 Nonprofit Governance
Index. Id. at 44 n.217. The updated 2010 Index found that the average nonprofit board of directors has
16 members, and said that 15 to 22 members was the “sweet spot” for nonprofit board size.

BoardSource, Nonprofit Governance Index 2010, at 18-19 (2010).

30. Am. Red Cross, supra note 25, at 45.

31. ABA Coordinating Comm. on Nonprofit Governance, supra note 1, at 21.

32. 1d. at 20 (suggesting 9 to 12 directors); ABA Corporate Laws Comm., Corporate Director’s
Guidebook 42 (6th ed. 2011) (suggesting 7 to 11 directors); Gregory V. Varallo et al.,
Fundamentals of Corporate Governance 14 (2d ed. 2009) (citing a study recommending 8 to 9
directors); William G. Bowen, Inside the Boardroom: A Reprise, in Nonprofit Governance and
Management 3, 5 (Victor Futter ed., 2002) (suggesting 10 to 15 directors); Martin Lipton & Jay W.
Lorsch, A Modest Proposal for Improved Corporate Governance, 48 Bus. Law. 59, 67 (1992)
(recommending boards of 8 or 9, and not more than 10); see Sanjai Bhagat & Bernard Black, The
Uncertain Relationship Between Board Composition and Firm Performance, 54 Bus. Law. 921, 941
(1999) (reviewing literature arguing for small board size without delivering an independent conclusion).

33. Am. Law Inst., Principles of the Law of Nonprofit Organizations § 320 cmt. g(3), at 118
(Discussion Draft, 2006) (discussing a study of the board size and composition of S&P 500 companies);
id. §320n.17 (same).

34. See Varallo et al., supra note 32, at 14; Kurtz, supra note 20, at 120-121; Lipton & Lorsch,
supra note 32, at 65.
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phrase of William O. Douglas, “directors who do not direct.”* By
contrast, everyone on a small board needs to contribute for the board to
complete its work.”® Additionally, members of a small board have the
opportunity to get to know one another, which fosters a sense of
cohesion and collegiality. On a large board of 50 members, it is almost
impossible to achieve this level of interpersonal intimacy among all the
directors. Knowing one another as individuals helps directors operate
more effectively as members of the board “team.”” Finally, disengaged
and unwieldy boards simply transfer power to the CEO and other staff,
who manage the organization without effective oversight.* On a smaller
board, however, the CEO must work with engaged directors who hold
him or her accountable through regular meetings in which the directors
can make prompt decisions based on good information.* In short, these
small-board dynamics increase the productivity and cohesion of the
board, making it more efficient, effective, and collegial.

I1l. The Future of Bar Governance ]
Nationally and in California

The blue-ribbon Panel on the Nonprofit Sector makes the same
recommendation as the ABA study quoted in the epigraph of this Essay:
“Every charitable organization, as a matter of recommended practice,
should review its board size periodically to determine the most
appropriate size to ensure effective governance and to meet the
organization’s goals and objectives.”” The first step for all bar

35. In the relevant passage, Douglas discusses Horace Samuel, Shareholders’ Money 119-120
(1933): “Mr. Samuel observes that many of the directorates are ‘grossly swollen’, numbering from
twenty to thirty-five. He concludes that barely ‘50 per cent really pull their weight” at meetings . . ..”
William O. Douglas, Directors Who Do Not Direct, 47 Harv. L. Rev. 1305, 1320 (1934); see
BoardSource, supra note 29, at 19 (“In larger boards, individual shortcomings may be more easily
overlooked and performance issues such as spotty attendance may appear to have less of an impact.
As board size goes up, attendance goes down. 90% of small boards have average attendance of 75%—
100%, compared to 73% of large boards. Only 29% of large boards are prepared ‘to a great extent’ for
meetings, compared to 39% for small and medium boards. 47% of large boards have meetings that
allow adequate time ‘to a great extent’ to ask questions, compared to 55% and 58% respectively for
medium and small boards.”).

36. See Bowen, supra note 32, at 5; Katherine O’Regan & Sharon M. Oster, Does the Structure
and Composition of the Board Matter? The Case of Nonprofit Organizations, 21 J.L. Econ. & Org. 205,
208 (2005).

37. Lipton & Lorsch, supra note 32, at 65. For a discussion of boards as “teams,” see Stephen M.
Bainbridge, Why a Board? Group Decisionmaking in Corporate Governance, 55 Vand. L. Rev. 1 (2002).

38. Lumen N. Mulligan, What’s Good for the Goose Is Not Good for the Gander: Sarbanes-Oxley-
Style Nonprofit Reforms, 105 Mich. L. Rev. 1981, 1987 (2007) (citing O’Regan & Oster, supra note 36,
at 216-19).

39. Kurtz, supra note 20, at 120; see Judith L. Miller, The Board as a Monitor of Organizational
Activity: The Applicability of Agency Theory to Nonprofit Boards, 12 Nonprofit Mgmt. & Leadership
429, 439-42 (2002). This problem may be particularly pronounced in the bar association context, when
the bar association president typically serves only a one-year term at the helm of the organization. See
Johnstone, supra note 3, at 231 (discussing the limitations of the one-year term for presidents).

40. Panel on the Nonprofit Sector, supra note 21, at 75; see ABA Comm. on Nonprofit Corps.,
Guidebook for Directors of Nonprofit Corporations 233-34 (George W. Overton & Jeannie
Carmedelle Frey eds., 2d ed. 2002) (recommending this sort of self-study on an automatic basis, every
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associations, then—integrated and voluntary; national, state, and local;
geographic, practice specialty, and shared heritage—is to undertake a
self-study, as California has done.

When it comes to the size and composition of the board, the easy
path is always to go bigger, to ensure that every type of firm and area of
practice, every geographic region and stage of career, every section and
division and county, is represented.” But representation of diverse
constituencies is out of step with current best practices.” A focus on
diversity stems from a belief that the main purpose of the board is to
provide a forum for diverse perspectives and to pass resolutions through
a representative assembly. But a more accurate understanding of the
board’s role recognizes that its primary responsibility is to govern—often
to govern a large organization with tens or hundreds of thousands of
members, millions of dollars, and scores of staff.”” The counsel of the
governance literature, which lawyers have helped produce, is clear: resist
the temptation to go bigger, and instead move towards a smaller,
“working” board.

Many boards deal with the problems inherent in a large board by
transferring the actual power to govern to a smaller “executive
committee” of the board.* The discussion draft for the ALI’s Principles
of the Law of Nonprofit Organizations cautions against such a move,
recognizing it as a Band-Aid.” A better alternative would be to

3 to 5 years).

41. See, e.g., N.Y. State Bar Ass’n Special Comm. on Ass’n Governance, Report and
Recommendations to the Executive Committee on Matters of Association Governance 7 (2003)
(“We believe that the Association would benefit from expanding the size of the Executive Committee
[from 24] to 30 members. This expansion would be designed to promote more diversity in its broadest
sense as well as provide additional, meaningful opportunities for more members to serve the
Association.”); Board of Trustees Report, July 16, 2010, N.J. St. B. Ass’n, http://www.njsba.com/
about/njsba-reports/board-of-trustee-reports/july-16-2010.html (last visited Jan. 10, 2012) (“[T]he
Board of Trustees approved a measure to add seven seats to the body, bringing it to 51 members.
... The proposal aims to foster diversity on the Board and give a larger voice to members of its sections
and committees in governance and policy decisions by adding five at-large seats and two  more
representatives of State Bar sections and committees.”).

42. See Bowen, supra note 32, at 6 (“The case for diversity should not be construed in this way. If
individuals believe that they are on a board to represent a defined group, or a particular point of view,
they will not be what Quakers call ‘weighty’ members.”); Lipton & Lorsch, supra note 32, at 68
(“Some may argue that boards of this size will limit the range of viewpoints and ignore the need of our
society for diversity in the boardroom. Our rejoinder is that five or six independent directors, who are
carefully selected, should provide the breadth of perspective and diversity required.”). The other
reason that nonprofits often have large boards is for fundraising—either to include key supporters on
the board directly, or to have a large number of ambassadors for the organization who can go out and
raise money. See Bowen, supra note 32, at 4. But for unified bar associations, there is no real need to
fundraise because the association has guaranteed income in the form of member dues, as every lawyer
who wishes to practice in the state must join the association. Cf. Johnstone, supra note 3, at 197 (“Most
bar association income comes from annual dues.”). And for voluntary bars, this purpose can just as easily
be accomplished by a membership or sponsorship committee that is not part of the governing board.

43. See Grant Thornton, LLP, Report on the Corporate Governance of the Utah State
Board of Commissioners 7 (2007) (identifying governance as the primary purpose of the Utah State
Bar Board of Commissioners).

44. See Am. Law Inst., supra note 33, § 320 cmt. g(3).

45, 1d.
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complement a small board of directors with an advisory board or policy
board that represents the profession and develops the state bar’s position
on legal and legislative issues while the board of directors actually
manages the organization.”

A few bar associations have taken steps to reform their leadership
structure. In 1998, the Orange County Bar Association (“OCBA”)
undertook a strategic planning review that specifically asked whether the
board’s size was an “impediment to individual board member
participation or an impediment to quick and decisive decisions.”” OCBA
decided to reduce its governing board from 39 to 25 members.*
According to the president who pushed for the change:

Our size, we believe, is the single biggest contributor to the lack of
efficiency and meaningful participation of the board, and the single
greatest impediment to our creating a more thriving and vibrant Board
of Directors. . . . Our size is simply too large to have meaningful
discussions and debate of policy.”

In 2004, The Minnesota State Bar Association reformed its entire
governance structure, merging four layers into two: a 128-member
Assembly that meets quarterly and a 15-member Council that meets more
regularly.” Similarly, an ABA news report notes that after a significant
reform by the Law Society of Manitoba, which halved its governing board
and changed its responsibilities,

[the Society’s CEQ] cites dramatic improvement and says the success
of the new plan is measurable. The board operates in a way that is
“more timely, better, and cheaper,” he says. And since the
reorganization six years ago, the society has saved so much money it
has had the unusual luxury of lowering its dues every year.*

These examples illustrate the possibilities for reform. While
numerous other major nonprofit organizations have undertaken
fundamental governance reform, only a few bar associations have joined
them and aligned their governance with best practices for nonprofits.

ii. Conclusion

Major institutions in American society have been rocked by scandal
in the past decade. Many of these fiascos stemmed from a failure of
governance by the board of directors, which had ultimate responsibility
for each organization. Either because of legislation (Sarbanes-Oxley) or

46. See ABA Coordinating Comm. on Nonprofit Governance, supra note 1, at 21.

47. Strategic Plan, Orange County B. Ass’n, http://www.ocbar.org/About/StrategicPlan.aspx
(last visited Jan. 10, 2012).

48. Raymond T. Elligett, Jr., Restructuring Governance of Your Bar Association, Conf. Call, Fall
2005.

49. Kimberly Smith, The Reorganized Bar: An Inside Look at Change, B. Leader, Sept./Oct. 2004, at
10, 12, available at http://Amww.americanbar.org/publications/bar_leader_home/bar_leader_archive/2901.html.

50. Id. at 12-13; see Assembly Meetings/Minutes, Minn. St. B. Ass’n, http://www2.mnbar.org/
governance/assembly/meetings.asp (last visited Jan. 10, 2012); Organizational Structure, Minn. St. B.
Ass’n, http://iwww2.mnbar.org/governance/CommonFiles/OrgChart.pdf (last visited Jan. 10, 2012).

51. Smith, supra note 49, at 11.
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pressure from shareholders and stakeholders, institutions ranging from the
American Red Cross to American University have undertaken governance
reforms to ensure effective management and oversight. Often these reforms
included fundamental structural change, such as muchsmaller, working boards
of directors.

Governance experts agree that boards should be small. These scholarly
recommendations are confirmed by the experiences of many large nonprofit
organizations and for-profit corporations. They are shared by several
publications from different sections and committees of the ABA and American
Law Institute. Yet these recommendations remain unimplemented in the vast
majority of bar associations.

Thus far, no bar association has suffered the kind of scandal that has
affected other sectors. However, many bars operate with ill-structured, hands-
off boards that almost necessarily delegate significant power to management.
These boards are unwieldy, ineffective, and out of step with best practices
for corporate and nonprofit governance. This problem stems from a
fundamental misunderstanding about the role and goal of the board. Contrary
to the assumptions that lead to bloated boards, the role of a bar association’s
board is not to be a representative legislative assembly, but rather to be the
governing body atop a significant organization with thousands of members,
millions of dollars, and scores of staff. When bar leaders consider their role in
that light, they may start to take their own advice and move to smaller, more
effective boards that play a vital role in the organization’s operations and
strategic direction. Bar associations should follow California’s lead by
undertaking self-study evaluations. And the conclusion of those studies should
be a course of action similar to that taken by Minnesota: a smaller board of
directors that actually governs, and a larger representative assembly to speak
for the profession on legal and legislative issues.

Preferred citation for this Essay:

Daniel R. Suhr, Right-Sizing Bar Association Governance, 2012 Hastings L.J. Voir Dire 1.
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Appendix D: Demographic and “per board member” tables

1) Demographic table
Arizona population and the number of active SBA members, by county
County Population % of Active SBA % of in-state | % of total
(2014 U.S. statewide members active active
census est.) population (July 2014) attorneys attorneys
Apache 71,828 1.0 31 0.2 0.2
Cochise 127,448 1.9 102 0.7 0.6
Coconino 137,682 2.0 240 1.6 1.3
Gila 53,119 0.8 45 0.3 0.3
Graham 37,957 0.6 24 0.2 0.1
Greenlee 9,346 0.1 3 0.1 0.1
La Paz 20,231 0.3 22 0.1 0.1
Maricopa 4,087,191 60.7 11,581 75.9 65.1
Mohave 203,361 3.0 143 0.9 0.8
Navajo 108,101 1.6 80 0.5 0.4
Pima 1,004,516 14.9 2,320 15.2 13.0
Pinal 401,918 6.0 204 1.3 1.1
Santa Cruz 46,695 0.7 49 0.3 0.3
Yavapai 218,844 3.3 274 1.8 1.5
Yuma 203,247 3.0 142 0.9 0.8
Subtotal -- -- 15,260 -- 85.8
(in-state) (in-state)
Subtotal -- -- 2,533 -- 14.2
(out-of-state) (out-of-state)
Total 6,731,484 100% 17,793 100% 100%
Court of Appeals, Division One (except Maricopa):
. Population: 963,294 [14.3%]
. Active attorneys: 932 [6.1% of in-state active, 5.2% of total active]
Court of Appeals, Division Two (except Pima):
o Population: 676,483 [10.0%]
. Active attorneys: 427 [2.8% of in-state active, 2.4% of total active]

@) “Per board member” tables

The following tables show the number of people and attorneys “represented” by one elected board
member in the district. The population and attorneys shown in these “per board member” tables
is a fraction of a district’s total, as shown in the demographic table above, if a district has more
than one board member.
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The board’s current composition with eight election districts, and 18 elected governors, has

one elected governor for every:

District Counties Population Attorneys | # of board members
1 Mohave, Navajo, 520,972 494 1 governor
Coconino, Apache

2 Yavapai 218,844 274 1 governor

3 Gila, Graham, Greenlee | 100,422 72 1 governor

4 Cochise 127,488 102 1 governor

5 Pima, Santa Cruz 350,403 790 3 governors

6 Maricopa 454,132 1,287 9 governors

7 La Paz, Yuma 223,478 164 1 governor

8 Pinal 401,918 204 1 governor

Option X and Y proposals with a single “statewide” election district, and six elected trustees,

would have one elected trustee for every:

District

Counties

Population

Attorneys

# of board members

Statewide

All

1,121,914

2,543

6 trustees

Option X and Y proposals with four election districts, and six elected trustees, would have

one trustee for every:

District Counties Population Attorneys | # of board members
Div. One | Mohave, Navajo, 963,294 932 1 trustee

(except Coconino, Apache,

Maricopa) | Yavapai, La Paz, Yuma

Div. Two | Gila, Graham, Greenlee, | 676,483 427 1 trustee

(except Cochise, Santa Cruz,

Pima) Pinal

Maricopa | Maricopa 1,362,397 3,860 3 trustees

Pima Pima 1,004,516 2,320 1 trustee

Option Z proposal with five election districts, and eleven elected trustees, would have one

elected trustee for every:

District Counties Population Attorneys | # of board members
North Mohave, Navajo, 520,972 494 1 trustee
Coconino, Apache
West Yavapai, La Paz, Yuma | 442,322 438 1 trustee
Southeast | Gila, Graham, Greenlee, | 676,483 427 1 trustee
Cochise, Santa Cruz,
Pinal
Maricopa | Maricopa 681,199 1,930 6 trustees
Pima Pima 502,258 1,160 2 trustees
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Appendix E: Summary Table of Task Force Revisions to Supreme Court Rule 32

Unless otherwise noted, the following recommendations are for the Arizona
Supreme Court.

Rec # Recommendation Rule 32 Provision
Report
Pg.
Part III: Mission
#1 The Arizona Supreme Court 32(a)(2) “The primary mission of the State
Pg. 6 should amend Rule 32(a) to Bar of Arizona is to protect and
clarify that the SBA’s primary serve the public. This mission
mission is to protect and serve includes  responsibilities  to
the public. improve the legal profession, and
to advance the rule of law and the
administration of justice.”
#2 Restyle and organize Rule 32(a). | 32(a) All
Pg. 6
#3 The SBA should continue as an 32(a)(1) “Every person licensed by this
Pgs. 6-9 | integrated bar association. Court to engage in the practice of
law must be a member of the State
Bar of Arizona in accordance with
these rules.”
Part IV: Governance
#4 The board should have a greater | 32(e) See recommendations #7, 8, and 9
Pgs. 12, | proportion of appointed board below.
13 members.
#5 The ASC should appoint public 32(e)(3)(A) | “Public trustees are nominated by
Pgs. 13, | members who are nominated by the board and appointed by the
16 the board. Supreme Court for terms of three
years and begin board service at a
time designated by the Court.”
#6 Adopt a 3-year election and 32(e)(1) “The State Bar shall implement
Pg. 16 appointment cycle. this Rule in a manner that
provides for the election and
appointment of approximately
one-third of the board every
year.”
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Rec # Recommendation Rule 32 Provision
Report
Pg.
#7 Option X: 15 member board with | 32(e) “The board is composed of six
Pg. 16 6 elected members from 4 elected  trustees and  nine
districts and 9 appointed appointed trustees, as provided
members (3 public + 6 at-large). by this Rule.” [Etc.]
#8 Option Y: 18 member board with | 32(e) “The board is composed of six
Pg. 17 6 elected members from 4 elected trustees and twelve
districts and 12 appointed appointed trustees, as provided
members (6 public + 6 at-large). by this Rule.” [Etc.]
#9 Option Z: 18 member board with | 32(e) “The board is composed of eleven
Pg. 18 11 elected members from 5 elected trustees and seven
districts and 7 appointed appointed trustees, as provided
members (4 public + 3 at-large). by this Rule.” [Etc.]
#10 Allow active out-of-state 32(e)(2)(D) | “Active out-of-state members
Pg. 20 members of the SBA to vote in may vote in the district of their
SBA board elections. most recent Arizona residence or
place of business or, if none, in the
Maricopa County District. “
#11 The immediate past president 32(f)(4) “The immediate past president of
Pg. 20 should serve a 1-year term as an the board will serve a one-year
advisor to the board. term as an advisor to the board.”
#12 Discontinue the board seat of the | Not Not included in Rule 32.
Pg. 20 Young Lawyers Section included
president.
#13 Discontinue the ex officio board | Not Not included in Rule 32.
Pg. 21 membership of the law school included
deans.
#14 Continue service of an associate | Unwritten | Not included in Rule 32.
Pgs. 21- | justice as a liaison to the board. policy
22
#15 All elected board members have | 32(e)(2)(F) | “An elected trustee may serve
Pg. 22 a limit of 3 terms of 3 years each, three consecutive terms, but may
and may not be a candidate for a not be a candidate for a fourth
fourth term until 3 years have term until three years have passed
passed after the ninth year. after the person’s last year of
service.”
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Rec # Recommendation Rule 32 Provision

Report

Pg.

#16 An attorney member of the board | 32(e)(2)(B) | “Each elected trustee must have

Pg. 22 must have a clean disciplinary been an active State Bar member,
history for 5 years preceding and have had no record of formal
board service. discipline, for five years prior to

election to the board.”

#17 An attorney member of the board | 32(e)(6) “An attorney board member who

Pg. 22 who is the subject of a formal is the subject of a formal
disciplinary complaint must be disciplinary =~ complaint ~must
recused from serving on the recuse him-or herself from
board pending disposition of the serving on the board pending
complaint. disposition of the complaint.”

#18 A board member may be 32(e)(5) “A trustee of the board may be

Pg. 22 removed for good cause by a removed for good cause by a vote

two-thirds vote of the board.

of two-thirds or more of the
trustees cast in favor of removal.
Good cause for removal exists if a
trustee undermines board
meetings or compromises the
integrity of the  board.
Expression of unpopular views
does not constitute good cause.
Good cause also may include, but
is not limited to, conviction of a
felony or a crime involving moral
turpitude, imposition of a formal
discipline sanction, repeatedly
ignoring the duties of a trustee, or
disorderly activity during a board
meeting. A board trustee so
removed may, within thirty days
of the board’s action, file a petition
pursuant to Rule 23 of the Arizona
Rules of Civil Appellate
Procedure requesting that the
Supreme Court review the
board’s determination of good
cause. The Supreme Court will
expedite consideration of the
petition.”
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Rec # Recommendation Rule 32 Provision

Report

Pg.

#19 The board should elect 3 officers: | 32(f)(1) “The board will elect its officers.

Pgs. 23- | a president, president-elect, and The officers are a president, a

24 secretary-treasurer. An president-elect, and a secretary-
appointed member may serve as treasurer. An elected or
an officer. appointed trustee may serve as an

officer.”

#20 Each office should be held for a 32(f)(2)(C) | “Each officer will serve a one-year

Pg. 24 one-year term. term.”

#21 A member may not be elected to | 32(f)(2)(D) | “An officer may not be elected to

Pg. 24 a particular office to a second a second term for any office that
term for any office that the the trustee has held during the
member has held during nine or preceding nine or fewer
fewer years of consecutive board consecutive years of service on the
service. board.”

#22 If a board member who is 32(f)(2)E) | “The term of an trustee chosen as

Pg. 22 otherwise term-limited is the president or  president-elect

“president-elect” or president
that this not preclude the person
from continuing to serve on the
board until completion of their
term as president. Upon
completing the term as president,
a new board member will be
elected or appointed for the
remaining partial term.

automatically  extends  until
completion of a term as president,
if his or her term as a trustee
expires in the interim without
their reelection or reappointment
to the board, or if the term is
limited under Rule 32(e)(2)(F). In
either of these events, there shall
not be an election or appointment
of a new trustee for the seat held
by the president or president-elect
until the person has completed his
or her term as president, and then
the election or appointment of a
successor trustee shall be for a
partial term that otherwise
remains in the regular three-year
cycle under Rule 32(e)(1).”
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Rec # Recommendation Rule 32 Provision
Report
Pg.
#23 The immediate past president 32(f)(4) “The board advisor, with the
Pg. 24 should lead a committee to assistance of two or more trustees
recruit and vet the best chosen by the president, will lead
candidates for officer positions. a committee to recruit,
recommend, and nominate
candidates for the offices of
president-elect and secretary-
treasurer.”
#24 Change the name from board of | 32(b)(1) “’Board” means Board of Trustees
Pg. 24 governors to board of trustees. of the State Bar of Arizona,
formerly known as the Board of
Governors of the State Bar of
Arizona.”
32(e) “The governing board of the State
Bar of Arizona is a board of
trustees.”
#25 Provide an oath for all board 32(e)(4) “Upon commencing service, each
Pg. 25 members upon assuming board trustee, whether elected or
duties. appointed, must take an oath to
faithfully and impartially
discharge the duties of a trustee.”
#26 Include fiduciary responsibilities | Not --
Pg. 25 in the orientation of board included
members.
#27 Notwithstanding the board’s | 32(e)(3)(A) | “The Court may decline to
Pg. 17 nomination of public members, appoint any board nominee; and
the Court may decline to appoint may appoint as a public trustee a
any board nominee and may person who was not nominated
appoint as a public trustee a by the board.”
person not nominated by the
board.
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Appendix F: Revisions to Supreme Court Rule 32

Clean version of proposed Rule 32:

Rule 32. Organization of the State Bar of Arizona

(a) State Bar of Arizona. The Supreme Court of Arizona maintains under its direction
and control a corporate organization known as the State Bar of Arizona.

(1) Practice of law. Every person licensed by this Court to engage in the practice of
law must be a member of the State Bar of Arizona in accordance with these rules.

(2) Mission. The primary mission of the State Bar of Arizona is to protect and serve
the public. This mission includes responsibilities to improve the legal profession
and to advance the rule of law and the administration of justice. To accomplish its
mission, this Court empowers the State Bar of Arizona, under the Court’s
supervision, the authority to

(A) Organize and promote activities that best fulfill the responsibilities of the
legal profession and its individual members to the public;

(B) Promote access to justice for those who live, work, and do business in this
state;

(C) Aid the courts in the administration of justice;

(D) Assist this Court with the regulation and discipline of persons engaged in
the practice of law; foster on the part of those engaged in the practice of law ideals
of integrity, learning, competence, public service, and high standards of conduct;
serve the professional needs of its members; and encourage practices that best
uphold the honor and dignity of the legal profession;

(E) Conduct educational programs regarding substantive law, best practices,
procedure, and ethics; provide forums for the discussion of subjects pertaining to
the administration of justice, the practice of law, and the science of jurisprudence;
and report its recommendations to this Court concerning these subjects.

(b)  Definitions. Unless the context otherwise requires, the following definitions shall
apply to the interpretation of these rules relating to admission, discipline,
disability and reinstatement of lawyers:
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(1) “Board” means Board of Trustees of the State Bar of Arizona, formerly known as
the Board of Governors of the State Bar of Arizona.

(2) through (8) [no change]
» Except:
Recommend capitalizing the “b” in “State Bar.”

(c) Membership. [No change]
» Except:

Recommend capitalizing the
Recommend changing “Board of Governors” in section (c)(7) to
“Board of Trustees”

“_ 7
S

and the “b” in “State Bar” consistently.

(d) Powers of Board. The State Bar shall be governed by a Board of Trustees, which shall
have the powers and duties prescribed by this Court. The board shall:

(1) Fix and collect, as provided in these rules, fees approved by the Supreme
Court, which shall be paid into the treasury of the State Bar.

(2) Promote and aid in the advancement of the science of jurisprudence, the
education of lawyers, and the improvement of the administration of justice.

(3) Approve budgets and make appropriations and disbursements from funds of
the State Bar to pay necessary expenses for carrying out its functions.

(4) Formulate and declare rules and regulations not inconsistent with Supreme
Court Rules that are necessary or expedient to enforce these rules, and by rule fix
the time and place of State Bar meetings and the manner of calling special
meetings, and determine what number shall constitute a quorum of the State Bar.

(5) Appoint a Chief Executive Officer/Executive Director to manage the State
Bar’s day-to-day operations.

(6) Appoint from time to time one or more executive committees composed of
members of the board and vest in the executive committees any powers and duties
granted to the board as the board may determine.

(7) Prepare an annual statement showing receipts and expenditures of the State
Bar for the twelve preceding months. The statement shall be promptly certified
by the secretary-treasurer and a certified public accountant, and transmitted to the
Chief Justice of this Court.

(8) Create and maintain the Client Protection Fund, as required by this Court and
authorized by the membership of the State Bar on April 9, 1960, said fund to exist
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and be maintained as a separate entity from the State Bar in the form of the
Declaration of Trust established January 7, 1961, as subsequently amended and as
it may be further amended from time to time by the board. The trust shall be
governed by a separate board of trustees appointed by the State Bar Board of
Trustees in accordance with the terms of the trust. The trustees of the Client
Protection Fund shall govern and administer the Fund pursuant to the provisions
of the trust, and in accordance with other procedural rules as may be approved by
the State Bar Board of Trustees.

(9) Implement and administer mandatory continuing legal education in
accordance with Rule 45.

(10) Administer a Board of Legal Specialization to certify specialists in specified
areas of practice in accordance with Rule 40.

> Immediately below is SECTION (e), OPTION X is shown in (e)(1-3). (See
subsequent pages for Option Y and Option Z).

(e) Composition of the Board. The governing board of the State Bar of Arizona is a
board of trustees. The board is composed of six elected trustees and nine appointed
trustees, as provided by this Rule. Only trustees elected or appointed under this Rule
are empowered to vote at board meetings.

(1) Implementation. The State Bar shall implement this Rule in a manner that
provides for the election and appointment of approximately one-third of the board
every year.

(2) Elected trustees.
(A) Districts. Trustees are elected from four districts, as follows:

i. Maricopa County District: three members

ii. Pima County District: one member
iii. Division One District (excluding Maricopa County): one member
iv. Division Two District (excluding Pima County): one member

(B)  Qualifications. Each elected trustee must be an active member of the State
Bar of Arizona throughout the elected term. Each elected trustee must have been
an active State Bar member, and have had no record of formal discipline, for five
years prior to election to the board.

(C) Nominations. Nominations for elected trustees shall be by petition signed
by at least five active State Bar members. Each candidate named in a petition and
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all members signing a petition must have their main offices in the district in which
the candidate seeks to be elected.

(D) Elections. Election of trustees must be by ballot. Active and judicial
members are entitled to vote for the elected trustee or trustees in the district in
which a member has his or her principal place of business, as shown in the records
of the State Bar. Active out-of-state members may vote in the district of their most
recent Arizona residence or place of business or, if none, in the Maricopa County
District. The State Bar must send ballots electronically to each member entitled to
vote, at the address shown in the records of the State Bar, at least two weeks prior
to the date of canvassing the ballots. Members must return their ballots through
electronic voting means, and the State Bar will announce the results at the ensuing
annual meeting. The State Bar’s bylaws will direct other details of the election
process.

(E) Terms of service. Elected trustees serve a three-year term. An elected
trustee serves on the board until a successor is elected and takes office at the
annual meeting. If the board receives notice that an elected trustee’s principal
place of business has moved from the district in which the trustee was elected, or
that the trustee has died, become disabled, or is otherwise unable to serve, that
trustee’s seat is deemed vacant, and the other elected and appointed trustees will
choose a successor by a majority vote.

(F)  Term limits. An elected trustee may serve three consecutive terms, but
may not be a candidate for a fourth term until three years have passed after the
person’s last year of service. Election or appointment to a partial term of less than
three years will not be included in a calculation of a member’s term limit.

(3) Appointed trustees. The Supreme Court will appoint public and at-large trustees,
collectively referred to as “appointed trustees,” to serve on the board.

(A) Public trustees. Three trustees of the board are designated as “public”
trustees. The public trustees must not be members of the State Bar and must
not have, other than as consumers, a financial interest in the practice of law.
Public trustees are nominated by the board and appointed by the Supreme
Court for terms of three years and begin board service at a time designated by
the Court. The Court may decline to appoint any board nominee and may
appoint as a public trustee a person who was not nominated by the board. No
more than two public trustees may be from the same district. The Court may
reappoint a public trustee for one additional term of three years. No individual
may serve more than two terms as a public trustee. The Court may fill a
vacancy in an uncompleted term of a public trustee, but appointment of a
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public member to a term of less than three years will not be included in a
calculation of the member’s term limit.

(B) At-large trustees. Six trustees on the board are designated as “at-large”
trustees. At-large trustees, who may be former elected or public trustees, are
appointed by the Supreme Court for terms of three years and begin board
service at a time designated by the Court. The Supreme Court may appoint at-
large trustees to successive terms. The Court may fill a vacancy in an
uncompleted term of an at-large trustee.

(4) Oath of trustees. Upon commencing service, each trustee, whether elected or
appointed, must take an oath to faithfully and impartially discharge the duties of
a trustee.

(5) Removal of a trustee. A trustee of the board may be removed for good cause by
a vote of two-thirds or more of the trustees cast in favor of removal. Good cause
for removal exists if a trustee undermines board meetings, or compromises the
integrity of the board. Expression of unpopular views does not constitute good
cause. Good cause also may include, but is not limited to, conviction of a felony
or a crime involving moral turpitude, imposition of a formal discipline sanction,
repeatedly ignoring the duties of a trustee, or disorderly activity during a board
meeting. A board trustee so removed may, within thirty days of the board’s action,
file a petition pursuant to Rule 23 of the Arizona Rules of Civil Appellate
Procedure requesting that the Supreme Court review the board’s determination of
good cause. The Supreme Court will expedite consideration of the petition.

(6) Recusal of an attorney trustee. An attorney board member who is the subject of
a formal disciplinary complaint must recuse him- or herself from serving on the
board pending disposition of the complaint.

(f) Officers of the State Bar.

(1) Officers. The board will elect its officers. The officers are a president, a
president-elect, and a secretary-treasurer. An elected or appointed trustee may
serve as an officer.

(2) Terms of office.

(A) President. The term of the president will expire at the conclusion of the
annual meeting. The president-elect whose term expired at the same
annual meeting will then automatically become, and assume the duties of,
president at that time.
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(B) President-elect and secretary-treasurer. The board must elect a new
president-elect and a new secretary-treasurer at each annual meeting.
Those newly elected officers will assume their respective offices at the
conclusion of the annual meeting at which they are elected, and they will
continue to hold their offices until the conclusion of the subsequent annual
meeting at which their successors are elected.

(C) Length of term. Each officer will serve a one-year term.

(D) Successive terms. A trustee may not be elected to a second term for any
office that the trustee has held during the preceding nine or fewer
consecutive years of service on the board.

(E) Limitations. The term of a trustee chosen as president or president-elect
automatically extends until completion of a term as president if his or her
term as a trustee expires in the interim without their reelection or
reappointment to the board, or if the term is limited under Rule 32(e)(2)(F).
In either of these events, there shall not be an election or appointment of a
new trustee for the seat held by the president or president-elect until the
person has completed his or her term as president, and then the election or
appointment of a successor trustee shall be for a partial term that otherwise
remains in the regular three-year cycle under Rule 32(e)(1).

(3) Duties of officers. The president will preside at all meetings of the State Bar

and of the board of trustees, and if absent or unable to act, the president-elect
will preside. Additional duties of the president, president-elect, and secretary-
treasurer may be prescribed by the board or set forth in the State Bar bylaws.

(4) Board advisor. The immediate past president of the board will serve a one-

year term as an advisor to the board. The advisor may participate in board
discussions but has no vote at board meetings. The board advisor, with the
assistance of two or more trustees chosen by the president, will lead a
committee to recruit, recommend, and nominate candidates for the offices of
president-elect and secretary-treasurer.

(5) Removal from office. An officer may be removed from office, with or without

good cause, by a vote of two-thirds or more of the members of the board of
trustees cast in favor of removal.

(6) Vacancy in office. A vacancy in any office before expiration of a term may be

tilled by the board of trustees at a meeting called for that purpose.
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(g) Annual meeting [No change]

(h) Administration of rules [No change]

(i) Filings made [No change]

(j) Formal Requirements of Filings [No change]
(k) Payment of Fees and Costs [No change]

(I) Expenses of Administration and Enforcement [No change]

> SECTION (e)(1-3), OPTION Y:
(e) Composition of the Board. The State Bar of Arizona is governed by a board of
trustees. The board is composed of six elected trustees and twelve appointed trustees, as
provided by this Rule. Only trustees elected or appointed under this Rule are
empowered to vote at board meetings.

(1) Implementation. The State Bar shall implement this Rule in a manner that
provides for the election and appointment of approximately one-third of the
board every year.

(2) Elected trustees.

(A) Districts. Trustees are elected from four districts, as follows:
i. Maricopa County District: three members
ii. Pima County District: one member
iii. Division One District (excluding Maricopa County): one member

iv. Division Two District (excluding Pima County): one member
(B)  Qualifications. [No change from Option X]
(©) Nominations. [No change from Option X]
(D)  Elections. [No change from Option X]
(E)  Terms of service. [No change from Option X]

(F)  Term limits. [No change from Option X]
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(3) Appointed trustees. The Supreme Court will appoint public and at-large trustees,
collectively referred to as “appointed trustees,” to serve on the board.

(A) Public trustees. Six trustees of the board are designated as “public”
trustees. The public trustees must not be members of the State Bar, and must not
have, other than as consumers, a financial interest in the practice of law. Public
trustees are nominated by the board and appointed by the Supreme Court for
terms of three years and begin board service at a time designated by the Court.
The Court may decline to appoint any board nominee, and may appoint as a public
trustee a person who was not nominated by the board. No more than two public
trustees may be from the same district. No individual may serve more than two
terms as a public trustee. The Court may fill a vacancy in an uncompleted term of
a public trustee, but appointment of a public member to a term of less than three
years will not be included in a calculation of the member’s term limit.

(B)  At-large trustees. Six trustees on the board are designated as “at-large”
trustees. At-large trustees, who may be former elected or public trustees, are
appointed by the Supreme Court for terms of three years and begin board service
at a time designated by the Court. The Supreme Court may appoint at-large
trustees to successive terms. The Court may fill a vacancy in an uncompleted term
of an at-large trustee.

> SECTION (e)(1-3), OPTION Z:

(e) Composition of the Board of Trustees. The State Bar of Arizona is governed by a
board of trustees. The board is composed of eleven elected trustees and seven appointed
trustees, as provided by this Rule. Only trustees elected or appointed under this Rule are
empowered to vote at board meetings.

(1) Implementation. The State Bar shall implement this Rule in a manner that
provides for the election and appointment of approximately one-third of the
board every year.

(2) Elected trustees.

(A)Districts. Trustees are elected from five districts, as follows:

1. Maricopa County District: six trustees;

ii. West District (Yavapai, Yuma, and La Paz Counties): one trustee;

iii. ~ North District (Mohave, Coconino, Navajo, and Apache Counties): one
trustee;

iv. Pima County District: two trustees; and
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V. Southeast District: Pinal, Gila, Graham, Santa Cruz, Cochise, and
Greenlee Counties): one trustee.

(B) Qualifications. [No change from Option X]
(C)Nominations. [No change from Option X]
(D) Elections. [No change from Option X]

(E) Terms of service. [No change from Option X]
(F) Term limits. [No change from Option X]

(3) Appointed trustees. The Supreme Court will appoint public and at-large trustees,
collectively referred to as “appointed trustees,” to serve on the board.

(A)Public trustees. Four trustees of the board are designated as “public” trustees.
The public trustees must not be members of the State Bar, and must not have,
other than as consumers, a financial interest in the practice of law. Public
trustees are nominated by the board and appointed by the Supreme Court for
terms of three years and begin board service at a time designated by the Court.
The Court may decline to appoint any board nominee, and may appoint as a
public trustee a person who was not nominated by the board. No more than
two public trustees may be from the same district. No individual may serve
more than two terms as a public trustee. The Court may fill a vacancy in an
uncompleted term of a public trustee, but appointment of a public member to
a term of less than three years will not be included in a calculation of the
member’s term limit.

(B) At-large trustees. Three trustees on the board are designated as “at-large”
trustees. At-large trustees, who may be former elected or public trustees, are
appointed by the Supreme Court for terms of three years and begin board
service at a time designated by the Court. The Supreme Court may appoint at-
large trustees to successive terms. The Court may fill a vacancy in an
uncompleted term of an at-large trustee.
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Appendix G: Implementation Tables

Current composition of the SBA governing board:

District # District area # of board members
1 Mohave, Navajo, Coconino, Apache 1
2 Yavapai 1
3 Gila, Graham, Greenlee 1
4 Cochise 1
5 Pima, Santa Cruz 3
6 Maricopa 9
7 La Paz, Yuma 1
8 Pinal 1
YLS pres. Elected by YLS 1
IPP Ex officio member (non-voting) 1
Public Appointed by the SBA 4
At-large Appointed by the ASC 3
LSD Law school dean liaisons (non-voting) 3
AJ Associate justice liaison (non-voting) --
Current board by status:
19 Elected board members, including YLS president
4 Public members
3 At-large members
4 Ex officio members
30 Total size of the board
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IMPLEMENTATION OF OPTION X

2019:
District District area # of board members
Division 1 Elect 1 trustee to a 1-year term 1
Division 2 Elect 1 trustee to a 2-year term 1
Maricopa Elect 1 trustee to a 1-year term, 1 trustee to a 2-year | 3
terms, and 1 trustee to a 3-year term
Pima Elect 1 trustee to a 3-year term 1

ASC public Appoint 1 trustee to a 1-year term, 1 trustee to a 2- | 3
year term, and 1 trustee to a 3-year term
ASC at-large | Appoint 2 trustees to 1-year terms, 2 trustees to 2- | 6
year terms, and 2 trustees to 3-year terms

YLS pres. Discontinued 0
LSD Discontinued 0
IPP “Advisor” (non-voting - not a trustee) 0
AJ “Liaison” (non-voting - not a trustee) 0

2019 total board size is 6 elected + 9 appointed = 15 trustees

2020:
Trustees who in 2019 were elected or appointed to 1-year terms may request re-election
or re-appointment to 3-year terms

2021:
Trustees who in 2019 were elected or appointed to 2-year terms may request re-election
or re-appointment to 3-year terms

2022:
Trustees who in 2019 were elected or appointed to 3-year terms may request re-election
or re-appointment to 3-year terms

The Court’s Implementation Order should provide that term limits specified in Rule
32(e)(2)(F) for elected members, and in Rule 32(e)(3)(A) for public members, become
effective on the implementation date and do not include a member’s board service before
that date. The Order should further provide that a member elected or appointed to a one-
or two-year term during the phase-in period remains eligible to serve the number of full
terms provided by those rules.
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IMPLEMENTATION OF OPTION Y

2019:
District District area # of board members
Division 1 Elect 1 trustee to a 1-year term 1
Division 2 Elect 1 trustee to a 2-year term 1
Maricopa Elect 1 trustee to a 1-year term, 1 trustee to a 2-year | 3
terms, and 1 trustee to a 3-year term
Pima Elect 1 trustee to a 3-year term 1

ASC public Appoint 2 trustees to 1-year terms, 2 trustees to 2- | 6
year terms, and 2 trustees to 3-year terms
ASC at-large | Appoint 2 trustees to 1-year terms, 2 trustees to 2- | 6
year terms, and 2 trustees to 3-year terms

YLS pres. Discontinued 0
LSD Discontinued 0
IPP “Advisor” (non-voting - not a trustee) 0
AJ “Liaison” (non-voting - not a trustee) 0

2019 total board size is 6 elected + 12 appointed = 18 trustees

2020:
Trustees who in 2019 were elected or appointed to 1-year terms may request re-election
or re-appointment to 3-year terms

2021:
Trustees who in 2019 were elected or appointed to 2-year terms may request re-election
or re-appointment to 3-year terms

2022:
Trustees who in 2019 were elected or appointed to 3-year terms may request re-election
or re-appointment to 3-year terms

The Court’s Implementation Order should provide that term limits specified in Rule
32(e)(2)(F) for elected members, and in Rule 32(e)(3)(A) for public members, become
effective on the implementation date and do not include a member’s board service before
that date. The Order should further provide that a member elected or appointed to a one-
or two-year term during the phase-in period remains eligible to serve the number of full
terms provided by those rules.
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IMPLEMENTATION OF OPTION Z

2019:

District District area # of board members

West Elect 1 trustee to a 1-year term (Yavapai, La Paz, |1
Yuma)

North Elect 1 trustee to a 2-year term (Mohave, Navajo, | 1
Coconino, Apache)

Southeast Elect 1 trustee to a 3-year term (Gila, Graham, |1
Greenlee, Cochise, Santa Cruz, Pinal)

Maricopa Elect 2 trustees to 1-year terms, 2 trustees to 2-year | 6
terms, and 2 trustees to 3-year terms

Pima Elect 1 trustee to a 1-year term and 1 trustee to a 2- | 2
year term

ASC public Appoint 1 trustees to a 1-year term, 1 trustee to a 2- | 4
year term, and 2 trustees to 3-year terms

ASC at-large | Appoint 1 trustee to a 1-year term, 1 trustee to a 2- | 3
year term, and 1 trustee to a 3-year term

YLS pres. Discontinued 0

LSD Discontinued 0

IPP “Advisor” (non-voting - not a trustee) 0

AJ “Liaison” (non-voting - not a trustee) 0

2019 total board size is 11 elected + 7 appointed = 18 trustees

2020:

Trustees who in 2019 were elected or appointed to 1-year terms may request re-election

or re-appointment to 3-year terms

2021:

Trustees who in 2019 were elected or appointed to 2-year terms may request re-election

or re-appointment to 3-year terms

2022:

Trustees who in 2019 were elected or appointed to 3-year terms may request re-election
or re-appointment to 3-year terms

The Court’s Implementation Order should provide that term limits specified in Rule
32(e)(2)(F) for elected members, and in Rule 32(e)(3)(A) for public members, become
effective on the implementation date and do not include a member’s board service before
that date. The Order should further provide that a member elected or appointed to a one-
or two-year term during the phase-in period remains eligible to serve the number of full
terms provided by those rules.
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Appendix H: Supreme Court Rule 32: comparison version

Current Rule 32

Proposed Rule 32 (clean version)

Rule 32. Organization of State Bar of
Arizona

(a) Organization

1. Establishment of state bar. In order to
advance the administration of justice
according to law, to aid the courts in
carrying on the administration of justice;
to provide for the regulation and
discipline of persons engaged in the
practice of law; to foster and maintain on
the part of those engaged in the practice of
law high ideals of integrity, learning,
competence and public service, and high
standards of conduct; to provide a forum
for the discussion of subjects pertaining to
the practice of law, the science of
jurisprudence, and law reform; to carry on
a continuing program of legal research in
technical fields of substantive law,
practice and procedure, and to make
reports and recommendations thereon; to
encourage practices that will advance and
improve the honor and dignity of the legal
profession; and to the end that the
responsibility of the legal profession and
the individual members thereof may be
more  effectively and  efficiently
discharged in the public interest, and
acting within the powers vested in it by
the constitution of this state and its
inherent power over members of the legal
profession as officers of the court, the
Supreme Court of Arizona does hereby
perpetuate, create and continue under the
direction and control of this court an
organization known as the State Bar of
Arizona, such organization which may be
a non-profit corporation under Chapter 5

Rule 32. Organization of the State Bar of
Arizona

(a) State Bar of Arizona. The Supreme
Court of Arizona maintains under its
direction and control a corporate
organization known as the State Bar of
Arizona.

(1) Practice of law. Every person
licensed by this Court to engage in
the practice of law must be a
member of the State Bar of Arizona
in accordance with these rules.

(2) Mission. The primary mission of
the State Bar of Arizona is to protect
and serve the public. This mission
includes responsibilities to
improve the legal profession and to
advance the rule of law and the
administration of justice. To
accomplish its mission, this Court
empowers the State Bar of Arizona,
under the Court’s supervision, the
authority to

(A) Organize
activities that

and promote

best fulfill the
responsibilities of the legal
profession and its individual
members to the public;

(B) Promote access to justice for
those who live, work, and do
business in this state;
the

in

(©) Aid the courts
administration of justice;
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of Title 10 of the Arizona Revised Statutes,
and all persons now or hereafter licensed
in this state to engage in the practice of law
shall be members of the State Bar of
Arizona in accordance with the rules of
this court. The State Bar of Arizona may
sue and be sued, may enter into contracts
and acquire, hold, encumber, dispose of
and deal in and with real and personal
property, and promote and further the
aims as set forth herein and hereinafter in
these rules.

2. Precedence of rules. The qualifications of
attorneys at law for admission to practice
before the courts of this state, the duties,
obligations and certain of the grounds for
discipline of members, and the method of
establishing such grounds, subject to the
right of this court to discipline a member
when it is satisfied that such member is
not mentally or morally qualified to
practice law even though none of the
specific grounds for discipline set forth in
these rules exist, shall be as prescribed in
these rules pertaining to admission and
discipline of attorneys.

(b) Definitions. Unless the context
otherwise requires, the following
definitions ~ shall apply to  the

interpretation of these rules relating to
admission, discipline, disability and
reinstatement of lawyers:
1. “Board” means Board of Governors of
the State Bar of Arizona.

2. “Court” means Supreme Court of
Arizona.

3. “Discipline” means those sanctions and
limitations on members and others and
the practice of law provided in these rules.

(b)

(D) Assist this Court with the
regulation and discipline of
persons engaged in the practice of
law; foster on the part of those
engaged in the practice of law
ideals of integrity, learning,
competence, public service, and
high standards of conduct; serve
the professional needs of its
members; and encourage practices
that best uphold the honor and
dignity of the legal profession;

(E) Conduct educational
programs regarding substantive
law, best practices, procedure, and
ethics; provide forums for the
discussion of subjects pertaining to
the administration of justice, the
practice of law, and the science of
jurisprudence; and report its
recommendations to this Court
concerning these subjects.

Definitions. Unless the context
otherwise requires, the following
definitions shall apply to the
interpretation of these rules relating
to admission, discipline, disability
and reinstatement of lawyers:

(1) “Board” means Board of Trustees

of the State Bar of Arizona,
formerly known as the Board of
Governors of the State Bar of
Arizona.

(2) through (8) [no change]

» Except:
Recommend capitalizing
the “b” in “State Bar.”
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Discipline is distinct from diversion or
disability inactive status, but the term may
include that status where the context so
requires.

4. “Discipline proceeding” and “disability
proceeding” mean any action involving a
respondent pursuant to the rules relating
thereto. Further definitions applying to
such proceedings are stated in the rule on
disciplinary jurisdiction.

5. “Member” means member of the state
bar, the classifications of which shall be as
set forth in this rule.

6. “Non-member” means a person
licensed to practice law in a state or
possession of the United States or a non-
lawyer permitted to appear in such
capacity, but who is not a member of the
state bar.

7. “Respondent” means any person
subject to the jurisdiction of the court
against whom a charge is received for
violation of these rules.

8. “State bar” means the State Bar of
Arizona created by rule of this court.

(c) Membership.

1. Classes of Members. Members of the state
bar shall be divided into five classes:
active, inactive, retired, suspended, and
judicial. Disbarred or resigned persons are
not members of the bar.

2. Active Members. Every person licensed
to practice law in this state is an active

(c) Membership. [No change]
» Except:

Recommend capitalizing
the “s” and the “b” in “State
Bar” consistently.
Recommend changing
“Board of Governors” in
section (c)(7) to “Board of
Trustees”
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member except for persons who are
inactive, retired, suspended, or judicial
members.

3. Admission and Fees. All persons admitted
to practice in accordance with the rules of
this court shall, by that fact, become active
members of the state bar. Upon admission
to the state bar, the applicant shall pay a
fee as required by the supreme court,
which  shall include the annual
membership fee for active members of the
state bar. If an applicant is admitted to the
state bar on or after July 1 in any year, the
annual membership fee payable upon
admission shall be reduced by one half.
Upon admission to the state bar, an
applicant shall also, in open court, take
and subscribe an oath to support the
constitution of the United States and the
constitution and laws of the State of
Arizona in the form provided by the
supreme court. All members shall provide
to the state bar office a current street
address, e-mail address, telephone
number, any other post office address the
member may use, and the name of the bar
of any other jurisdiction to which the
member may be admitted. Any change in
this information shall be reported to the
state bar within thirty days of its effective
date. The state bar office shall forward to
the court, on a quarterly basis, a current
list of membership of the bar.

4. Inactive Members. Inactive members
shall be those who have, as provided in
these rules, been transferred to inactive
status. An active member who is not
engaged in practice in Arizona may be
transferred to inactive status upon written
request to the executive director. Inactive
members shall not practice law in
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Arizona, or hold office in the State Bar or
vote in State Bar elections. On application
and payment of the membership fee and
any delinquent fees that may be due under
Rule 45(d), they may become active
members. Inactive members shall have
such other privileges, not inconsistent
with these rules, as the Board may
provide. Incapacitated members may be
transferred to disability inactive status
and returned to active status as provided
in these rules.

5. Retired Members. Retired members shall
be those who have, as provided in these
rules, been transferred to retired status.
An active, inactive or judicial member
who is not engaged in active practice in
any state, district, or territory of the
United States may be transferred to retired
status upon written request to the
executive director. Retired members shall
not hold State Bar office or vote in State
Bar elections. Retired members shall not
practice law in any state, district, or
territory of the United States. Retired
members may provide volunteer legal
services to approved legal services
organizations as defined in Rule 38(e) of
these rules, except that retired members
need not have engaged in the active
practice of law within the last five years as
required in Rule 38(e)(2)(B)(1) or Rule
38(e)(3) (A). Retired members may return
to active status subject to the requirements
imposed on inactive members who return
to active status, as set forth in subsection
(c)(4) of this rule. Retired members shall
have other privileges, not inconsistent
with these rules, as the Board may
provide. Incapacitated members may be
transferred to disability inactive status
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and return to active status as provided in
these rules.

6. Judicial Members. Judicial members shall
be justices of the Supreme Court of
Arizona, judges of the Court of Appeals
and Superior Court of Arizona and of the
United States District Court for the District
of Arizona. Judicial membership status
shall likewise be accorded to members of
the state bar who are full-time
commissioners, city or municipal court
judges, judges pro tempore or justices of
the peace in the state of Arizona not
engaged in the practice of law, or justices
or judges of other courts of record of the
United States or of the several states.
Judicial members shall hold such
classification only so long as they hold the
offices or occupations entitling them to
such membership. Judicial members shall
be entitled to vote but shall not be entitled
to hold office. Judicial members shall have
such privileges, not inconsistent with the
rules of this court, as the board provides.
A judicial member who retires or resigns
from the bench shall become an active
member subject to all provisions of these
rules.

7.  Membership  Fees. ~An  annual
membership fee for active members,
inactive members, retired members and
judicial members shall be established by
the board with the consent of this court
and shall be payable on or before February
1 of each year. No annual fee shall be
established for, or assessed to, active
members who have been admitted to
practice in Arizona before January 1, 2009,
and have attained the age of 70 before that
date. The annual fee shall be waived for
members on disability inactive status

67




pursuant to Rule 63. Upon application, the
Board of Governors may waive the dues of

any other member for reasons of personal
hardship.

8. Computation of fee. The annual
membership fee shall be composed of an
amount for the operation of the activities
of the state bar and an amount for funding
the Client Protection Fund, each of which
amounts shall be stated and accounted for
separately. Each active and inactive
member, who is not exempt, shall pay the
annual Fund assessment set by the court,
to the state bar together with the annual
membership fee, and the state bar shall
transfer the fund assessment to the trust
established for the administration of the
Client Protection Fund.

9. Allocation of fee. Upon payment of the
membership fee, each member shall
receive a bar card issued by the board
evidencing payment. All fees shall be paid
into the treasury of the state bar and, when
so paid, shall become part of its funds,
except that portion of the fees representing
the amount for the funding of the Client
Protection Fund shall be paid into the trust
established for the administration of the
Client Protection Fund.

10. Delinquent Fees. A fee not paid by the
time it becomes due shall be deemed
delinquent. An annual delinquency fee for
active members, inactive members, retired
members and judicial members shall be
established by the board with the consent
of this court and shall be paid in addition
to the annual membership fee if such fee is
not paid on or before February 1. A
member who fails to pay a fee within two
months after written notice of delinquency
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shall be summarily suspended by the
board from membership to the state bar,
upon motion of the state bar pursuant to
Rule 62, but may be reinstated in
accordance with these rules.

11. Resignation.

A. Members in good standing who wish to
resign from membership in the state bar
may do so, and such resignation shall
become effective when filed in the office of
the state bar, accepted by the board, and
approved by this court. After the
resignation is approved by this court, such
person's status shall be changed to
“resigned in good standing.”

B. Such resignation shall not be a bar to
institution of subsequent discipline
proceedings for any conduct of the
resigned person occurring prior to the
resignation. In the event such resigned
person thereafter is disbarred, suspended
or reprimanded, the resigned person's
status shall be changed from “resigned in
good standing” to that of a person so
disciplined. Such resignation shall not be
accepted if there is a disciplinary charge or
complaint pending against the member.
C. Resigned persons in good standing may
be reinstated to membership in the same
manner as members  summarily
suspended under Rule 62 of these rules.
Reinstatement of resigned persons shall be
governed by the procedures set forth in
Rule 64(f) and shall require:

i. payment of fees, assessments, and
administrative costs the resigned person
would have been required to pay;

ii. proof of completion of any hours of
continuing legal education activity the
resigned person would have been
required to take, had the applicant
remained a member; and
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iii. proof that the resigned person
possesses the character and fitness to
resume practicing law in this jurisdiction.
D. A member wishing to resign shall
apply on a form approved by the board
and shall furnish such information as is
required upon such form and shall make
such allegations, under oath, as are
required on such form.

12. Insurance Disclosure.

A. Each active member of the State Bar of
Arizona shall certify to the State Bar on the
annual dues statement or in such other
form as may be prescribed by the State Bar
on or before February 1 of each year: (1)
whether the lawyer is engaged in the
private practice of law; and (2) if engaged
in the private practice of law, whether the
lawyer is  currently covered by
professional liability insurance. Each
active member who reports being covered
by professional liability insurance shall
notify the State Bar of Arizona in writing
within 30 days if the insurance policy
providing coverage lapses, is no longer in
effect, or terminates for any reason. A
lawyer who acquires insurance after filing
the annual dues statement or such other
prescribed disclosure document with the
State Bar of Arizona may advise the Bar as
to the change of this status in coverage.

B. The State Bar of Arizona shall make the
information submitted by active members
pursuant to this rule available to the
public on its website as soon as practicable
after receiving the information.

C. Any active member of the State Bar of
Arizona who fails to comply with this rule
in a timely fashion may, on motion of the
State Bar pursuant to Rule 62, be
summarily suspended from the practice of
law until such time as the lawyer
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complies. Supplying false information in
complying with the requirements of this
rule shall subject the lawyer to
appropriate disciplinary action.

(d) Powers of Board. The state bar shall be
governed by the Board of Governors,
which shall have the powers and duties
prescribed by this court. The board shall:
1. Fix and collect, as provided in these
rules, fees approved by the supreme court,
which shall be paid into the treasury of the
state bar.

2. Promote and aid in the advancement of
the science of jurisprudence and
improvement of the administration of
justice.

3. Make appropriations and
disbursements from funds of the state bar
to pay necessary expenses for carrying out
its functions.

4. Formulate and declare rules and
regulations not inconsistent with these
rules, necessary or expedient to enforce
these rules and by rule fix the time and
place of annual meetings of the state bar
and the manner of calling special meetings
thereof, and determine what number shall
constitute a quorum of the state bar.

5. Appoint such committees, officers and
employees it deems necessary or proper
and prescribe their duties. Compensation
of employees shall be as determined by
the board.

6. Appoint from time to time one or more
executive committees composed of
members of the board and vest in the

(d) Powers of Board. The State Bar shall

be governed by a Board of Trustees, which

shall have the powers and duties

prescribed by this Court. The board shall:
(1) Fix and collect, as provided in
these rules, fees approved by the
Supreme Court, which shall be
paid into the treasury of the State
Bar.

2 Promote and aid in the
advancement of the science of
jurisprudence, the education of
lawyers, and the improvement of
the administration of justice.

(3) Approve budgets and make
appropriations and disbursements
from funds of the State Bar to pay
necessary expenses for carrying out
its functions.

(4) Formulate and declare rules
and regulations not inconsistent
with Supreme Court Rules that are
necessary or expedient to enforce
these rules, and by rule fix the time
and place of State Bar meetings and
the manner of calling special
meetings, and determine what
number shall constitute a quorum
of the State Bar.

(5) Appoint a Chief Executive

Office/Executive = Director  to
manage the State Bar’s day-to-day
operations.

71




executive committees any powers and
duties granted to the board as the board
may determine.

7. Prepare an annual statement showing
receipts and expenditures of the state bar
for the twelve preceding months. The
statement shall be promptly certified by
the treasurer and a certified public
accountant, and transmitted to the chief
justice of this court.

8. Create and maintain the Client
Protection Fund, as required by this court
and authorized by the membership of the
state bar April 9, 1960, said fund to exist
and be maintained as a separate entity
from the state bar in the form of the
Declaration of Trust established January 7,
1961, as subsequently amended and as it
may be further amended from time to time
by the board. The trust shall be governed
by a Board of Trustees appointed by the
Board of Governors in accordance with
the terms of the trust and the trustees shall
govern and administer the Fund pursuant
to the provisions of the trust as amended
from time to time by the board and in
accordance with such other procedural
rules as may be approved by the Board of
Governors.

9. Have the power to form a non-profit
corporation under Chapter 5 of Title 10 of
the Arizona Revised Statutes upon a
majority vote of the Board of Governors.

10. Implement and administer mandatory
continuing legal education in accordance
with Rule 45.

(6) Appoint from time to time one
or more executive committees
composed of members of the board
and vest in the executive
committees any powers and duties
granted to the board as the board
may determine.

(7) Prepare an annual statement
showing receipts and expenditures
of the State Bar for the twelve
preceding months. The statement
shall be promptly certified by the
secretary-treasurer and a certified
public accountant, and transmitted
to the Chief Justice of this Court.

(8) Create and maintain the Client
Protection Fund, as required by this
Court and authorized by the
membership of the State Bar on
April 9, 1960, said fund to exist and
be maintained as a separate entity
from the State Bar in the form of the
Declaration of Trust established
January 7, 1961, as subsequently
amended and as it may be further
amended from time to time by the
board. The trust shall be governed
by a separate board of trustees
appointed by the State Bar Board of
Trustees in accordance with the
terms of the trust. The trustees of
the Client Protection Fund shall
govern and administer the Fund
pursuant to the provisions of the
trust, and in accordance with other
procedural rules as may be
approved by the State Bar Board of
Trustees.
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(e) Composition of Board.

1. For the purposes of these rules the state
is divided into eight bar districts,
numbered one through eight as follows:
A. Mohave, Navajo, Coconino and
Apache counties shall be district 1.

B. Yavapai county shall be district 2.

C. Gila, Graham and Greenlee counties
shall be district 3.

D. Cochise county shall be district 4.

E. Pima and Santa Cruz counties shall be
district 5.

F. Maricopa county shall be district 6.

G. La Paz and Yuma counties shall be
district 7.

H. Pinal county shall be district 8.

2. There shall be a Board of Governors of
the state bar which shall consist of twenty-
six (26) members, all authorized to vote.
Four (4) members of the Board of
Governors shall be designated as “public
member.” The public members shall not
be members of the state bar, and shall not
have, other than as consumers, a financial
interest in the practice of law. Public
members shall be appointed by the Board
of Governors for terms of three (3) years.
No more than two (2) public members

©)

Implement and administer

mandatory  continuing  legal
education in accordance with Rule
45.

(10) Administer a Board of Legal
Specialization to certify specialists
in specified areas of practice in
accordance with Rule 40.

» Immediately below is SECTION
(e) OPTION X (see subsequent
pages for Option Y and Option Z).

(¢) Composition of the Board. The
governing board of the State Bar of
Arizona is a board of trustees. The board
is composed of six elected trustees and
nine appointed trustees, as provided by
this Rule. Only trustees elected or
appointed under this Rule are empowered
to vote at board meetings.

(1) Implementation. The State Bar
shall implement this Rule in a manner
that provides for the election and
appointment of approximately one-
third of the board every year.

(2) Elected trustees.

(A) Districts. Trustees are
elected from four districts, as
follows:
i. Maricopa County
District: three
members

ii. Pima County District:
one member
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may be from the same district. Public
members may be reappointed for one
additional term of three (3) years. No
individual may serve more than six (6)
years as a public member of the Board of
Governors. There shall be three (3) at-large
members on the Board of Governors
appointed by the Supreme Court for terms
of three (3) years. Nineteen (19) members
of the Board of Governors shall be active
members in good standing of the state bar
designated as “elected members” and
elected as follows:

A. From Bar District 1, one member.

B. From Bar District 2, one member.

C. From Bar District 3, one member.

D. From Bar District 4, one member.

E. From Bar District 5, three members.

F. From Bar District 6, nine members.

G. From Bar District 7, one member.

H. From Bar District 8, one member.

I. From the Young Lawyers Section of the
state bar, its President.

3. Beginning with the 2004 annual
meeting, and every three (3) years
thereafter, the Governors shall be elected
from Bar Districts 1, 3, 4, 5 and 7 for terms
of three (3) years. Beginning with the 2005
annual meeting and every three (3) years
thereafter, the Governors shall be elected
from Bar Districts 2, 6 and 8 for terms of
three (3) years. Nominations for
Governors shall be by petition signed by
at least five (5) active members, and each
candidate named in a petition and all
members signing such petition shall have
their principal place of business in the
district the candidate is nominated to
represent. Only members who have been
admitted to practice before the Arizona
Supreme Court for not less than five (5)
years are eligible to be elected members of
the Board of Governors. The election shall

iii. Division One District
(excluding Maricopa
County): one member

iv. Division Two District
(excluding Pima
County): one member

(B)  Qualifications. Each
elected trustee must be an active
member of the State Bar of Arizona
throughout the elected term. Each
elected trustee must have been an
active State Bar member, and have
had no record of formal discipline,

for five years prior to election to the
board.

(C) Nominations. Nominations
for elected trustees shall be by
petition signed by at least five
active State Bar members. Each
candidate named in a petition and
all members signing a petition must
have their main offices in the
district in which the candidate
seeks to be elected.

(D)  Elections. Election of
trustees must be by ballot. Active
and judicial members are entitled
to vote for the elected trustee or
trustees in the district in which a
member has his or her principal
place of business, as shown in the
records of the State Bar. Active out-
of-state members may vote in the
district of their most recent Arizona
residence or place of business or, if
none, in the Maricopa County
District. The State Bar must send
ballots electronically to each
member entitled to vote, at the
address shown in the records of the
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be by ballot. The ballots shall be mailed to
those entitled to vote at least thirty (30)
days prior to the date of canvassing the
ballots, shall be returned by mail or
through electronic voting means and shall
be canvassed at the ensuing annual
meeting. In other respects the election
shall be as the Board of Governors by rule
directs. Only active and judicial members
shall be entitled to vote for the Governor
or Governors of the Bar District in which
such active and judicial members
respectively have their principal place of
business.

4. The President of the Young Lawyers
Section shall be elected by a mail ballot to
all members of the Section, such ballot
announcing to all members of the Section
that the President of the Young Lawyers
Section will hold a voting position on the
Board of Governors. The election of the
President of the Young Lawyers Section
shall be on a yearly basis and shall be
completed within ninety days of the
annual meeting.

5. Elected members of the board of
governors shall hold office until their
successors are elected and qualified.
Should a member of the Board move his or
her principal place of business from the
district he or she represents, his or her seat
shall be declared vacant. A vacancy
among the elected members of the Board
of Governors shall be filled by the
remaining members of the Board. A
vacancy in a public member position shall
be filled by the Board of Governors. A
vacancy in an at-large member position
shall be filled by the Supreme Court.

State Bar, at least two weeks prior
to the date of canvassing the
ballots. Members must return their
ballots through electronic voting
means, and the State Bar will
announce the results at the ensuing
annual meeting. The State Bar’s
bylaws will direct other details of
the election process.

(E) Terms of service. Elected
trustees serve a three-year term.
An elected trustee serves on the
board until a successor is elected
and takes office at the annual
meeting. If the board receives
notice that an elected trustee’s
principal place of business has
moved from the district in which
the trustee was elected, or that the
trustee has died, become disabled,
or is otherwise unable to serve, that
trustee’s seat is deemed vacant, and
the other elected and appointed
trustees will chose a successor by a
majority vote.

(F) Term limits. An elected
trustee may serve three consecutive
terms, but may not be a candidate
for a fourth term until three years
have passed after the person’s last
year of service. Election or
appointment to a partial term of
less than three years will not be
included in a calculation of a
member’s term limit.

(3) Appointed trustees. The Supreme
Court will appoint public and at-
large trustees, collectively referred
to as “appointed trustees,” to serve
on the board.
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(A) Public trustees. Three trustees
of the board are designated as
“public” trustees. The public
trustees must not be members
of the State Bar and must not
have, other than as consumers,
a financial interest in the
practice of law. Public trustees
are nominated by the board and
appointed by the Supreme
Court for terms of three years
and begin board service at a
time designated by the Court.
The Court may decline to
appoint any board nominee and
may appoint as a public trustee
a person who was not
nominated by the board. No
more than two public trustees
may be from the same district.
The Court may reappoint a
public trustee for one additional
term of three years. No
individual may serve more than
two terms as a public trustee.
The Court may fill a vacancy in
an uncompleted term of a
public trustee, but appointment
of a public member to a term of
less than three years will not be
included in a calculation of the
member’s term limit.

(B) At-large trustees. Six trustees
on the board are designated as
“at-large” trustees.  At-large
trustees, who may be former
elected or public trustees, are
appointed by the Supreme
Court for terms of three years
and begin board service at a
time designated by the Court.
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The Supreme Court may
appoint at-large trustees to
successive terms. The Court
may fill a vacancy in an
uncompleted term of an at-large
trustee.

(4) Oath  of trustees. Upon
commencing service, each trustee,
whether elected or appointed, must
take an oath to faithfully and
impartially discharge the duties of
a trustee.

(5) Removal of a trustee. A trustee of
the board may be removed for good
cause by a vote of two-thirds or
more of the trustees cast in favor of
removal. Good cause for removal
exists if a trustee undermines board
meetings, or compromises the
integrity of the board. Expression
of unpopular views does not
constitute good cause. Good cause
also may include, but is not limited
to, conviction of a felony or a crime
involving moral turpitude,
imposition of a formal discipline
sanction, repeatedly ignoring the
duties of a trustee, or disorderly
activity during a board meeting. A
board trustee so removed may,
within thirty days of the board’s
action, file a petition pursuant to
Rule 23 of the Arizona Rules of
Civil Appellate Procedure
requesting that the Supreme Court
review the board’s determination
of good cause. The Supreme Court
will expedite consideration of the
petition.

77




(f) Officers of the State Bar.

1. The officers of the state bar shall be a
president, a president-elect, two vice-
presidents, and a secretary/treasurer.

2. The term for the office of president shall
expire at the conclusion of the annual
meeting, and the president-elect whose
term expired at the same annual meeting
shall automatically become the president
and assume the duties of such office. The
tirst vice-president, whose term expired at
the same annual meeting, shall
automatically become the president-elect
and assume the duties of such office.

3. The first and second vice-presidents and
secretary/treasurer shall be elected from
its membership by the board at the annual
meetings. Such newly elected officers shall
assume the duties of their respective
offices at the conclusion of the annual
meeting at which they are elected.

4. The officers of the state bar shall
continue in office until their successors are
elected and qualified.

5. An officer may be removed from his
office by the vote of two-thirds or more of
the members of the board of governors
cast in favor of his removal at a meeting
called for such purpose.

(6) Recusal of an attorney trustee. An
attorney board member who is the
subject of a formal disciplinary
complaint must recuse him- or
herself from serving on the board
pending  disposition of the
complaint.

(f) Officers of the State Bar.

Officers. The board will elect
its officers. The officers are a
president, a president-elect, and
a secretary-treasurer. An
elected or appointed trustee
may serve as an officer.

(1)

(2) Terms of office.

(A) President. The term of the
president will expire at the
conclusion of the annual
meeting.  The president-
elect whose term expired at
the same annual meeting
will  then automatically
become, and assume the
duties of, president at that
time.

(B) President-elect and
secretary-treasurer. The
board must elect a new
president-elect and a new
secretary-treasurer at each

annual meeting. Those
newly elected officers will
assume their respective

offices at the conclusion of
the annual meeting at which
they are elected, and they
will continue to hold their
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6. A vacancy in any office caused other
than by expiration of a term may be filled
by the board of governors at a meeting
called for such purpose.

7. The president shall preside at all
meetings of the state bar and the board,
and if absent or wunable to act, the
president-elect or one of the vice-
presidents shall preside. Additional duties
of the president, president-elect, vice-
presidents and the secretary/treasurer
may be prescribed by the board.

8. No public member shall hold office.

offices until the conclusion
of the subsequent annual
meeting at which their
successors are elected.

(C) Length of term. Each officer
will serve a one-year term.

(D) Successive terms. A trustee
may not be elected to a
second term for any office
that the trustee has held
during the preceding nine or
fewer consecutive years of
service on the board.

(E) Limitations. The term of an
trustee chosen as president
or president-elect
automatically extends until
completion of a term as
president if his or her term
as a trustee expires in the
interim  without  their
reelection or reappointment
to the board, or if the term is
limited under Rule
32(e)(2)(F). In either of these
events, there shall not be an
election or appointment of a
new trustee for the seat held
by the president or
president-elect until the
person has completed his or
her term as president, and
then the election or
appointment of a successor
trustee shall be for a partial
term that otherwise remains
in the regular three-year
cycle under Rule 32(e)(1).
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(3) Duties of officers. The
president will preside at all
meetings of the State Bar and of
the board of trustees, and if
absent or unable to act, the
president-elect will preside.
Additional duties of the
president, president-elect, and
secretary-treasurer may be
prescribed by the board or set
forth in the State Bar bylaws.

(4) Board advisor. The immediate
past president of the board will
serve a one-year term as an
advisor to the board. The
advisor may participate in
board discussions but has no
vote at board meetings. The
board advisor, with the
assistance of two or more
trustees  chosen by the
president, will lead a committee
to recruit, recommend, and
nominate candidates for the
offices of president-elect and
secretary-treasurer.

(5) Removal from office. An
officer may be removed from
office, with or without good
cause, by a vote of two-thirds or
more of the members of the
board of trustees cast in favor of
removal.

(6) Vacancy in office. A vacancy in
any office before expiration of a
term may be filled by the board
of trustees at a meeting called
for that purpose.
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(g) Annual meeting. Annual meetings of
the state bar shall be held at times and
places designated by the board. At the
annual meeting reports of the proceedings
of the board since the last annual meeting,
reports of other officers and committees
and recommendations of the board shall
be received. Matters of interest pertaining
to the state bar and the administration of
justice may be considered and acted upon.
Special meetings of the state bar may be

held at such times and places as provided
by the board.

(h) Administration of rules. Examination
and admission of members shall be
administered by the committee on
examinations and the committee on
character and fitness, as provided in these
rules. Discipline, disability, and
reinstatement matters shall be
administered by the  disciplinary
commission, as provided in these rules.
All matters not otherwise specifically
provided for shall be administered by the
board.

(i) Filings made. Papers required to be
filed with the state bar under these rules
shall be filed at the office of the state bar in
Phoenix, except as is otherwise set forth in
these rules.

(j) Formal Requirements of Filings. All
verbatim records and all copies of
recommendations, documents, papers,
pleadings, reports and records required or
permitted by any provision of these rules
relating to  admission, discipline,
disability, and reinstatement may be
either typewritten, electronically
prepared, or copied by a process that is

(g) Annual meeting [No change]

(h) Administration of rules [No change]

(i)Filings made [No change]

(j) Formal Requirements of Filings [No
change]
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clear, legible, or audible. An original is not
required.

(k) Payment of Fees and Costs. The
payment of all fees, costs, and expenses
required under the provisions of these
rules relating to membership, mandatory
continuing legal education, discipline,
disability, and reinstatement shall be
made to the treasurer of the state bar. The
payment of all fees, costs and expenses
required under the provisions of these
rules relating to application for admission
to the practice of law, examinations and
admission shall be made to the finance
office of the administrative office of the
courts.

() Expenses of Administration and
Enforcement. The state bar shall pay all
expenses incident to the administration
and enforcement of these rules relating to
membership, mandatory continuing legal
education, discipline, disability, and
reinstatement of lawyers, except that costs
and expenses shall be taxed against a
respondent lawyer or applicant for
readmission, as provided in these rules.
The administrative office of the courts
shall pay all expenses incident to
administration and enforcement of these
rules relating to application for admission
to the practice of law, examinations and
admission.

(k) Payment of Fees and Costs [No
change]

(I) Expenses of Administration and
Enforcement [No change]

> SECTION (e)(1-3), OPTION Y:

(e) Composition of the Board. The State
Bar of Arizona is governed by a board of
trustees. The board is composed of six
elected trustees and twelve appointed
trustees, as provided by this Rule. Only
trustees elected or appointed under this
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Rule are empowered to vote at board
meetings.

(1) Implementation. The State Bar
shall implement this Rule in a
manner that provides for the
election and appointment of
approximately one-third of the
board every year.

(2) Elected trustees.

(A) Districts. Trustees are
elected from four districts, as
follows:

i. Maricopa County
District: three
members

ii. Pima County District:
one member

iii. Division One District
(excluding Maricopa
County): one member

iv. Division Two District
(excluding Pima
County): one member

(B)  Qualifications. [No change

from Option X]

(©) Nominations. [No change
from Option X]

(D) Elections. [No change from
Option X]

(E) Terms of service. [No
change from Option X]

(F) Term limits. [No change
from Option X]
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(3) Appointed trustees. The Supreme
Court will appoint public and at-
large trustees, collectively referred
to as “appointed trustees,” to serve
on the board.

(A) Public trustees. Six trustees of
the board are designated as
“public” trustees. The public
trustees must not be members
of the State Bar, and must not
have, other than as consumers,
a financial interest in the
practice of law. Public trustees
are nominated by the board and
appointed by the Supreme
Court for terms of three years
and begin board service at a
time designated by the Court.
The Court may decline to
appoint any board nominee,
and may appoint as a public
trustee a person who was not
nominated by the board. No
more than two public trustees
may be from the same district.
No individual may serve more
than two terms as a public
trustee. The Court may fill a
vacancy in an uncompleted
term of a public trustee, but
appointment of a public
member to a term of less than
three years will not be included
in a calculation of the member’s
term limit.

(B) At-large trustees. Six
trustees on the board are
designated as “at-large” trustees.
At-large trustees, who may be
former elected or public trustees,
are appointed by the Supreme
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Court for terms of three years and
begin board service at a time
designated by the Court. The
Supreme Court may appoint at-
large trustees to successive terms.
The Court may fill a vacancy in an
uncompleted term of an at-large
trustee.

> SECTION (e)(1-3), OPTION Z:

(e) Composition of the Board of
Trustees. The State Bar of Arizona is
governed by a board of trustees. The
board is composed of eleven elected
trustees and seven appointed trustees, as
provided by this Rule. Only trustees
elected or appointed under this Rule are
empowered to vote at board meetings.

(1) Implementation. The State Bar
shall implement this Rule in a
manner that provides for the
election and appointment of
approximately one-third of the
board every year.

(2) Elected trustees.

(A) Districts. Trustees are elected
from five districts, as follows:

i. Maricopa County
District: six trustees;

ii. West District (Yavapai,
Yuma, and La Paz
Counties): one trustee;

iii. =~ North District (Mohave,
Coconino, Navajo, and
Apache Counties): one
trustee;

iv. Pima County District:
two trustees; and
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V. Southeast District: Pinal,
Gila, Graham, Santa
Cruz, Cochise, and
Greenlee Counties): one
trustee.

(B) Qualifications. [No change
from Option X]

(C) Nominations. [No change from
Option X]

(D) Elections. [No change from
Option X]

(E) Terms of service. [No change
from Option X]

(F) Term limits. [No change from
Option X]

(3) Appointed trustees. The Supreme
Court will appoint public and at-
large trustees, collectively referred
to as “appointed trustees,” to serve
on the board.

(A)Public trustees. Four trustees of
the board are designated as
“public” trustees. The public
trustees must not be members
of the State Bar, and must not
have, other than as consumers,
a financial interest in the
practice of law. Public trustees
are nominated by the board and
appointed by the Supreme
Court for terms of three years
and begin board service at a
time designated by the Court.
The Court may decline to
appoint any board nominee,
and may appoint as a public
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trustee a person who was not
nominated by the board. No
more than two public trustees
may be from the same district.
No individual may serve more
than two terms as a public
trustee. The Court may fill a
vacancy in an uncompleted
term of a public trustee, but
appointment of a public
member to a term of less than
three years will not be included
in a calculation of the member’s
term limit.

(B) At-large trustees. Three trustees
on the board are designated as
“at-large” trustees. At-large
trustees, who may be former
elected or public trustees, are
appointed by the Supreme Court
for terms of three years and begin
board service at a time designated
by the Court. The Supreme Court
may appoint at-large trustees to
successive terms. The Court may
fill a vacancy in an uncompleted
term of an at-large trustee.
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Appendix I: Proposed Rule 40 regarding the Board of Legal Specialization

Rule 40. Legal Specialization
a. Purpose. A legal specialization program will identify to the public and members
of the bar those attorneys who have demonstrated a high degree of competence in
a specific field of law. Identifying attorneys in this fashion will increase the quality
of legal services and will allow members of the public to more closely match their
needs with attorneys who have specialized in a field of law.

b. Board. The State Bar of Arizona will administer an attorney specialization
program through a Board of Legal Specialization (“BLS”).

c. Board members. The Board of Legal Specialization will consist of thirteen
members, as follows: eight practicing attorneys, four of whom are not specialists
and four of whom are certified specialists; one representative from an accredited
law school in Arizona; and four members of the public. Members of the BLS and
a BLS chair will be nominated by Board of Trustees and appointed by the Supreme
Court. BLS Board members will serve four-year terms, with a limit of two terms.
The BLS Board chair will serve a two-year term and may be appointed to a second
term.

d. Board rules. The Board of Trustees must establish rules of procedure, assuring
due process to all applicants, for the Board of Legal Specialization. Those rules
may designate, among other things, practice areas of specialization and objective
qualifications for specialization in a particular practice area. Those rules, and any
amendments to those rules, must be submitted to and approved by the Supreme
Court.

e. Limitations. No BLS rule may limit the right of a specialist to practice in other
fields of law or limit the right of a specialist to associate with attorneys who are
not specialists. Further, no rule may require an attorney to be a specialist before
practicing in any particular field.

f. Review. BLS rules must provide a procedure for review of an adverse decision
for any attorney who is aggrieved by a Board decision. The rules may provide
that the review procedure begins within the State Bar of Arizona, but when the
State Bar’s review process becomes final, the rules must provide an aggrieved
attorney a right to seek judicial review pursuant to the Arizona Rules of Procedure
for Special Actions.
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Appendix J: June 11, 2015 dissenting letter from Mr. Avelar
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