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Fair Justice Task Force 

Subcommittee on Mental Health and the Criminal 

Justice System 
Thursday, September 12, 2017 

Conference Room 101, Arizona State Courts Building 

1501 West Washington Street 

Phoenix, AZ 85007 

Present:   Kent Batty, Chair, Susan Alameda, Mary Lou Brncik, India Davis, Jim Dunn, Vicki Hill, 

Josephine Jones, Kathleen Mayer, Judge Joe Mikitish, Dr. Dawn Noggle, Dr. Carol Olson, Nancy 

Rodriguez, Dr. Michael Shafer, Mary Ellen Sheppard, Judge Susan Shetter, Commissioner Barbara 

Spencer, Lisa Surhio, Detective Sabrina Taylor, Paul Thomas, Juli Warzynski, Danna Whiting  

Telephonic: Dr. Tommy Begay 

Absent/Excused:  Detective Kelsey Commisso 

Administrative Office of the Courts (AOC) Staff: Jennifer Albright, Theresa Barrett, Jennifer Greene, 

Don Jacobson, Jodi Jerich, Sabrina Nash, Kathy Sekardi 

I. WELCOME, INTRODUCTION AND OPENING REMARKS 

Kent Batty, Chair, called the meeting of Fair Justice Task Force Subcommittee on Mental 

Health and the Criminal Justice System (“Subcommittee”) to order at 1:05 p.m. 

Mr. Batty gave welcoming comments and invited Subcommittee members to introduce 

themselves.  He also recognized the members of the Rule 11 Workgroup, noted that Don 

Jacobson will serve as the Workgroup’s Chair, and explained the role of the Rule 11 Workgroup. 

Mr. Batty reviewed the charge of the Subcommittee: 

1. Recommend rules and procedures needed to implement new provisions of SB1157 relating

to competency.

2. Determine if the current standard for ordering court ordered treatment should be altered to

allow earlier intervention.

3. Recommend if any current court rule or statute should be modified to enable the courts to

more effectively handle individuals in the justice system that have mental health issues.

4. Develop a Model Protocol Guide for presiding judges to use to implement the task force’s

recommendations.

Mr. Batty noted that the Subcommittee will report its recommendations to the Fair Justice Task 

Force and further noted that three (3) Subcommittee members (Mr. Dunn, Ms. Sheppard, and 

himself) also serve on the Task Force. 
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Finally, Mr. Batty reviewed the rules for conducting subcommittee business. 

 

 

I. OVERVIEW OF THE FAIR JUSTICE TASK FORCE (TASK FORCE) RECOMMENDATIONS AND 

IMPLEMENTATION EFFORTS 

 

Brief History of the Fair Justice Task Force 

 

Mr. Batty provided the Subcommittee a history of the Task Force’s work and summarized its 

Final Report.  He noted that at the time Chief Justice Scott Bales established the Task Force by 

Administrative Order No. 2016-16, Arizona was at the forefront of a national trend to examine, 

and change where possible the impact of courts’ practices regarding the administration of 

court-ordered, monetary sanctions and pretrial release polices.  This effort arises from the belief 

that too many people are incarcerated simply because they cannot afford to pay bonds, fees, 

fines and penalties or because they have behavioral or mental health issues that inhibit their 

release.  He recalled the Task Force met a total of seven (7) times and issued 65 

recommendations based on 11 core principles.  To further develop many of the Task Force’s 

recommendations, additional subcommittees or workgroups were generated.  To date, these 

groups include: 

 

1) The Order to Show Cause Workgroup 

2) The Rules Workgroup  

3) The Post Conviction Relief Workgroup, and most recently 

4) The Subcommittee on Mental Health and the Criminal Justice System and its Rule 11 

Workgroup  

 

Next, Mr. Batty reviewed the specific Task Force recommendations that correspond to the 

Subcommittee’s charge.  He explained that SB1157 (Laws 2017, Ch. 14) amended A.R.S. §13-

4503 to allow limited jurisdiction courts, with the agreement of the Presiding Judge of the 

superior court of that county, to conduct Rule 11 competency proceedings.  This statutory 

change reflects the Task Force’s Recommendation No. 34 to revise current statutes for 

expediting mental competency proceedings for misdemeanor cases.  Other statutory changes 

recommended by the Task Force and supported by the Arizona Judicial Council and the 

Supreme Court will be presented to the Legislature for its consideration at the next regular 

legislative session.  The Court has already undertaken certain rule changes and intends to 

promptly consider any additional changes recommended by the Task Force. 

 

Finally, Mr. Batty noted that Pima County was selected to receive a grant from the MacArthur 

Foundation to develop innovative policies that seek to reduce the misuse and overuse of jails.  

He further noted the Conference of State Court Administrators (COSCA) is looking at these same 

issues and expects to publish a white paper on the topic later this year. 

 

Implementation Efforts of the Task Force’s Recommendations 

 

Mr. Don Jacobson, Senior Special Projects Consultant, reported on current efforts to implement 

the Task Force’s recommendations.  He noted that the courts have been working diligently to 

implement many of the recommendations.  He reviewed several efforts currently in progress: 

 

1. Pretrial Release Initiatives 

Mr. Jacobson reviewed efforts to change pre-trial release policies and to eliminate bond 

schedules.  He noted that courts are encouraged to use the public safety assessment 

http://www.azcourts.gov/Portals/22/admorder/Orders16/2016-16.pdf
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tool (“PSA”) to calculate individual risk as an alternative to defaulting to one size fits all 

bond schedules.  He noted that the PSA is implemented in all 15 counties at the superior 

court level but is not in use broadly in the limited jurisdiction courts due to resource 

challenges.  Subcommittee members discussed the differences between the new 

screening tool and the one previously used by Pima County.  It was noted that the new 

tool has only been in use in Pima County for approximately one year.  Mesa Municipal 

Court piloted the PSA and found, among its challenges, that the tool required the 

compilation of information that Mesa did not regularly collect.  Specifically, Mesa lacked 

the resources to gather criminal history data. 

 

2. Ability to Pay Initiatives 

Mr. Jacobson noted legislative changes are being proposed to amend statute to provide 

courts more flexibility when levying penalties and financial sanctions.  The Subcommittee 

discussed how Arizona is on the forefront in the nationwide effort to recognize that fair 

justice should apply to all and that those without financial means should not be 

disparately punished simply because they are poor.  Mr. Jacobson noted efforts toward a 

more individualized approach when holding a person accountable.  These efforts include 

the flexibility to reduce base fines for persons at or near the federal poverty level, expand 

the use of installment payments and on-line payment options, and eliminate the practice 

of suspending a person’s driver’s license for failure to pay a fine. 

 

3. Judicial and Court Staff Training Initiatives 

Mr. Jacobson noted that “fair justice” includes flexibility to provide individualized justice 

while still holding people accountable.  Training judges on the options available to them 

through current rules and laws plays an important role in the successful implementation 

of the Task Force’s goals. To that point, training for judges and court staff has begun and 

planning for future training is ongoing.  

 

 

 

II. OVERVIEW OF MENTAL HEALTH COMPETENCY PROCESSES 

 

Rule 11 Process 

 

Ms. Cassandra Urias, Deputy Administrator for Pima County Superior Court, provided a 

presentation on the Rule 11 process.  Following her presentation, discussion ensued.  

Discussion included Pima County’s average length of time for both evaluation and restoration to 

competency of a defendant.  It was noted that a court can anticipate six (6) weeks to conduct 

evaluations with restoration to competency for inpatient defendants averaging 110 days, but 

five (5) months for defendants not in custody.  One member noted that she has observed 

restoration to competency for inpatient defendants in Maricopa County to be about 60-75 days 

and up to one year for defendants not in custody. 

 

 

Overview of the Mesa & Glendale Court Pilot Projects 

 

Mr. Paul Thomas, Mesa Municipal Court Administrator, and Judge Elizabeth Finn, Presiding 

Judge of the Glendale Municipal Court, reported on their courts’ implementations of their 

respective pilot projects authorized by Administrative Order No. 2015-92 to conduct criminal 

Rule 11 competency proceedings. 
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The Mesa Municipal Court Pilot Program – Mr. Thomas stated Mesa’s new, streamlined process 

for Rules 11 hearings was very effective in reducing the average case processing times from 

initial motion to conclusion.  He noted that, to date, Mesa has completed 168 cases finding 

100 defendants competent and 68 defendants not competent.  In most cases, the prosecutor 

and defense counsel stipulated to a single evaluation.  However, there were some cases where 

the parties did not stipulate to one evaluation.  Of the 27 cases with two evaluations, 21 of 

those second evaluations were consistent with the conclusions of the first evaluation.  Only six 

(6) cases had three (3) evaluations. 

 

Mr. Thomas identified several changes made by the Mesa Municipal Court that resulted in the 

expedited resolution of Rule 11 proceedings.  First, the court largely eliminated motion practice 

and ordered a competency evaluation if a party requested one.  Additionally, Mesa eliminated 

the pre-screening process and encouraged parties to stipulate to a single evaluation.  Mesa 

also set up standing, weekly appointments where mental health experts would conduct 

competency examinations at the courthouse.  Mr. Thomas noted that having a defendant come 

to the courthouse instead of sending the defendants to the expert’s medical office saved 

considerable time and increased the likelihood the defendant would show up for the 

examination.   

 

Mr. Thomas summarized key components of Mesa’s pilot project which included: 

 

• Proper training of judges and court staff; 

 

• Setting up appropriate procedures for the secure filing and sealing of doctors’ reports 

 

• Scheduling standing, weekly appointment times at the courthouse for doctors to conduct 

competency evaluations; and 

 

• A willingness of the parties to stipulate to a single evaluation. 

 

Mr. Thomas concluded that Mesa’s streamlined Rule 11 process produced significant benefits.  

He noted that it improved service to the defendants and reduced the failure to appear rate.  

Other benefits he attributed to the pilot project included faster case processing times, increased 

cost savings, and an overarching fulfillment to promote “Access to Justice”. 

 

Some members expressed concern that stipulating to one evaluation may not be suitable in 

felony cases.  It was also noted that some doctors tend to be predisposed to make certain 

findings and that a single evaluation could lead to a disproportionate number of defendants 

being found competent or not competent depending on the reliance of a particular doctor.   

 

The Glendale City Court Pilot Program – Next, Judge Finn reviewed the Glendale City Court’s 

Rule 11 pilot program.  She noted that unlike Mesa, Glendale has a mental health court (MHC) 

to address defendants with mental health problems. 

 

Judge Finn informed the Subcommittee that Glendale has completed 44 Rule 11 cases since 

her pilot launched.  The court found 4 defendants to be competent, 39 not competent, and one 

case was withdrawn for felony prosecution.  Two evaluations were done in all cases but one 

with 11 cases going to a third evaluation.  Judge Finn commented that the Glendale Mental 

Health Court Program Coordinator has been granted access to the Maricopa County Superior 

Court’s case management system and can obtain sealed doctor reports from previous Rules 11 

proceedings.  Additionally, Glendale has established an email address where evaluating doctors 
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send all their reports and invoices.  Judge Finn reported Glendale’s Rule 11 case processing 

time from initial motion to conclusion was 48 days.  

 

Subcommittee members identified a disparity in the percentage of persons found incompetent 

between the two pilot programs.  With its MHC, Glendale can offer services to defendants with 

mental health issues.  Although Glendale had conducted far fewer Rule 11 proceedings than 

Mesa, it had a much higher percentage of cases where the defendant was found to be 

incompetent.  Judge Finn attributed this to Glendale’s MHC operations and defense counsel’s 

selective use of Rule 11 motions.  She noted that since Glendale has a public defender who 

handles Rule 11 matters exclusively and who has a breadth of experience with mental health 

cases, she is able to effectively screen cases and limit the number of Rule 11 motions.   

 

Discussion ensued.  The Subcommittee discussed possible benefits of a limited jurisdiction 

MHC in combination with Rule 11 proceedings. 

 

• When a limited jurisdiction court has a MHC which offers pre-adjudication diversionary 

treatment and also conducts Rule 11 proceedings, the court can offer more options to 

get services to seriously mentally ill defendants. 

 

• The existence of a MHC may influence defense counsel’s decision to file a Rule 11 

motion for their seriously mentally ill defendant because treatment services can be 

obtained through the MHC. 

 

• Defendants may be willing more receptive to treatment when diversionary treatment 

options are on the table. 

 

• Crisis Intervention Teams (CITs) are less likely to encounter persons when they are 

participating in MHC diversionary treatment programs. 

 

 

Additional discussion centered around a desire to better connect a limited jurisdiction court’s 

Rule 11 proceedings with the ability to provide Title 36 treatment in an expeditious manner.  

Currently, a limited jurisdiction court that finds a defendant to be incompetent can only dismiss 

the charges or remand the matter back to superior court which delays getting a person needed 

treatment.  Other members questioned whether some cities may be hesitant to hear Rule 11 

matters for cases originating in their jurisdictions because they may not be able to bear the 

costs associated with those proceedings. 

 

Recent Amendments to Rule 11 

 

Ms. Jennifer Greene, AOC staff attorney, reviewed recent changes to Rule 11, including Order 

No. R-17-0041 which approved changes to Rule 11 on an emergency basis.  These changes 

became effective August 9, 2017 and were intended to align the Rule with recent statutory 

changes from SB1157.  Most notably, the amended Rule 11 allows a limited jurisdiction court 

to exercise jurisdiction over competency hearings in misdemeanor cases if authorized by the 

presiding judge of the superior court in the country. The comment period for the emergency rule 

is open until October 11, 2017.    

 

Additionally, Ms. Greene reported that on August 29, 2017, the Supreme Court issued Order No. 

R-17-002 which largely restyled the entire Arizona Rules of Criminal Procedure, including Rule 

11.  In this Order, the Court adopted the substantive changes to Rule 11 that were authorized in 
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the emergency rule petition along with changes for style and added clarity.  Those Rules go in 

effect on January 1, 2018.  

 

It was noted that another piece of legislation, HB2239 (Laws 2017, Ch. 59), has generated 

some ambiguity regarding whether a court can retain jurisdiction if a defendant has been found 

to be incompetent and not restorable. 

 

Court-Ordered Evaluations and Treatment 

 

Judge Barbara Spencer, Dr. Carol Olson, and Ms. Josephine Jones provided information to the 

Subcommittee on the process for court ordered evaluations and treatment pursuant to the Title 

36 civil commitment statutes.  They noted that there have been over 5,000 Title 36 court 

ordered evaluations to date in Maricopa County.  However, only 5-7% of persons receiving Title 

36 court ordered treatment were from cases where a court remanded a matter after a Rule 11 

hearing.   

 

The presenters further noted that many people who receive court ordered treatment services 

have substance abuse problems.  Typically, a person will do well in an inpatient setting.  

However, once released, those with substance abuse problems will start using drugs, stop 

taking their prescribed medications, and will decompensate.  Discussion ensued.  Comments 

included: 

 

• Some defendants come to court with multiple court ordered treatment (COT) orders 

spanning several years.   

 

• There should be efforts made at building better bridges between Title 36 treatment and 

the criminal justice system.   

 

• HB2239 states that if a prosecutor files a petition for Title 36 court ordered evaluation, 

the petition must include all known criminal history including Rule 11 proceedings. 

 

 

Operation of Mental Health Courts 

 

Mr. Batty and Mr. Jacobson shared a high level overview of the differences between MHCs in 

superior courts and those in limited jurisdiction courts.  Generally, superior courts create a post 

adjudication MHC.  If a defendant is eligible for MHC, then the court can attach mental health 

terms to their probation.  On the other hand, limited jurisdictions typically create pre-

adjudication MHCs.  In this model, the defendant will waive his right to a trial, agree to 

treatment terms, and hopefully make sufficient progress to “graduate.”  One factor in the 

difference in approach is that limited jurisdiction courts typically lack probation staff. 

 

 

III.  DISCUSSION REGARDING SPECIFIC CHARGES TO THE SUBCOMMITTEE 

 

Mr. Batty opened the floor for general discussion of what issues the members wish to explore 

relating to the charges of the Subcommittee.  The discussion generated these issues: 

 

• Identify best practices for limited jurisdiction courts to consider when developing 

procedures to conduct Rules 11 hearings. 
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• Determine whether it is practicable to create a statewide repository to be accessible to all 

jurisdictions that conduct Rule 11 proceedings or have MHCs. 

 

• Identify best practices for limited jurisdiction courts to report persons who are classified as 

prohibited possessors pursuant to ARS §13-3101. 

 

• Consider developing a statewide plan to implement a Sequential Intercept Model. 

 

• Explore expanding eligibility for treatment to persons who are mentally developmentally 

disabled or who have physical brain disorders. 

 

• Identify barriers to treatment and propose solutions.  Discuss whether eligibility for MHC 

court should be expanded to persons who have a general mental health (GMH) designation 

but are not designated as seriously mentally ill (SMI).   

 

• Consider how to encourage the use of advance directives and the appointment of guardians 

for persons who are receiving court ordered mental health services. 

 

• Explore opportunities to educate the public about the services that MHCs provide. 

 

• Consider changes to Arizona’s statutes to consider a person’s mental disorder at the time 

the crime was committed. 

 

 

IV. DISCUSS OTHER CONCERNS  

 

Mr. Batty explained how Michigan had enacted “Kevin’s Law” designed for earlier intervention 

for people with mental health issues.  He further noted that the Michigan law encourages those 

facilities that provide mental health services to educate their patients about advance directives, 

as a means of lowering the number of crisis-based involuntary commitment proceedings.  Our 

subcommittee has been asked to consider whether Arizona should provide for the use of such 

tools. 

 

V. PROCESS MOVING FORWARD 

 

Mr. Batty suggested a team approach to develop recommendations to be put forward to the 

Task Force.  Members concurred. 

 

VI. GOOD OF THE ORDER/CALL TO THE PUBLIC 

 

No members of the public wished to address the Subcommittee. 

 

 

Adjournment: The meeting adjourned at 2:08 p.m. 

Next Meeting: Tuesday, October 24, 2017; 10:00 a.m. 

Arizona State Courts Building, Conference Room 345A&B 
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Fair Justice Task Force 

Subcommittee on Mental Health and the Criminal 

Justice System 
 

 

Tuesday, October 24, 2017 

Conference Room 345, Arizona State Courts Building 

1501 West Washington Street 
Phoenix, AZ 85007 

  
Present:   Kent Batty, Chair, Mary Lou Brncik Jim Dunn, Vicki Hill, Josephine Jones, Kathleen 

Mayer, Judge Joe Mikitish, Dr. Carol Olson, Nancy Rodriguez, Dr. Michael Schafer, Judge Susan 

Shetter, Commissioner Barbara Spencer, Lisa Surhio, Paul Thomas, Juli Warzynski,  

 

Telephonic: Dr. Tommy Begay 

 

Absent/Excused:  Susan Alameda, Detective Kelsey Commisso, Ms. India Davis, Dr. Dawn 

Noggle, Mary Ellen Sheppard, Detective Sabrina Taylor, Danna Whiting 

 

Administrative Office of the Courts (AOC) Staff: Jennifer Albright, Theresa Barrett, Mike 

Baumstark, Dave Byers, Jennifer Greene, Don Jacobson, Jodi Jerich, Amy Love, Sabrina 

Nash, Kathy Sekardi 

 

I. Welcome, Opening Remarks, and Approval of Minutes 
 

The October 24, 2017 meeting of the Fair Justice Subcommittee on Mental Health and the 

Criminal Justice System was called to order at 10:05 a.m. by Kent Batty, chairman.  The 

chairman thanked the members for their attendance and asked each one to introduce themselves. 

 

The draft minutes of the September 12, 2017 meeting were presented for approval.  The 

members proposed a correction to a typographical error and also proposed to amend the minutes 

to note that at the September 12, 2017 meeting, the Subcommittee discussed whether it should 

consider changes to Arizona statutes to consider a person’s mental disorder at the time the crime 

was committed.   With consensus on the correction and amendment and no other proposed 

changes to the minutes, the chair declared their approval as amended. 
 

Mr. Batty shared with the members that he, and others present including Ms. Jerich and Mr. 

Jacobson, attended the Court Leadership Conference held in Flagstaff earlier this month.  He 

noted that the conference devoted a significant amount of time to what the justice system can do 

to address mental health issues in our society.  He noted that the author of a soon-to-be-released 

Conference of State Court Administrators (COSCA) white paper, Milton Mack (a former probate 

judge, now Michigan State Court Administrator), spoke to the conferees that there is a public 

safety crisis because the justice system fails to timely identify and address mental health 

treatment needs of persons who come into the court system.  The result is that, without 
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meaningful treatment, many mentally ill persons will cycle through the criminal justice system 

over and over again, turning more jails and prisons into the primary mental health treatment 

facilities for these individuals.   Mr. Mack advocated for states to consider changing the standard 

for civil court-ordered mental health treatment to a “lack of capacity” standard that is similar to 

the standard for the appointment of a guardian.  Other speakers, including Miami-Dade County 

Florida Judge Steven Leifman, National Center for State Courts Consultant Patti Tobias, and 

Flagstaff Police Sergeant Cory Runge provided valuable insight on the problems the mentally ill 

and their families face when meaningful community-based behavioral health treatment is not 

provided to individuals who need treatment. 
 

 

II. Legislative Update 
 

 

Amy Love, Deputy Director for Government Affairs for the Administrative Office of the Courts 

(AOC), provided the Subcommittee a review of legislation that was developed by the Fair Justice 

Task Force.  Ms. Love noted that last year, the legislature passed SB1157 to give limited 

jurisdiction courts jurisdiction over criminal competency proceedings.  However, other Fair 

Justice Task Force legislation was not enacted.  Amy then provided an overview of those bills 

and stated the Supreme Court will again advocate for their passage at the upcoming legislative 

session. 

 

III. Report from the Rule 11 Workgroup 
 

Draft Administrative Order 

 

Don Jacobson, AOC Senior Special Projects Consultant and chair of the Rule 11 Workgroup 

provided a report on the Workgroup’s October 16, 2017 meeting.  The Workgroup developed a 

draft Administrative Order (AO) that is to be a considered as a template for presiding judges to 

use if they authorize limited jurisdiction courts (LJCs) in their counties to conduct Rule 11 

criminal competency proceedings.  The AO provides direction to LJCs on what they should do to 

ensure the proceedings comply with court rule and state law.  Additionally, the Workgroup 

developed a policies and procedures document that is designed to accompany the AO.  This 

document also provides policies and procedures the courts need to consider when establishing a 

Rule 11 court. 

 

The members discussed the need for Rule 11 courts to be able to access records from the other 

jurisdictions that conduct Rule 11 or Title 36 court-ordered mental health treatment proceedings.  

At present, there is no ability for courts to electronically access these records.  As more LJCs 

begin to conduct Rule 11 proceedings, the need for a centralized repository for records will 

become more acute.  Members were informed that Maricopa County Superior Court is in the 

process of developing a file-sharing system to address this issue.  In addition to accessing records 

from other courts, the members also discussed that courts should strive for consistency in how 

each conducts Rule 11 proceedings.  For example, if courts issued similarly-formatted minute 

entries, then it would be easier for prosecutors, defense counsel, and judges to review case 

documents. 
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The committee members provided changes to the language of the AO and the policies and 

procedures document.  Revised documents will be brought back to the Subcommittee for formal 

action at November’s meeting. 

 

 

Value of Holding Rule 11 proceedings at the local level 

 

Members discussed how the Mesa and Glendale Rule 11 pilot programs illustrated the value of 

having LJCs conduct Rule 11 competency proceedings.  It was suggested that holding Rule 11 

matters locally yields several benefits for the defendant and for the municipality.  Both Mesa and 

Glendale reported speedier resolutions of Rule 11 motions for the defendant and reduced costs 

for the municipality.  The members noted that for many misdemeanor offenders, it may be less 

burdensome for them to appear at the local courthouse than to travel to the county’s superior 

court.  Information presented by the Mesa and Glendale pilot programs showed that failure to 

appear rates were dramatically lowered, in large part due to conducting medical evaluations at 

the local courthouse or near the courthouse.  Discussion also pointed out that these benefits may 

be further amplified if a municipality conducts Rule 11 hearings and has a mental health court.  

If a defendant is found competent but has general mental health issues, a mental health court may 

be helpful in combining mental health care treatment with the adjudication of the underlying 

criminal offense. 

 

The Subcommittee discussed the need for judges who conduct Rule 11 proceedings to have 

adequate training.    

 

 

Clarification of Rule 11.5 of the Arizona Rules of Criminal Procedure 

 

Members reviewed the changes to Rule 11 that were approved by Supreme Court Order No. R-7-

002 and that go into effect January 1, 2018.  Regarding Rule 11.5 “Hearing and Orders,” 

members expressed concern that this provision may be unclear.  Members discussed how Rule 

11.5(b)(3) could be read to give an LJC jurisdiction to begin civil commitment proceedings 

under ARS §§ 36-501 et seq. or to order the appointment of a guardian under ARS §§ 14-5301 et 

seq.  Members opined that it was probably the intent that only the superior court have the ability 

to initiate Title 36 civil commitment proceedings or to appoint a guardian.  Therefore, the 

members suggested that Rule 11.5 be clarified.   

In addition to clarifying changes, the members expressed a desire to consider an additional 

substantive changes to Rule 11.5.  This change would permit an LJC to retain jurisdiction over a 

defendant who has been found competent but restorable so that the LJC may order competency 

restoration treatment.  Members noted that municipalities have always been responsible to pay 

the costs for Rule 11 proceedings, even when LJCs transferred misdemeanor cases to the 

superior court.  Therefore, since the local jurisdictions have been responsible for the costs for 

mental competency evaluations and any subsequent restoration to competency treatment, the 

members expressed support for the local court to be able to retain jurisdiction over restoration 

proceedings. 
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IV. Review of the Sequential Intercept Model 
 

Ms. Shelly Curran, Director of Crisis, Cultural, Prevention and Court Programs with Mercy 

Maricopa, talked to the Subcommittee on the elements of the Sequential Intercept Model (SIM).  

Ms. Curran reviewed two of the five interception points where mental health and criminal justice 

intersect.   

 

Ms. Curran discussed the implementation of SIM in Maricopa County.  SIM was developed by 

the Substance Abuse and Mental Health Services Administration’s (SAMHSA) GAINS Center 

for Behavioral Health and Justice Transformation.  Through use of the SIM, if at each of the 

intercepts there is an appropriate intervention that can take place, then a person will not have to 

penetrate further into the criminal justice system.  Moreover, if there are specific interventions to 

meet the needs of a person with mental health issues who is going through the criminal justice 

system, then there is an opportunity to reduce the recidivism of that person as well. 

 

Ms. Curran urged the Subcommittee to take the opportunity to identify all those areas where the 

courts may make a difference on a person’s path through the criminal justice system. 

 

Intercept 1:  Law Enforcement.  Intercept 1 is the first opportunity for the criminal justice 

system to encounter a person with mental illness.  This usually occurs when a call comes into 

police dispatch or when law enforcement on patrol notices someone acting erratically.   

 

Ms. Curran stressed the need for 9-1-1 operators and law enforcement to be trained to screen for 

mental health issues.  Many law enforcement officers go through Crises Intervention Training 

(CIT).  In fact, the Arizona Peace Officer Standards Training (AZ POST) requires new officers 

to take at least four (4) hours of CIT training in order to have a basic understanding of how to 

identify a mental health issue when they go out to a scene.  Ms. Curran noted that with adequate 

training, a CIT-trained 9-1-1 operator could dispatch a CIT police officer to go out on calls 

where there is an identified mental health crisis. 

 

Ms. Curran noted that with proper training and resources, police can divert persons for 

appropriate treatment instead of taking a person to jail.  She noted that last year in Maricopa 

County, police conducted 16,000 drop offs to urgent psychiatric centers.  Only about 6,000 these 

drop offs were for a court ordered evaluation.  The remaining 10,000 drop offs were when police 

officers, on their own initiative, identified the person had a mental health issue.  The officer than 

filed an application for emergency admission or the person agreed to voluntarily go with the 

officer to the urgent psychiatric care facility.  Ms. Curran noted that this underscored the fact that 

even if all police are highly trained in CIT, the training is of little use if the community lacks 

sufficient resources to provide treatment.  Without adequate resources, police have no other 

option but to take a person to jail. 

 

Ms. Curran noted that Maricopa County is fortunate to have Crises Mobile Teams (CMTs).  

These CMTs go out to crime scenes and are called out about 300 times per month.  CMTs allow 

the officer to leave the scene and have the CMT take over to stabilize the person or take them to 

the urgent psychiatric care facility.   
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Ms. Curran emphasized that interception at Intercept 1 is a pre-booking diversion opportunity to 

get persons with mental health treatment instead of just being placed in jail.  It, however, does 

not mean the person will not be charged, but it does give an option other than jail.  Ms. Curran 

stressed that it is counterproductive for a person to be sent to jail simply because the officer or 

the judge may believe that a jail is a place where the person will get treatment and be safe. 

 

Intercept 2:  Initial Appearance/Booking.  The second intercept is when a person is brought 

into the criminal justice system.  This is typically when a person is booked into jail or the person 

has an initial appearance hearing.  In Maricopa county jail, there were over 100,000 bookings 

into jail last year and on average 7% of the persons booked are SMI. 

 

Ms. Curran reported to the Subcommittee that in Maricopa County and in other counties, there is 

a direct, bi-directional data link between the jail and the regional behavioral health authority 

(RBHA).  Through this data link, the RBHA shares with the jail any medical and treatment 

information it has for the person who is being booked into the jail.  Ms. Curran noted that 

providing the jail this information is critical to make sure people receive appropriate treatment 

while in jail.  This helps to prevent further mental health deterioration during incarceration. 

 

Ms. Curran noted that Subcommittee member, Dr. Schafer helped develop the data sharing link 

in Maricopa and Pima Counties. 

 

At Intercept 2, the courts also get involved in the identification of persons with mental health 

needs.  RBHAs share information with the courts if a person has a serious mental illness.  At 

initial appearance, adult probation will have this information when a pretrial risk assessment is 

conducted.  Ms. Curran mentioned after initial appearance but before the preliminary hearing, the 

Maricopa RHBA provides the court, defense counsel, and the prosecutor a report that details any 

defendant’s mental health information it has to share.  The report details what benefits a 

defendant has and how treatment may be connected with that defendant. 

 

Ms. Curran stressed that it is important for judges in Maricopa County who conduct initial 

appearance hearings to be aware that the judge has an alternative other than jail to get treatment 

to a defendant who has mental health care needs.  Criminal Justice Engagement teams (CJETs) 

are transport services from Southwest Behavioral Health.  CJETs will pick up any person a judge 

will release in to their care.  With the defendant’s consent, the CJET will provide up to three 

months of treatment.  Ms. Curran mentioned that Judge Finn, Presiding Judge of the Glendale 

City Court, has begun utilizing CJET services. 

 

Ms. Curran discussed the concept of “mercy bonds.”  She said a “mercy bond” is a bond ordered 

by a court even if the pretrial risk assessment tool shows that defendant has a low risk of flight or 

is not considered to be dangerous.  She said that while a judge may be well intentioned, “mercy 

bonds” are issued based on the incorrect assumption that the person will receive treatment in jail 

and will be safe.  Ms. Curran said that through CMTs and CJETs, there are treatment options 

available that are a viable alternative to pre-adjudication jail. 
 

Lastly, Ms. Curran also discussed release planning.  The RHBA will develop a “release plan” for 
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defendants who have been in custody for over 30 days and who have an identified release date.   

 

The chairman thanked Ms. Curran for her presentation. 

 

 

V. Recommendations relating to the Subcommittee’s charges. 
 

Dave Byers, Administrative Director of the AOC, addressed the Subcommittee.  He thanked the 

members for their willingness to serve on the Subcommittee and to address the very important 

issues surrounding the mental health and the criminal justice system.  Mr. Byers noted that at the 

recent Court Leadership Conference, speakers raised the question whether the state’s standard 

for ordering mental health treatment should be changed.  He said that several speakers mentioned 

that the court system should not have to wait for a criminal justice crisis before a judge can order 

treatment.  He relayed that that often people with mental health care needs may find themselves 

in both the criminal and civil justice system.   

 

Mr. Byers informed the Subcommittee that the Conference of  State Court Administrators 

(COSCA) is preparing to issue a white paper that will include a call for a change in the standard 

for ordering civil treatment.  Based on an interest in the legislature to tackle mental health issues 

in the upcoming legislative session, the Subcommittee’s work is very timely to consider if the 

standard should change.  He said he will be interested in learning of the Subcommittee’s 

discussion about the possibility of change the standard for Title 36 court-ordered treatment in 

Arizona. 

 

The chairman informed the Subcommittee that the Fair Justice Task Force will meet on 

November 27, 2017.  The Subcommittee will provide a status report at that meeting.    This 

report will inform the Task Force on the Subcommittee’s work, to date, on its four (4) charges. 

 

Charge #1:  Identify rules and procedures to implement SB1157 

 

Mr. Batty noted that the Administrative Order and the corresponding policies and procedures, as 

developed by the Rule 11 Workgroup, had already been covered earlier in the meeting.   

 

The Subcommittee next discussed the evolution of Rule 11.  After the passage of SB1157 which 

amended ARS § 13-4503 to give LJCs jurisdiction over competency proceedings, the Supreme 

Court amended Rule 11 of the Arizona Rules of Criminal Procedure to reflect the statutory 

changes.  That change went into effect on August 9, 2017 on an emergency basis.  Subsequently, 

the Criminal Rules Task Force restyled the entire criminal rules and incorporated the substantive 

changes to Rule 11.  Those Rules are effective January 1, 2018.  The Subcommittee noted that 

the emergency Rule 11.5 explicitly stated only the superior court had the authority to order Title 

36 treatment or to appoint a guardian for persons found incompetent but not restorable.  

However, the Subcommittee members found that the language of the final Rule was not as clear 

as that of the emergency Rule.  The members found merit in proposing the Rule be rewritten to 

clearly state that LJCs may not order Title 36 treatment or appoint a guardian for persons found 

incompetent and not restorable 
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Additionally, the members discussed whether the LJCs, as a matter of public policy, should be 

able to order restoration treatment for persons found to be incompetent but restorable.  The 

members indicated a desire to redraft the Rule to propose a substantive change to allow LJCs to 

retain jurisdiction and order restoration.  The Subcommittee members noted that nothing in the 

language of SB1157 required competency proceedings be transferred to the superior court.  

Members further opined that LJCs should be allowed to order restoration because the defendant 

may benefit from a continuity of care if restoration treatment options are available locally.  They 

noted that the policy reasons that supported LJCs conducting Rule 11 proceedings arguably 

support LJCs to have jurisdiction over restoration treatment.  Members said that since Glendale 

and Mesa judges were acting as superior court judges pro tempore during the Rule 11 pilot 

program, these municipal court judges had authority to decide whether to dismiss the charges or 

to order competency restoration treatment.  Furthermore, as noted earlier, since the municipality 

pays for the restoration, then there is an argument that the LJC should have the option to make 

the decision whether to incur those costs.  The Subcommittee discussed redrafting Rule 11.5 to 

make clarifying changes, but to also provide the presiding judge of a county the flexibility to 

allow the LJC to order restoration if the presiding judge so chooses. 

 

The Subcommittee directed Jennifer Greene, AOC staff attorney, to draft a proposed revision to 

Rule 11.5 and bring it back to the Subcommittee at the November meeting. 

 

Next, Mr. Batty asked the Subcommittee to consider the benefits of having Rule 11 medical 

evaluations conducted in the Rule 11 courthouse and whether the Subcommittee should 

recommend this be considered as a best practice.  Members noted that defendants are challenged 

to travel to doctors that may be far from their residences.  Members asserted that a defendant is 

far more likely to show up for an evaluation if it’s convenient for them to do so.  A missed 

evaluation is a cost to the municipality or county and could potentially end up in increased costs 

for incarceration.  Members noted that it makes sense to provide the courthouse or a location that 

is easily accessible by public transit as the centralized location for medical evaluations.  

Members noted that by making the courthouse available for Rule 11 evaluations, it is an 

opportunity for the courts to bring services to the people instead of making the people find a way 

to get to the services.  By scheduling medical evaluations at the courthouse, the justice system 

has the opportunity to make the services easier to access. 

 

Charge #2:  Determine if the standard for ordering court ordered treatment should be 

altered to allow for earlier intervention. 

 

The chair asked the members for their input whether the statutory standards for Title 36 court 

ordered mental health treatment should be amended.  He informed the members they had two 

separate handouts in front of them.  The first handout is an excerpt from ARS § 36-501 that 

provides the current statutory definitions for “danger to self,” “danger to others,” “persistent and 

acute disability,” “grave disability” and “mental disorder.”  A second handout is a legislative 

proposal that changes the standard for a court to order treatment in ARS § 36-540.  It eliminates 

the definition of “grave disability” and “persistent and acute disability” and replaces these terms 

with a new defined term called “lacks capacity to make an informed decision.”  The proposal 

also makes changes to a guardianship statute.  In summary, this proposal changes the standard 

for court ordered treatment to mirror closely the standard for a court to appoint a guardian. 
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Mr. Batty shared that speakers at the Court Leadership Conference pointed out that Arizona’s 

standard requires a court to look at a person’s future conduct – that there is a “substantial 

probability of causing a person to suffer.”  Additionally, the chairman noted that at the 

conference, the proposal was made that mental and physical illnesses should be treated similarly. 
 

Members reviewed the materials and commented.  Members concurred that the persistent and 

acute disability standard is already a broad standard.  Some noted that the current “persistent and 

acute disability” standard is essentially a lack of capacity to give informed consent standard after 

being told the advantages and disadvantages of treatment and of the alternatives to treatment that 

are available.  Some members expressed concern about this proposal to change the standard for 

court-ordered treatment.  Members stated there is controversy in the medical community over 

certain mental health diagnoses.  Members noted that the civil commitment statutes require a 

person undergo treatment that they don’t want or to be placed in a facility where they don’t want 

to be.   

 

The Subcommittee discussed that there are issues beyond the treatment standard that prevent 

assistance from getting to those who truly need it.  Additionally, some members disputed the 

idea that the court should consider mental illness the same as physical illness.  It was noted that a 

court cannot order a person to undergo unwanted medical treatment even if it’s in the person’s 

best interest.  Other members noted that the decades long class action lawsuit (Arnold v. Sarn) 

has resulted in a good assisted outpatient treatment standard. 

 

Members noted a lack of long term inpatient resources as a more pressing issue that the mental 

health care community faces.  Members discussed the need for persons to spend more time in 

inpatient treatment before moving to outpatient treatment.  Members also shared that the 

maximum census for Maricopa of 55 beds at the Arizona State Hospital has not changed since 

the 1980s. Finally, members expressed concern with the quality of outpatient treatment options 

available to persons after they are released from inpatient care. 

 

Some members expressed a desire for the Subcommittee to take up at a future meeting the 

applicability of the definition of “mental disorder” in Title 36.  Currently, a person who is 

psychotic due to a traumatic brain injury is not considered SMI and will not be eligible to receive 

court ordered treatment.  At a future meeting, the members will address the definition of mental 

disorder and whether it should be amended to include people with brain injuries who also have 

behavioral symptoms. 

 

The chairman found there was no consensus among the member to change the standard as 

proposed.  

 

The Subcommittee ran out of time to discuss recommendations for Charges #3 and #4. 

 

The meeting adjourned at approximately 2:10 p.m. 

 
 



1  

Fair Justice Task Force 

Subcommittee on Mental Health and the Criminal 

Justice System 
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Present:   Kent Batty, Chair, Susan Alameda, Dr. Tommy Begay, Mary Lou Brncik Jim Dunn, 

Vicki Hill, Josephine Jones, Kathleen Mayer, Judge Joe Mikitish, Dr. Dawn Noggle, Dr. Carol 

Olson, Nancy Rodriguez, Dr. Michael Schafer, Mary Ellen Sheppard, Judge Susan Shetter, 

Commissioner Barbara Spencer, Judge Christopher Staring, Lisa Surhio, Sabrina Taylor, Paul 

Thomas, Juli Warzynski  

 

Absent/Excused:  Detective Kelsey Commisso, India Davis, Danna Whiting 

 

Administrative Office of the Courts (AOC) Staff: Theresa Barrett, Jennifer Greene, Don 

Jacobson, Jodi Jerich, Amy Love, Sabrina Nash, Marcus Reinkensmeyer 

 

Guest Speakers:  Ms. Patti Tobias, National Center for State Courts, Sergeant Cory Runge, 

Flagstaff Police Department 

    

 

I. Welcome, opening remarks, and approval of minutes 
 

The November 13, 2017 meeting of the Fair Justice Task Force Subcommittee on Mental Health 

and the Criminal Justice System was called to order at 10:06 a.m. by Kent Batty, chairman.  The 

chairman thanked the members for their attendance and asked each one to introduce themselves. 

 

The draft minutes of the October 24, 2017 meeting were presented for approval.   

 

Motion: To approve the October 24, 2017, meeting minutes, as presented. Action: Approve. 

Moved by: Kathleen Mayer.  Seconded by: Jim Dunn.  Motion passed unanimously. 
 

Mr. Batty welcomed the Honorable Christopher Staring, Court of Appeals Division 2, as the 

newest member of the Subcommittee.  He also introduced guest speakers Ms. Patti Tobias and 

Sergeant Cory Runge.  Ms. Tobias is a Principal Consultant with the National Center for State 

Courts and a former state court administrator.  Sergeant Runge is a law enforcement officer with 

the Flagstaff Police Department and is its Crisis Intervention Team (CIT) Supervisor. 
 

Ms. Tobias, Judge Staring, and Sergeant Runge each gave a presentation to the Subcommittee 

sharing their first-hand experiences of how the justice system interacts with mentally ill persons. 
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II. How the justice system can better serve persons with mental illness:  

Perspectives on court ordered treatment and the incarceration of 

persons with mental illness. 
 

Guest Speaker Patti Tobias 

 

 

Ms. Tobias shared her experience as the mother of a mentally ill adult son and detailed her son’s 

cycling in and out of jails and hospitals in three different states.  She relayed her opinion that 

incarceration of her son was the only option for the court because her son refused to participate 

in mental health court and the criminal court could not order involuntary civil treatment.  Jail 

became the primary mental health care provider for her son. 

 

Ms. Tobias also recounted her son’s experience with inpatient treatment.  She criticized the 

practice of short term inpatient stays.  She said that the doctors heavily medicated her son in 

order to stabilize him.  Once stabilized, he was released but there was no scheduled follow-up 

appointment for several weeks.  Ms. Tobias stated that this practice of short term inpatient care 

followed by inadequate outpatient services results in a frustrating and dangerous cycle of 

precarious mental health.  In such circumstances, many mentally ill persons will  stop taking 

their medications and then decompensate to the point where emergency inpatient treatment is  

again needed to protect the person and the public. 
 

Ms. Tobias expressed frustration that in Colorado a court may order treatment only if the person 

is a danger to himself or others or is gravely disabled.  She urged the Subcommittee members to 

review Arizona’s court-ordered treatment standards to allow for treatment if the person is 

incapacitated due to a mental illness.  Subcommittee members commented that it appears that 

Colorado does not have a civil commitment standard that is similar to Arizona’s “persistent and 

acutely disabled” (PAD) standard.  While PAD is not an emergency-based standard, members 

opined that Ms. Tobias’s son would be eligible for treatment under this standard. 

 

Ultimately, based on her experiences in multiple states, Ms. Tobias believes the criminal justice 

system can do a better job of administering justice to those who suffer from mental illness.  She 

stated that it was her experience that the civil and criminal justice systems often work in silos.  

Even as a career court administrator, she still found it extremely difficult to navigate through the 

justice system and to understand all the options available to her son.   

 

 

Subcommittee Member Judge Chris Staring 

 

Next, Judge Staring addressed the Subcommittee about the need to destigmatize mental illness.  

Judge Staring informed members that he is the father of an adult child with a serious mental 

illness and shared an incident where his adult child encountered police officers.  He stated that it 

was very fortunate that the officers who responded to the call were veteran law enforcement 

officers who handled the situation with restraint.  The officers called in a Mental Health Support 

Team who treated his child with respect.  His child was not charged but was taken to Pima 
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County’s Crisis Response Center, which is located next to the county’s primary mental health 

treatment hospital.  There, the petition process for a mental health evaluation and eventual court-

ordered treatment began.  During that time, his child had to sleep in a recliner and spent three 

days untreated while his mental state worsened.  Judge Staring recounted that on a different 

occasion, his child waited 8 days for an inpatient bed to become available. 
 

Judge Staring said that he has seen much suffering during his tenure on the bench.  He said that 

this did little to prepare him for the frustration he experienced in finding help for his child as the 

family navigated through the criminal justice and mental health systems. Among his 

observations was that the actual history of events, interviews, evaluations and the like becomes 

lost over time, as individuals (docs, police officers and others), in their contemporary reports, 

summarize the previous history, leaving out some of the detail each time.  The result is that 

important details and nuances about a person’s condition and behaviors get lost over time. 

 

Guest Speaker Sergeant Cory Runge 

 

Flagstaff police officer, Sergeant Cory Runge, was the final speaker to address the 

Subcommittee.  Sergeant Runge is the supervisor of the Flagstaff Crisis Intervention Team 

(CIT).  CIT officers go out on calls involving a person who has been identified as possibly 

having mental health issues.  Sgt. Runge shared that he also has a family member with a serious 

mental illness and is personally an advocate for mental health reform. 

 

Sgt. Runge agreed with Ms. Tobias and Judge Staring that the systems are in silos and are often 

difficult to navigate.  Furthermore, he questioned the current practice of using police officers to 

transport persons to court-ordered evaluations or treatment.  Sgt. Runge asserted that having a 

uniformed officer transport a person to a medical appointment in the back of a squad car does 

little to destigmatize mental healthcare treatment.  (I’m sorry that I can’t get the comment feature 

to work, but I had a different understanding of this last sentence.  I heard Cory say that using 

officers to transport stigmatizes the individual, which is a much stronger statement.  I also 

understood him to be speaking of taking individuals to court appearances, not medical 

appointments.) 
 

He stated that police officers generally are not trained in healthcare matters.  They are trained in 

public safety matters.  Sgt. Runge said, without more information, it is difficult for police to 

know if the person is acting strangely because of a mental health issue or a substance abuse 

issue.  Sgt. Runge suggested that the criminal justice system could benefit if a form were 

developed that would follow the person from the first encounter with law enforcement all the 

way through the criminal justice system.  At each “intercept” the appropriate person would note 

on the form their personal observations about their interaction with the person. 

 

Sgt. Runge said even with all the training in mental health first aid and crisis intervention, a 

police officer only has three options when the officer has reasonable cause to believe a person 

has committed a crime: (1) release, (2) arrest, or (3) medical facility.  Most times, this is the 

initial event that results in jails and prisons becoming the primary mental healthcare provider for 

many persons suffering from mental illness. 
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Sgt. Runge noted a lack of adequate resources to treat persons with mental illness, particularly in 

rural Arizona.  Sgt. Runge stated that psychiatric centers can treat seriously mentally ill persons,   

but these facilities are not set up to provide treatment for general mental health issues or for 

substance abuse problems.  He further noted that rural Arizona, due in large part to its 

geographical expansiveness, has higher treatment costs than in the densely populated 

metropolitan areas of Phoenix and Tucson. 
 

Sgt. Runge advocated for training in the Sequential Intercept Model (SIM) and in mental health 

first aid. 

 

Discussion 

 

The members concurred with many of the points raised by the speakers.  Members agreed that 

the criminal, civil, and mental health care systems seem to work in silos and that better 

communication between them is needed.  One member pointed out that the Presiding Judge in 

Maricopa County issued an administrative order that details how the court may disclose 

information found in mental health records.  Members discussed the benefit of having a clear 

understanding of what information may and may not be shared.  Members also agreed that a 

mentally ill person often needs a continuum of care after they are stabilized with intensive 

inpatient treatment.  Without meaningful stabilization and adequate outpatient treatment, a 

person will often stop taking medication, become unstable, and end up back in need of 

emergency mental health treatment or begin a journey through the criminal justice system. 

 

Members reiterated comments made at the last meeting that there are insufficient inpatient and 

outpatient resources to adequately meet the needs of persons with mental illnesses.  They agreed 

that additional training for court staff is needed to identify persons with mental health issues and 

to divert them from the criminal justice system when appropriate to do so.  The members 

discussed that jail and prison are not the best facilities to offer effective mental healthcare.  

Members noted that limited jurisdiction mental health courts (MHCs) may have more flexibility 

to offer front-end diversion programs than general jurisdiction MHCs, due to the nature of the 

charges involved.  They suggested that a pre-adjudication program may be an opportunity for the 

courts to take a leadership role to end the cycle of incarceration and hospitalization for many 

mentally ill persons.  Members suggested that the courts explore diversion options for some 

felonies. 
 

III. Items for status report to the Fair Justice Task Force 
 

The Chairman noted that the next meeting of the Fair Justice Task Force is November 29, 2017.  

A representative of the Subcommittee will provide a report at that meeting on its work to date. 
 

The Subcommittee discussed the following items to be included in the report: 

 

1. Draft Administrative Order with policies and procedures. 

 

The Subcommittee members reviewed the draft administrative order with policies and 

procedures documents that were provided in the Meeting Packet.  With the correction of a 
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typographical error, the members unanimously approved these documents. 

 

 

2. Proposed changes to Rule 11.5 to give limited jurisdiction courts the jurisdiction to order 

competency restoration treatment if the defendant is found incompetent but restorable. 

 

The members reviewed the draft Rule 11.5 that was provided in the Meeting Packet and 

proposed two changes.  First, members proposed a change to Rule 11.5(b)(3) to address a 

concern that, as proposed, Rule 11.5(b)(3) could unintentionally permit a superior court to 

disagree with an LJC’s finding that a defendant was incompetent and not restorable.  As written, 

the members agreed that the provision would allow the superior court to disregard the LJC’s 

findings and decide anew whether the defendant is incompetent and not restorable.  To eliminate 

this unintended consequence, the members added the phrase “for proceedings pursuant to A.R.S. 

§13-4517” at the end of Rule 11.5(b)(3)(A). 

 

The second change to the Rule was to align the restoration timeframes with applicable criminal 

sentencing penalties.  The members noted that restoration treatment cannot last longer than the 

maximum sentence for the crime charged.  Members stated that the current specific timeframes 

of 15 months and 21 months are not applicable for many crimes.  Members proposed to replace 

these timeframes with the phrase “within the timeframes allowed by law” in order to reflect 

current practice.  As amended, the members unanimously approved the proposed change to Rule 

11.5.  

 

 

3. Recommendation: “That the Sequential Intercept Model (SIM) be considered a best 

practice in local jurisdictions and that judges and staff be encouraged to receive training 

on the SIM and other tools to recognize mental illness in persons who come to court.” 

 

The members urged that all judges and court staff, not just criminal court judges and staff, 

receive training to identify mentally ill persons and to divert them to appropriate treatment when 

possible.  Members urged that this is an opportunity for the court to become a leader at the local 

level to introduce the SIM and related training tools to other stakeholders.  The members struck 

the term “mental illness” and inserted “behavioral health needs” in its place.  The Subcommittee 

passed this amended recommendation unanimously. 

 

 

4. Recommendation: “That the Fair Justice Task Force create a workgroup to develop 

options and alternatives for the development of a centralized repository for courts holding 

Rule 11 proceedings to be able to access prior Rule 11 and Title 36 records from other 

courts.” 

 

The Subcommittee discussed the scope of this recommendation and whether it conflicts with the 

restrictions of Rule 123 of the Rules of the Supreme Court.  To address this concern, the phrase 

“under appropriate circumstances and with appropriate safeguards” was added.  With a divided 

voice vote, the recommendation, as amended, passed. 
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5. Recommendation: “That the Fair Justice Task Force find that it is a best practice for 

courts to identify a centralized location where defendants may go for Rule 11 medical 

evaluations – whether that be in the courthouse itself or in another location.  A court 

should identify a location that is easily accessible by public transportation.” 

 

 While the members were generally supportive of this proposition, there was no consensus on the 

precise language of the recommendation.  The item was tabled. 

 

6. Recommendation: “That the Fair Justice Task Force direct the AOC to take steps to 

develop a method for LJCs to report the outcomes of competency hearings as required by 

A.R.S. §13-609.” 
 

A.R.S. §13-609 requires that if a defendant is found incompetent, the court must transmit this 

case information to the Supreme Court.  The Supreme Court must then transmit the case 

information to the Department of Public Safety.  DPS then transmits the information to the 

national instant criminal background check system.  Superior courts already have procedures in 

place to share case information for competency proceedings.  However, since LJCs have not 

previously conducted competency hearings, they have no similar procedures in place.  For the 

two LJCs that currently conduct Rule 11 competency proceedings on a pilot basis, these 

municipal court judges are acting as superior court pro tem judges.  As pro tem judges, they 

access case information from the superior court’s court information system and report their 

findings back through the superior court.  Once LJCs begin to hold Rule 11 proceedings pursuant 

to their own authority, each LJC must set up a procedure to comply with A.R.S. §13-609. 
 

The Subcommittee members unanimously passed this recommendation. 

 

IV. Roundtable discussion of issues raised in past meetings 
 

The Subcommittee members discussed the statutory definition of “mental disorder.”  Some 

members opined that this definition is too limited and should be changed.  There was discussion 

whether to create a workgroup of the subcommittee to develop a proposal.  There was another 

suggestion that the Subcommittee urge the Fair Justice Task Force to create a workgroup.  

Member discussed the need to include other stakeholders to participate in this discussion.  The 

chairman directed member Kathleen Mayer to bring suggested language back to the 

Subcommittee for discussion at its next meeting. 

 

V. Call to the public 
 

Ms. Tamaria Gammage, speaking for herself, addressed the Subcommittee.  Ms. Gammage 

shared her experience as someone who has been through the court system while suffering from 

behavioral health and substance abuse issues. 

 

VI. Adjournment 
 

The meeting adjourned at approximately 2:11 p.m. 
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I. Welcome, opening remarks, and approval of minutes 
 

The December 12, 2017 meeting of the Fair Justice Task Force Subcommittee on Mental Health 

and the Criminal Justice System was called to order at 10:05 a.m. by Kent Batty, chairman.   

 

Mr. Batty called the members’ attention to two new meeting dates:  January 18, 2018 and 

February 12, 2018. 

   

II. Approval of minutes 
 

The draft minutes of the November 13, 2017 meeting were presented for approval.   

 

Judge Staring made a motion to amend the minutes regarding his remarks to change the phrase 

“made threats” to “encountered” on page 2.   
 

Motion: To approve the November 13, 2017, meeting minutes, as amended. Action: Approve. 

Moved by: Susan Alameda.  Seconded by: Kent Batty. Motion passed unanimously. 
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III. Update on Subcommittee’s Recommendations reported to the Fair 

Justice for All Task Force. 
 

Don Jacobson, Senior Consultant to the Administrative Office of the Courts (AOC), gave a 

report recounting his presentation of the Subcommittee’s recommendations to date to the Fair 

Justice Task Force (Task Force).  He noted that the recommendations of the Subcommittee were 

generally well received.  Don shared that the Task Force gave its unanimous support to the 

administrative order and its corresponding policies and procedures.  These documents were 

developed by the Subcommittee to give guidance to Presiding Judges if they choose to authorize 

limited jurisdiction courts to conduct Rule 11 proceedings.  Don informed the members that the 

AOC will distribute these documents to the Presiding Judges through a statewide memorandum. 
 

Next, Don informed the Subcommittee that the Task Force discussed the proposed changes to 

Rule 11.5 and returned the proposal to the Subcommittee for further review.  Don noted that 

AOC staff attorney, Ms. Jennifer Greene, will discuss this matter later in the meeting. 

 

Finally, Don said that the Task Force did not have time to discuss the Subcommittee’s other 

recommendations.  However, Task Force Chairman Dave Byers noted that even without formal 

action by the Task Force, the AOC will be moving forward with these recommendations.  He 

noted that discussions have already begun with the AOC’s IT department to develop a central 

repository for Rule 11 records.  Don anticipates that a project outline will be developed in time 

for the Task Force’s next meeting in April 2018. 
 

IV. Review Revised Rule 11.5 
 

Jennifer Greene, AOC Staff Attorney, reported that the Task Force discussed at length the 

Subcommittee’s recommended changes to Rule 11.5.  The Task Force expressed support for the 

Subcommittee’s substantive change to allow a presiding judge to give a limited jurisdiction court 

(LJC) authority to order competency restoration treatment when the LJC finds a defendant to be 

incompetent but restorable. However, the Task Force returned the proposal to the Subcommittee 

for further review regarding what an LJC may do if a defendant is found to be incompetent but 

not restorable.  The Task Force asked the Subcommittee to consider three different options.  

These are: 
 

1. The LJC must transfer the case to the superior court for further proceedings. 

2. The LJC must dismiss on the State’s motion. 

3. LJC may either dismiss the case or transfer the case to the superior court.  The superior court 

may either dismiss, initiate civil commitment proceedings pursuant to Title 36, or appoint a 

guardian. 

 

Ms. Greene also noted that the day prior, the Supreme Court as part of its December Rules 

Agenda approved a rule petition that addressed changes to Rule 11 relating to the use of out of 

court statements made by a defendant to the evaluating physician.  Ms. Greene noted that the 

Order has not yet been issued, so at this time we are unclear whether the changes adopted to the 

Rule conflict with the Subcommittee’s proposed changes. Staff will inform the members of any 

conflict once the Order has been issued. 
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The members discussed the three options presented to them from the Task Force.  Members 

agreed that the third option, giving the LJC the ability to dismiss the case or transfer it to the 

superior court, afforded the most flexibility. 

 

Finally, the members discussed what the process would look like when an LJC transfers the case 

to superior court.  A public defender member said that it has been her experience that the LJC 

will dismiss a case once the superior court renders a decision in the transferred matter.  She 

stated that in Rule 11 matters, the city prosecutor and city public defender appear in superior 

court along with the county attorney and public defender.    A city prosecutor member agreed 

that city attorneys go to superior court when a case is transferred in Rule 11 proceedings.  

Members opined that there would likely be a similar process if an LJC court would transfer a 

case to superior court for civil commitment proceedings.  Paul Thomas, Court Administrator for 

the Mesa Municipal Court, offered to have the Mesa City Prosecutor come to the next 

Subcommittee meeting and talk with the members about how his office handles city cases that 

get transferred to superior court. 

 

Motion: To recommend that Rule 11 be amended to allow an LJC to either dismiss a case or 

transfer it to the superior court when a defendant is found incompetent and not restorable. 

Action: Approve. Moved by: Lisa Surhio.  Seconded by: Judge Shetter.  Motion passed 

unanimously. 

 

 

V. Overview of COSCA White Paper 
 

The Chairman provided an overview of the 2017 Policy Paper issued by the Conference of State 

Court Administrators (COSCA) entitled, “Decriminalization of Mental Illness:  Fixing a Broken 

System.” 

 

Don Jacobson informed the Subcommittee that the AOC was awarded a grant from the State 

Justice Institute to engage the National Center for State Courts (NSCS) to assist the AOC with 

developing protocols that address the fair treatment of persons with mental health issues who 

appear before local presiding judges in criminal cases.   The work that will be accomplished with 

this grant is directly related to the Subcommittee’s charges to “identify ways courts can more 

effectively address individuals in the justice system who have mental health issues” and to 

“develop a Model Protocol Guide for Presiding Judges to use in the implementation of the Task 

Force’s recommendations.”  This project is consistent with the COSCA policy paper’s 

recommendation that court leaders engage stakeholders and develop plans and protocols to 

decriminalize mental illness. 

 

The Chairman introduced Judge James McDougall (ret.) and asked him to address the 

Subcommittee.  Judge McDougall said that he supports the Court taking a leadership role in this 

very important issue of fair justice for persons with mental illness.  He stated the Sequential 

Intercept Model (SIM) plays an important role in early identification and diversion of persons 

with mental illness.  Finally, Judge McDougall expressed a desire to make Assisted Outpatient 

Treatment (AOT) as a method for early intervention and treatment for mentally ill persons.  AOT 
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can treat people before they reach a crisis health state.  Judge McDougall stated AOT can be cost 

effective, provide early mental health care treatment, and make communities safer. 

 

Judge McDougall said that he supports the premise of the COSCA policy paper to amend 

statutes to allow courts to order involuntary mental health care if the court finds a person to be 

“incapacitated.”  He opined that Arizona’s system for Assisted Outpatient Treatment (AOT) is 

not true AOT, which would permit courts to address the problems of these individuals before 

hospitalization or contact with law enforcement.  Instead, he called it a “combined” in- and out-

patient system.  He said Arizona’s “persistently and acutely disabled” (PAD) standard is close to 

this incapacity standard, but is not identical.  An incapacity standard is a lower standard than the 

PAD standard.  He emphasized that he does not recommend the elimination of the current 

statutory standards for court-ordered treatment, but would ask that an additional standard of 

“incapacity” be added for the purpose of court-ordered AOT.  Judge McDougall acknowledged 

that if more intensive inpatient treatment were necessary, due process concerns may require a 

subsequent court hearing with a finding that the person met one of the currently existing 

statutory standards for treatment.1 

 

Members commented that Arizona’s statutes for civil commitment are very good and provide 

much flexibility.  They agreed the PAD standard is broad.  The Subcommittee noted that Arizona 

law already allows a court to order AOT without first requiring inpatient treatment.   

 

The members next discussed the reality that many persons who do receive inpatient treatment are 

released soon after they are stabilized, without sufficient regard for their capacity to sustain the 

necessary treatment.  Once released, many persons do not receive adequate outpatient care, 

experience challenges with housing and employment, stop taking their prescribed medications 

and begin to self-medicate using street drugs, and, ultimately, decompensate.  Many people then 

return to a state of crisis. 
 

The Subcommittee discussed the challenge of funding effective mental healthcare programs for 

persons who are not eligible for Title 19 (Medicaid) funding.  The members acknowledged a 

need for private healthcare reform in a way that provides meaningful and sustained mental 

healthcare treatment.  Judge McDougall said that a person who is not Title 19 eligible will not be 

accepted into many AOT programs, leaving inpatient treatment as the only option. 

 

Judge McDougall stated that he is now in private practice and has had clients with adult children 

who need mental healthcare treatment but who are not willing to get it.  He said these parents 

find the court system extremely difficult to navigate.  He shared that he is involved in the 

drafting of two pieces of possible legislation relating to mental health.  One bill relates to the 

screening and evaluation statutes of Title 36.  Additionally, he will meet with State Senator 

Nancy Barto in the near future to discuss his thoughts on AOT.  The Subcommittee requested 

that Judge McDougall keep it apprised of his legislative efforts. 

 

                                                           
1  To order a person to undergo outpatient or inpatient treatment, ARS § 36-540 requires a court 
to find by clear and convincing evidence that a person, as a result of a mental disorder, is either (1) a 
danger to self, (2) a danger to others, (3) gravely disabled, or (4) persistently and acutely disabled and is 
in need of treatment and is unwilling or unable to accept treatment. 
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Improved Public Access to Information on the Civil Commitment Process 

 

One member suggested that funds be allocated for an office where people can get information or 

assistance regarding petitions for court ordered treatment.  The chairman noted that while courts 

have very helpful self-service centers that provide information on many legal matters, they 

generally offer little information about the civil commitment process. 

 

Develop Forms to Follow Person Through the Intercept Points 

 

The Chairman expressed a desire for the Subcommittee to discuss at future meetings, the 

possibility of recommending that a form (or forms) be developed that would follow persons from 

initial contact with law enforcement, through the criminal justice system, and any civil 

commitment proceedings, for the purpose of ensuring that vital details of a person’s contacts 

with elements of the justice system are not lost along their journey.  The Chairman reminded the 

members that this idea was first espoused by Flagstaff Police Sergeant Cory Runge at an earlier 

Subcommittee meeting. 

 

 

Data Collection 

 

A judge member expressed a desire for the justice system to strive to treat all persons humanely, 

including those who are mentally ill.  By developing protocols that provide courts with the tools 

needed to drive people to appropriate services, the justice system can achieve the Court’s 

mission of “Fair Justice.” Members expressed a desire for Arizona to do a better job at collecting 

outcome data to show that diversion from the criminal justice system into mental health 

treatment programs reduces recidivism and makes our communities safer.  With better data 

collection, it could be proven that effective mental health care treatment reduces criminal justice 

costs.  One member stated that the City of Mesa has done calculations on the criminal justice 

costs for misdemeanor trespass cases, and believes that data could show that redirection of funds 

toward treatment and housing could produce a long-term cost savings.  Another member 

mentioned that the Drug Treatment and Education Fund (DTEF) provides a report every year 

that shows that diversion to treatment instead of incarceration for substance abuse offenses 

results in a cost saving of approximately $11 million - $13 million a year.  DTEF is administered 

by the Adult Probation Services Division of the AOC.  Other members stated that the 

Subcommittee should consider a recommendation to the Task Force urging better data collection.   
  

Other Matters 

 

In a roundtable fashion, the members discussed other possible items for further discussion at 

future meetings.  These included: 

 

a. Whether the Subcommittee should recommend that the Task Force develop processes to 

collect outcome data to prove the efficacy of mental health courts and the resultant cost 

savings of diverting persons to treatment and away from incarceration. 

b. Whether the Subcommittee should investigate avenues where the courts may assist persons 

who need information on the civil commitment process or need assistance pursuing a court-
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ordered evaluation. 

c. How the Subcommittee can best advocate for the use of advance directives to get persons 

into mental health treatment when needed. 

d. Whether the Subcommittee should recommend to the Task Force statutory changes to direct 

mental health professionals to inquire into a person’s past willingness to participate in 

treatment when conducting evaluations. 

e. Discuss how the Subcommittee can continue its work and if that continuation should be 

through the creation of a standing committee or the continuation as a subcommittee of the 

Task Force. 

f. Whether the Subcommittee should recommend to the Task Force that it develop a form that 

tracks a person through the five sequential intercept points thereby providing law 

enforcement, judicial officers, and mental health treatment providers a comprehensive 

compilation of notes from persons who encountered the person throughout the criminal 

justice process. 

 

 

VI. Recommendation regarding centralized locations for court ordered 

medical evaluations in Rule 11 proceedings 

 
In the interest in addressing other agenda items, this matter was tabled. 

 

VII. Recommendation to create a workgroup to consider legislation to 

change the definition of “mental disorder” in ARS 36-501(25) 
 

The members reviewed a proposal to amend the statutory definition of “mental disorder” found 

in A.R.S. § 36-501(25).    The proposal is an attempt to reduce to writing the comments 

expressed by several Subcommittee members during past meetings.  The suggested change 

expands the definition of “mental disorder” to include neurological and psychiatric disorders, as 

well as mental conditions resulting from injury, disease, cognitive disabilities or co-occurring 

substance abuse disorders.  After some discussion, the members voted on the following motion: 

 

Motion: To recommend that the Fair Justice Task Force create a workgroup to consider 

amending the statutory definition of “mental disorder” as follows: 

36-501. Definitions 

In this chapter, unless the context otherwise requires: 

25) “Mental Disorder” means a substantial neurological or psychiatric disorder of the person's 

emotional processes, thought, cognition, or memory or behavior, including mental conditions 

resulting from injury or disease, and cognitive disabilities as defined in A.R.S. § 36-551, and 

substance use disorders which co-occur with a mental disorder.  Mental disorder is distinguished 

from: 
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(a) Conditions that are primarily those of drug abuse or alcoholism unless, in addition to 

one or more of these conditions, the person has a mental disorder. 

 

(b) (a) The declining mental abilities that directly accompany impending death. 

 

(c) (b) Character and personality disorders characterized by lifelong and deeply ingrained 

antisocial behavior patterns, including sexual behaviors that are abnormal and 

prohibited by statute unless the behavior results from a mental disorder. 

 

Action: Approve. Moved by: Kathleen Mayer.  Seconded by: Lisa Surhio.  Motion passed 

unanimously. 

 

 

VIII. Discussion of diminished capacity standard 

 
The Subcommittee discussed the concept of a diminished capacity standard as a defense in 

criminal cases.  The chairman asked Ms. Mary Lou Brncik to provide the Subcommittee her 

thoughts on this matter and to share her experience as a mother of an adult child who suffers 

from mental illness. 

 

Mary Lou expressed her support for a diminished capacity defense.  Mary Lou explained that 

this would allow for the admissibility of evidence that the defendant suffers from a mental illness 

and that this mental illness impaired the ability to appreciate the wrongfulness of the defendant’s 

conduct.  She explained that even though she is not at attorney, she understands that there are 

two components to a crime.  First, the defendant must have committed the wrongful act.  Second, 

the defendant must have had the requisite culpable mental state during the commission of the 

wrongful act.  The diminished capacity defense would allow the defendant to introduce evidence 

at trial that the defendant suffered from a mental impairment that prevented him from forming 

the requisite mental state. 

 

Discussion ensued.  The members acknowledged that Arizona does not recognize a “diminished 

capacity” defense, and absent a guilty except insane defense, a defendant may not present 

evidence of a mental disease or defect alleged to have rendered him incapable of forming the 

requisite mens rea.  However, the members noted that at the sentencing phase, a court may 

consider as a mitigating factor whether the defendant’s capacity to appreciate the wrongfulness 

of his conduct was significantly impaired. (A.R.S. § 13-701(E)(2)) 

 

IX. Call to the public 
 

No members of the public addressed the Subcommittee. 

 

X. Adjournment 
 

The meeting adjourned at approximately 2:14 p.m. 
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Justice System 
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Conference Room 329/330 

Arizona State Courts Building 

1501 West Washington Street 
Phoenix, AZ 85007 

  
Present:   Kent Batty, Chair, Susan Alameda, Mary Lou Brncik, Chris Driscoll (proxy for Nancy 

Rodriguez), Jim Dunn, Josephine Jones, Kathleen Mayer, Dr. Dawn Noggle, Dr. Carol Olson, 

Judge Susan Shetter, Commissioner Barbara Spencer, Lisa Surhio, Sabrina Taylor, Paul Thomas, 

Juli Warzynski  

 

Appearing Telephonically:  Dr. Tommy Begay, Judge Christopher Staring, Vicki Hill 

 

Absent/Excused:  Detective Kelsey Commisso, India Davis, Judge Joe Mikitish, Dr. Michael 

Schafer, Mary Ellen Sheppard, Danna Whiting 

 

Administrative Office of the Courts (AOC) Staff:  Jennifer Greene, Jodi Jerich, Amy Love, 

Francy Luna Diaz, Sabrina Nash, Angela Pennington, Summer Stevens 

 

Guest Speakers:  Ms. Jennifer Carusetta, Health Systems Alliance of Arizona, Judge Jim 

McDougall (ret.), Frazer, Ryan, Goldberg & Arnold, Dr. Michael Sutter, Community Bridges, 

Dr. Don Fowls, Mercy Maricopa Integrated Care   

 

Welcome, opening remarks, and approval of minutes 
 

The January 18, 2018 meeting of the Fair Justice Task Force Subcommittee on Mental Health 

and the Criminal Justice System was called to order at 10:25 a.m. by Kent Batty, chairman.  The 

Chairman thanked the members for their attendance and asked each one to introduce themselves. 

 

The draft minutes of the December 12, 2017 meeting were presented for approval.  A motion 

was made to amend the minutes to reflect Flagstaff Police Department’s Sergeant Cory Runge’s 

correct rank. 

 

Motion: To approve the October 24, 2017, meeting minutes, as amended. Action: Approve. 

Moved by: Judge Shetter.  Seconded by: Jim Dunn.  Motion passed unanimously. 
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Recommendation regarding best practices relating locations for Rule 11 

evaluations 

 
At previous meetings, members discussed how courts can make it easier for defendants to keep 

their appointments for court-ordered competency evaluations.  Ultimately the subcommittee 

agreed with the recommendation from Mr. Thomas that centralizing evaluations, preferably in 

the courthouse, was the best approach.  Consistent with that view , the members reviewed a 

proposal to recommend centralization of evaluations as a best practice. 

 

After some discussion, the following language was moved and approved: 

 

“It is the recommendation of the Subcommittee on Mental Health and the 

Criminal Justice System that it be a best practice that Rule 11 mental 

health evaluations and restoration to competency services be offered at 

locations as convenient as possible for the defendant with attention to the 

accessibility of those locations to public transportation.” 

 

Motion: To approve the motion as stated above. Action: Approve. Moved by: Dr. Noggle.  

Seconded by: Jim Dunn.  Motion passed unanimously. 

 

 

Update of Rule petition filing 

 
Ms. Jennifer Greene, AOC Staff Attorney reported that the Dave Byers, as Chairman of the Fair 

Justice Task Force, filed a petition to amend Rules 11.5 and 11.6 of the Arizona Rules of 

Criminal Procedure.  This rule petition proposes changes recommended by the Subcommittee.  

Ms. Greene noted that the Court will consider the Petition at its late summer agenda and that the 

petition is open for public comments until May 21. 

 

  

Presentation on draft legislation to amend statutes related to civil 

commitment screening and evaluation processes 
 

The Chair invited Jennifer Carusetta, Executive Director of the Health Systems Alliance of 

Arizona, Dr. Don Fowls, Chief Medical Officer for Mercy Maricopa Integrated Care, Dr. Michel 

Sucher, Chief Medical Officer of Community Bridges, and Judge James McDougall (ret.), of 

Frazer, Ryan, Goldberg and Arnold to address the Subcommittee.  These representatives have 

formed a workgroup to identify statutory changes to the civil commitment process to improve 

services to those with mental health problems and their families.  The workgroup is made up of 

Maricopa County healthcare providers including hospitals, the Regional Behavioral Health 

Agency (RBHA), and screening agencies such as Community Bridges.     

 

The guests spoke about their work to change the screening and evaluation processes for persons 
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who may need court-ordered mental health services.  Ms. Carusetta stated that it is their goal to 

make the involuntary commitment process more understandable for patients and their family 

members while also making the process more efficient and accountable.  Dr. Fowls and Dr. 

Sucher have attended numerous meetings with healthcare personnel to identify how hospitals, 

screening agencies, and evaluation agencies can work more efficiently and prevent unnecessary 

delays for person who require mental health screenings and evaluations.  They noted that the 

availability of mental health care resources varies throughout the state.  Changes to processes 

may work for facilities in Maricopa County, but may not be practical for those in other 

jurisdictions.  Accordingly, their group is seeking input from a broad cross-section of 

stakeholders, particularly those outside Maricopa County, having already met with officials in 

Pima County.   

 

Next, Judge McDougall discussed the provisions of a bill draft.  The proposal eliminates the 

distinction between emergency and non-emergency petitions for screening by creating a single 

form.  A screening agency must act upon a petition within specified time frames.  A screening 

agency may issue a “Certificate of Hold” that allows it to hold a person for observation for up to 

48 hours without a court order.  Judge McDougall explained that the “Certificate of Hold” is 

modeled on a California law that permits a psychiatric facility to hold a person up to 72 hours for 

observation and screening. 

 

Discussion ensued with several questions about the Certificate of Hold.  The members expressed 

interest in staying informed of the workgroup’s progress and asked that its bill, once finalized, be 

brought back to the Subcommittee.  The members thanked Judge McDougall, Dr. Fowls, Dr. 

Sucher, and Ms. Carusetta for their efforts to make the process more accountable and efficient. 

 

Legislative Update 

 

In response to the Subcommittee’s discussion regarding statutory changes to the mental health 

statutes, Amy Love, AOC Deputy Director of Government Affairs, informed the Subcommittee 

of proposed legislation that would amend a mental healthcare statute in Title 36.  HB 2251 states 

that if a person is designated as seriously mentally ill (“SMI”) but also has a co-occurring 

substance abuse disorder, that person may not be denied mental health services for which they 

are eligible.  Ms. Love said the sponsor of the legislation is seeking anecdotal information about 

persons who are designated as SMI, but who also have co-occurring substance abuse problems 

and who have been denied mental health care treatment. 
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How data collection may assist the court in identifying ways to effectively 

administer justice to those with mental illness. 
 

Integrated data sharing, the use of advance health care directives, and the development a form 

to capture information as person moves through the justice and healthcare systems 

 

 

In light of other agenda items that needed to be addressed at today’s meeting, the Chair asked the 

members to reserve comment on these items for a future meeting.   

 

 

Central repository for Rule 11 documents 

 

On behalf of Don Jacobson, who was unable to attend the meeting, the Chair provided an update 

on the status of the AOC’s efforts to create a central repository for Rule 11 documents.  Last 

year, statutes and court rules were amended to allow limited jurisdiction courts (LJCs) to conduct 

Rule 11 hearings under specified circumstances rather than transferring these proceedings to 

superior court.  LJCs now need an easy and reliable way to access records from past Rule 11 

proceedings.  Initial discussions with AOC IT personnel envision a searchable database built in 

Sharepoint. 

 

Some members expressed concerns that unredacted medical records may be accessible through 

this new database.  Additionally, members opined that it may not be necessary for a central 

database to provide direct access to all documents from previous Rule 11 hearings.  Members 

suggested that a central database be limited to case history and that it need not provide direct 

access to documents.  If a search revealed that a defendant had been the subject of a previous 

Rule 11 proceeding in another court, any court could contact that court and obtain the necessary 

records. 

 

Judge McDougall suggested that it would be useful if the database also included information 

about past Title 36 orders for involuntary court-ordered treatment (COT) because it is possible 

that a person who has been ordered into COT might also have contact with the criminal justice 

system.  A central repository for COT orders would allow law enforcement and the courts to 

know that the person has previously been ordered into treatment and should be receiving mental 

health care services.  With this information, and if appropriate, courts could divert people in 

these situations from the criminal justice system to mental healthcare treatment. 

 

 

Transferring cases from LJCs to Superior Court 

 
John Bellati, Mesa City Prosecutor, addressed the Subcommittee and spoke about how Rule 11 

cases previously transferred from the Mesa Municipal Court to the Superior Court in Maricopa 

County.  Mr. Bellati said that before Mesa’s participation in the Rule 11 pilot program, all of 

Mesa’s Rule 11 cases were transferred to superior court.  He said this practice resulted in several 
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negative consequences.  First, the transfer confused the defendants because they often did not 

appreciate the jurisdictional differences between the city court and superior court and did not 

understand why their case had to be moved to a different courthouse.  Second, there was a time 

delay when a case file was transferred to Maricopa County Superior Court.  Third, transferring 

the case required the defendant to travel from Mesa to Phoenix.  Due to the distance between 

Mesa and Phoenix and the reliance on public transportation by many defendants, their failure to 

appear rate was high.  Fourth, the superior court ordered competency evaluations at medical 

offices far from Mesa, making it difficult for defendants to get to their court-ordered 

appointments.  Fifth, city prosecutors had to travel to superior court for city-originated Rule 11 

hearings.  Prosecutors could spend an entire morning or afternoon in superior court for a single 

case.  In summary, transferring Rule 11 cases to superior court resulted in delays, high failure to 

appear rates, and inefficient use of a prosecutor’s time. 

 

Mr. Bellati reported that Mesa’s participation in the Rule 11 pilot project has yielded numerous 

benefits.  Mesa court personnel worked with the prosecutor’s office and the public defender to 

streamline the Rule 11 process.  The court made space available at the courthouse where doctors 

could conduct competency evaluations.  Mr. Bellati reported that it was efficient for doctors who 

could schedule several evaluations on a single day.  This also was a convenience to the 

defendants who were familiar with the courthouse and knew how to get there.  Holding 

evaluations at the courthouse significantly reduced the failure to appear rate.  Second, the parties 

began stipulating to a single evaluation with the understanding that any party could ask for a 

second evaluation.  Third, there was a commitment to expedite reports to the court.  The case 

manager gave the report to defense counsel who redacted it and distributed it to the parties before 

the hearing.  Mr. Bellati said getting reports well before the hearing was a tremendous change in 

the process.  Usually, when Rule 11 hearings were conducted in superior court, he would receive 

the report just before the start of the hearing.  The changes made by Mesa resulted in faster 

resolution of Rule 11 cases.  Mr. Bellati concluded that allowing Mesa to conduct Rule 11 

hearings yielded many benefits to the defendant and resulted in a more efficient administration of 

justice. 

 

 

Providing information to the public about the civil commitment process 
 

The Chair asked the members about their interest in developing a document that would provide 

information to a defendant’s family, friends, and the public on the Title 36 civil commitment 

process.  At past meetings, the Subcommittee heard from several individuals who had family 

members with mental health issues express their frustration about how difficult it was to navigate 

through the various court processes.  After some discussion, the members agreed to form a 

workgroup to work with staff to develop an informational document and present it to the 

Subcommittee at a later date. 
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Discussion of the long-term vision for the work of the Subcommittee 

 
This is a subcommittee of the Fair Justice Task Force (Task Force).  The Task Force was 

established by Administrative Order No. 2016-16 and extended by Administrative Orders Nos. 

2016-128 and 2017-120.  The Task Force is set to terminate on June 30, 2018.  The Task Force 

created this Subcommittee to address how the courts can better dispense justice to those persons 

who have mental health issues.  Members stated that this is a complex issue that cannot be 

resolved in a few meetings.  There are no easy solutions or quick fixes.  Members opined that 

long term solutions are best developed thoughtfully over time. 

 

Members discussed the development of a survey to identify their top priorities.  The Chair 

directed staff to develop a survey and distribute it to the members.   

 

Call to the public 
 

No members of the public addressed the Subcommittee in response to a call to the public. 

 

Adjournment 
 

The Chairman announced future meeting dates of March 21, 2018 and April 10, 2018. 

 

The meeting adjourned at approximately 1:50 p.m. 
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Present:   Kent Batty, Chair, Susan Alameda, Dr. Tommy Begay, John Belatti, Mary Lou Brncik, 

Chris Driscoll (proxy for Nancy Rodriguez), Jim Dunn, Josephine Jones, Judge Joe Mikitish, Dr. 

Dawn Noggle, Dr. Carol Olson, Judge Susan Shetter, Commissioner Barbara Spencer, Judge Chris 

Staring, Lisa Surhio, Sabrina Taylor, Paul Thomas, Juli Warzynski  

 

Appearing Telephonically:  Vicki Hill 

 

Absent/Excused:  Detective Kelsey Commisso, India Davis, Dr. Michael Schafer, Mary Ellen 

Sheppard, Danna Whiting 

 

Administrative Office of the Courts (AOC) Staff:  Theresa Barrett, Jodi Jerich, Sabrina 

Nash, Angela Pennington 

 

Guest Speakers:  Chief Deputy David Rhodes, Yavapai County Sheriff’s Office   

 

Welcome, opening remarks, and approval of minutes 
 

The February 12, 2018 meeting of the Fair Justice Task Force Subcommittee on Mental Health 

and the Criminal Justice System was called to order at 10:05 a.m. by Kent Batty, Chairman.  The 

Chairman thanked the members for their attendance and officially welcomed John Belatti, Mesa 

City Prosecutor, to the Subcommittee.  Mr. Belatti was appointed to replace Kathleen Mayer, 

Deputy Pima County Attorney. 

 

The draft minutes of the January 18, 2018 meeting were presented for approval.   

 

Motion: To approve the January 18, 2018 minutes. Action: Approve. Moved by: Dr. Dawn 

Noggle.  Seconded by: Jim Dunn.  Motion passed unanimously. 
 

 

 

Review of survey results 



2  

 
At the last meeting, the Chairman directed staff to develop a survey for members to select their 

top two priorities.  The members could select from a list of five topics or write in their own issue.  

The survey results would be used to direct the future work of the Subcommittee. 

 

The Chairman shared the results of the survey.  He reported that only about half of the members 

completed the survey and that several members who did answer the survey wrote in their 

preferences.  In sum, the survey results showed that members have an interest in a wide variety 

of topics related to how the court may better address persons with mental illness. 

 

Discussion ensued.  A judicial member emphasized the importance of mapping the Sequential 

Intercept Model (SIM).  She noted that a well-mapped SIM identifies services at any point along 

the five intercepts so stakeholders can identify treatment services and prevent a person’s deeper 

involvement in the criminal justice system.  Members commented that there need to be ongoing 

efforts to make sure the criminal justice and behavioral health stakeholders who have already 

mapped their community’s SIM are able to apply their plan as well as update it as needed.   

 

A member from the medical community noted the benefit of better data collection by the courts 

when it diverts a person out of the justice system and into treatment.  Members discussed that the 

court isn’t the only intercept point where there is an opportunity to divert a person into treatment.  

A law enforcement member stated that in 2017 in Maricopa County, law enforcement diverted 

approximately 23,000 people who were identified as having mental illness or a mental illness 

with a co-occurring substance abuse disorder.  These people were either helped by a mobile 

mental health crisis team or were sent to a sub-acute facility or a detox center.  The members 

concurred technology has advanced in recent years so that it is more feasible than ever to collect 

data from a variety of sources.   

 

Next, additional discussion turned to additional training for judges.  One judicial member stated 

that he never had a Title 36 matter when he was in private practice.  When he became a judge, he 

received limited training in Title 36 court-ordered mental health treatment statutes and court 

procedures.  He suggested that the courts provide more in-depth training of Title 36 for new 

judges and offer continued training at the annual Judicial Conference.  Building on those 

comments, another judicial member stated there is no Bench Book for Rule 11 hearings or 

restoration to competency proceedings. 

 

Other members raised issues regarding a review of relevant statutes or retention schedules for 

Rule 11 proceedings held in limited jurisdiction courts (LJCs).   

 

 

 

 

 

Presentation by Yavapai County Sheriff’s Office on its efforts to identify and 
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divert mentally ill persons out of the criminal justice system 
 

David Rhodes, Chief Deputy for the Yavapai County Sheriff’s Office (YCSO), reported on the 

YCSO’s efforts to address the disproportionate number of mentally ill persons in Yavapai 

County’s criminal justice system.  He detailed the YCSO’s work with several other local 

criminal justice and behavioral health stakeholders to develop pre-arrest diversion strategies.  He 

also detailed the YCSO’s “Reach Out” post-arrest program that evaluates the mental healthcare 

needs for persons upon entering the Yavapai County jail, provides care to persons while they are 

in custody, and coordinates a treatment plan for mentally ill inmates upon reentry into the 

community after completing their sentences. 

 

Chief Deputy Rhodes reported that in the beginning, Yavapai County law enforcement had little 

training on how to handle a call that involved a person who appeared to have a mental health 

issue.  The situation often ended with an arrest.  Mentally ill persons were over-represented in 

the jails, typically could not afford bail, and were more likely than others to remain in custody 

until their hearing.  The YCSO observed that many people with untreated mental healthcare 

needs kept returning to the jail, typically for misdemeanors or low-level felonies.  He noted that 

the jails and other components of the criminal justice system were not created to address the 

underlying mental health issues that were causing the repetitive criminal behavior.  
 

In response to the public’s growing frustration, the YCSO began to develop a plan to address 

these problems.  The YCSO received training on the SIM and joined the national “Stepping Up” 

Initiative.  It required its officers to be trained in mental health first aid and crisis intervention.  

Additionally, the YCSO began working with others in the criminal justice and behavioral health 

systems to develop a pre-arrest strategy.  Together, they formed the Yavapai County Mental 

Health Coalition (YCMHC) that consists of representatives from the Yavapai County Board of 

Supervisors, the YCSO and other law enforcement agencies, local public defenders and 

prosecutors, mental health care treatment providers, and superior court.  The YCMHC developed 

a mobile crisis intervention team (MCIT) that was first piloted in the Verde Valley.  The MCIT 

provided assistance to police in the field when they were called to a scene that involved a person 

who appeared to be in a mental health crisis.  The MCIT gave police the option to address the 

situation in a way that did not end up with the person being arrested.  Chief Deputy Rhodes 

reported that in the pilot program’s first year of operation, the MCIT was called out on 560 calls 

and of those calls, only 7 people were taken to jail. 

 

Building upon the success of the MCIT, the West Yavapai Guidance Clinic opened a crisis 

stabilization unit to offer mental health treatment.  Like the MCIT, the Clinic provided another 

pre-arrest option for police.  Now, law enforcement can transport persons to the Clinic for 

treatment instead of taking them to jail. 

 

In addition to its pre-arrest diversion efforts, the YCSO developed the “Reach Out” program.  

“Reach Out” provides services to people when they come into the jail and links people to 

treatment services upon leaving the jail.  As part of the “Reach Out” program, the YCSO created 

a behavioral health unit in the jail.  A behavioral health treatment provider evaluates people as 
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soon as they enter the jail and provides treatment for those who are identified as having mental 

health needs.  Chief Deputy Rhodes noted that approximately 90% of people in the county jail 

are AHCCCS eligible.  The “Reach Out” Program helps enroll AHCCCS eligible persons.  At 

release, the goal is to get the person to a treatment provider as soon as possible.   

 

Chief Deputy Rhodes observed that there are more people in Arizona’s jails than in its prisons.   

Reentry programs targeted for the jail population can have a significant impact on recidivism 

rates.  He noted that through the YCSO’s efforts, there has been a 40% reduction in recidivism 

for persons who have gone through the YCSO’s post-arrest diversion program.  There has been a 

51% reduction in the average length of stay in jail for persons in the post arrest diversion 

program. 

 

Finally, Chief Deputy Rhodes informed members the YCSO is working with a vendor to develop 

a database to track the participants in the “Reach Out” Program.  The database will assist with 

the collection of data to determine the Program’s impact.  His goal is to establish baseline data to 

show that early intervention reduces recidivism and that the YCSO’s model could be expanded 

to other counties. 

 

The members noted the work done to date by the YCSO and the YCMHC and thanked Chief 

Deputy Rhodes for his presentation. 

 

Informational guide for the public detailing the Title 36 civil commitment 

process 

 

At the January meeting, the Subcommittee agreed to form a workgroup with staff to develop an 

informational document that will provide information to the public on how to navigate the Title 

36 civil commitment process.  MaryLou Brncik, Dr. Carol Olson, Lisa Surhio, and Juli 

Warzynski agreed to work with staff to create this document.  This group looked at different 

options and ultimately decided that a guide should be modeled after a website developed by the 

Minnesota Department of Public Health.  Staff was directed to look into how the Administrative 

Office of the Courts could develop a similar guide.  Staff then showed the members the 

Minnesota website and provided an overview of what the site contained and how it functioned. 

 

Discussion ensued.  Members agreed that providing this information would be an important 

service to the public.  An attorney member noted that the most valuable information would be 

how a person starts the civil commitment process and what information is needed to fill out the 

Application for Court Ordered Evaluation.  People do not know where to go when their friend or 

family member needs mental health care.  There is often confusion about where to take a person 

who needs such care.  This confusion routinely results in delay.  Oftentimes, people will 

unnecessarily linger in hospital emergency rooms while awaiting the appropriate mental health 

care.  An attorney member noted the evaluation process differs among the counties because of 

the different resources available.  The Subcommittee directed staff to include county-specific 

information in the development of the guide. 

Advance directives 
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The Chairman stated that while advance directives can provide a useful alternative to court-

ordered mental health treatment, the public is largely unaware of them.  An advance directive 

allows a person to authorize another to make health care or mental health care decisions on their 

behalf if they become incapacitated.  The Subcommittee noted that the Secretary of State permits 

persons to register their medical healthcare power of attorney, mental healthcare power of 

attorney, and living will with her office.  Persons are given a unique log-in to view their 

individual advance directive.  Additionally, their health care providers may be given access to 

view the advance directives as well. 

 

The Chairman asked the members to think about how the courts could better inform people about 

the benefits of advance directives and to be prepared to share those ideas at the March meeting. 

 

Call to the public 
 

No members of the public addressed the Subcommittee in response to a call to the public. 

 

Adjournment 
 

The meeting adjourned at approximately 1:20 p.m. 
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Present:   Kent Batty, Chair, John Belatti, Mary Lou Brncik, Vicki Hill, Nancy Rodriguez, Jim 

Dunn, Josephine Jones, Dr. Dawn Noggle, Dr. Carol Olson, Commissioner Barbara Spencer, Lisa 

Surhio, Paul Thomas, Juli Warzynski  

 

Appearing Telephonically:  Dr. Tommy Begay, Judge Joe Mikitish 

 

Absent/Excused:  Susan Alameda, Detective Kelsey Commisso, India Davis, Dr. Michael 

Shafer, Mary Ellen Sheppard, Judge Susan Shetter, Judge Chris Staring, Sabrina Taylor, Danna 

Whiting 

 

Administrative Office of the Courts (AOC) Staff:  Theresa Barrett, Don Jacobson, Jodi 

Jerich, Sabrina Nash, Angela Pennington 

 

Guests: Charles Arnold,   Attorney, Frazer, Ryan, Goldberg & Arnold   

Judge James McDougall,  Attorney, Frazer, Ryan, Goldberg & Arnold   

Dr. Leslie Dana-Kirby,  Psychologist, Maricopa County Correctional 

Health Services, RTC-CEP Program 

Lisa Struble,  Administrator, Maricopa County Correctional 

Health Services, RTC-CEO Program 

 

Welcome, opening remarks, and approval of minutes 
 

The Chairman, Kent Batty, called the March 21, 2018 meeting of the Fair Justice Task Force 

Subcommittee on Mental Health and the Criminal Justice System to order at 10:12 a.m.  The 

Chairman asked the members to go around the room and introduce themselves. 

 

The draft minutes of the February 12, 2018 meeting were presented for approval.   

 

Motion: To approve the January 18, 2018 minutes. Action: Approve. Moved by: Dr. Dawn 

Noggle.  Seconded by: Jim Dunn.  Motion passed unanimously. 
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Overview of the Arnold v. Sarn lawsuit and settlement agreement 

 
Mr. Charles (“Chick”) Arnold briefed the members on the Arnold v. Sarn lawsuit and its 2014 

settlement agreement.  The lawsuit was filed in 1981 and has become Arizona’s longest standing 

class action lawsuit.  At the time, Mr. Arnold was the Maricopa County Public Fiduciary.  He 

worked with the Center for Law and the Public Interest to bring the lawsuit on behalf of David 

Goss and four other persons who constituted the representative plaintiff class.   Mr. Arnold sued 

the Arizona Department of Health and Maricopa County alleging they did not provide a 

comprehensive community mental health system as required by state law.  The trial court entered 

judgment in favor of the plainitffs, holding that the State and the County violated their statutory 

duties.  The Arizona Supreme Court affirmed this ruling in 1989. 

 

After the 1989 ruling, the trial court appointed a monitor to oversee efforts to bring the State into 

compliance.  Mr. Arnold noted that he has worked with several governors to develop plans to 

resolve the lawsuit by bringing more state resources into the community mental health treatment 

system.  In 2014, Governor Brewer worked with the litigants to develop a new settlement 

agreement that set Arizona’s standards to match the standards set by the federal Substance Abuse 

and Mental Health Standards Administration (SAMHSA).  The Settlement Agreement centered 

around four (4) issues: 

 

1. Crisis Services 

2. Supportive Housing 

3. Supportive Employment 

4. Consumer Services (Family/Peer Support) 

 

The Court approved the Settlement Agreement and dismissed the court monitor.  However, the 

court retained jurisdiction in case there are future allegations that the State is not meeting the 

terms of the Settlement Agreement. 

 

Mr. Arnold reported that the State has made significant efforts to comply with the 2014 

Settlement Agreement.  He cited increased access to the mental health care system through the 

expansion of Medicaid eligibility and the new navigation system implemented by Mercy 

Maricopa Integrated Care as examples of noteworthy effort.  Nonetheless, Mr. Arnold noted that 

there is still a need for more housing. 

 

Discussion ensued.  A health care member noted that Arizona’s system is superior to those of 

other states.  However, the provision in the Settlement Agreement that put the maximum number 

of inpatient beds at the Arizona State Hospital (ASH) at 55 has not been beneficial in the 

treatment the seriously mentally ill.  Mr. Arnold noted that the bed limit at ASH was intended to 

force the healthcare system to respond by developing other inpatient facilities to supplement the 

55 ASH beds.  However, the system has not responded in the manner that was envisioned at the 

time of the Settlement Agreement.  As a result, only Medicaid eligible persons have access to 
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inpatient treatment at ASH.  Other members expressed concern that the State’s decision to move 

behavioral health services to the Arizona Health Care Cost Containment System (AHCCCS) 

from the Department of Health (DHS) has resulted in less oversight of the mental health care 

delivery system.   

 

The chairman thanked Mr. Arnold for his presentation. 

 

 

Discussion of SB1195 application; emergency admission; nonevaluating 

hospitals 
 

Judge James McDougall provided the members with a status report on legislation to amend 

several statutes relating to the evaluation and transport of persons who may need court-ordered 

evaluations or treatment.  The bill, SB1195, has passed the Senate and is awaiting a hearing in 

the House Health Committee.  Judge McDougall stated that in an effort to reach consensus with 

stakeholders, the bill was amended and is in a substantially different form than the draft the 

members reviewed back in January.  He mentioned that there are some outstanding issues that 

still need to be resolved before the bill can move forward and that he is working hard to resolve 

them. 

 

Discussion ensued.  The members noted that it is a very difficult task to bring so many diverse 

stakeholders together over such a complex matter as involuntary mental health screenings, 

evaluations, and treatment.  Again, members expressed concern over the State’s level of 

oversight of Arizona’s mental health care system.  Additionally, concerns were raised that the 

55-bed maximum at ASH makes it difficult to provide in patient mental health treatment to those 

who need it.  Members noted the irony of the court’s efforts to keep mentally ill persons out of 

the criminal justice system when there are inadequate community resources to provide 

meaningful treatment.  The untreated persons are likely to reoffend, putting them right back into 

the criminal justice system. 

 

The Chairman thanked Judge McDougall for his update on SB1195. 

 

 

Discussion that the Arizona Psychological Association be urged to create 

restoration to competency programs and evaluation tools using evidence-

based best practices. 

 
The Chairman introduced the next agenda item relating to a discussion of the court’s restoration 

to competency (RTC) programs for defendants who have been found to be incompetent but 

restorable.  An attorney member stressed the need for evidence-based practices in RTC 

programs.  She proposed that the Subcommittee ask the Arizona Psychological Association 

(APA) to develop such programs. 
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Members discussed whether the APA was the appropriate entity to develop the RTC programs.  

Members expressed concern that it may take a long time for the APA to develop and approve 

guidelines and that such guidelines could be developed more quickly by the Administrative 

Office of the Courts.  Members concurred that psychology is an inexact science and that tests can 

be subjective.  They discussed the need to have a well-developed training program that ensures 

that the health care professionals who will conduct RTC programs are properly trained to do so.  

Members further noted that currently there is little oversight and no performance audits 

conducted of court-appointed psychiatrists and psychologists. 

 

The Chairman introduced representatives from Maricopa County’s Correctional Health Services 

RTC and competency evaluation programs (CEP):  Ms. Lisa Strubel and Dr. Leslie Dana-Kirby.  

 

Dr. Dana-Kirby is a forensic psychologist who conducts RTCs and CEPs.  She noted that all 

defendants are different and have different diagnoses.  Consequently, there is no single test that 

can be administered to every defendant who is ordered to be evaluated to determine competence.  

Additionally, there is no single program that can restore competence for every defendant.  Dr. 

Dana-Kirby agreed that the courts could provide better training and should institute a measure of 

accountability for those psychologists and psychiatrists who perform RTCs and CEPs. 

 

Lisa Strubel, Forensic Services Manager, RTC-CEP Manager, discussed the need for a 

standardized reporting methodology to be used by all health care professionals who must submit 

RTC and CEP reports to the court.  She said that currently there is no standard reporting format 

which makes it difficult for the court and the parties to find information in an efficient manner.  

Ms. Strubel suggested that the courts devise a standard reporting format for psychiatrists and 

psychologists to use to ensure that all statutory requirements for an evaluation have been met and 

addressed in the report. 

 

The Chairman noted that Pima County Superior Court had a mental health coordinator who 

developed standards for what the court needed to see in RTC and CEP reports.  The coordinator 

would review reports filed by the evaluators to check whether the reports contained all necessary 

information for the court. 

 

Discussion ensued.  Members agreed with Dr. Dana-Kirby that there is no single test that can be 

used for all defendants.  However, members expressed a desire to have the matter more 

thoroughly studied to ensure that the courts appoint qualified and well-trained psychiatrists and 

psychologists to conduct RTC and CEP, particularly in rural Arizona.  They also noted the 

difficulty courts have in finding psychologists and psychiatrists who are willing to work with the 

court and participate in RTC and CEP programs. 

 

A judge member noted that any changes in the training for court-certified psychologists and 

psychiatrists should be thoroughly vetted.  A court administrator member suggested that there 

should be more evaluation and study of the Rule 11 process before there are any efforts to 

develop new guidelines.  He noted that there have been no allegations that Rule 11 competency 

hearings were resulting in incompetent defendants being improperly found to be competent. 



5  

The following motion was put forward for debate and discussion: 

 

“The Subcommittee recommends to the Fair Justice Task Force that it recommend that the AOC 

gather state experts to examine evidence-based and best practices for competency evaluations 

and restoration programs and to train accordingly.” 

 

Don Jacobson proposed the motion be further amended to include at the end of the motion the 

following language: 

 

“and that there should be a standard reporting format as established by the court.” 

 

Motion made by Lisa Surhio;  Amended by Don Jacobson;  Motion seconded by Dr. Noggle.  

Motion passed unanimously. 

 

The Chairman thanked Dr. Dana-Kirby and Ms. Struble for their perspectives they provided to 

the Subcommittee. 

 

Discussion on the final report of the Subcommittee 
 

The chairman informed the members that the Fair Justice Task Force will not be extended.  It 

will hold its final meeting on May 21, 2018.  As a subcommittee of the Task Force, this 

Subcommittee will end on that date as well.   

 

The Subcommittee must submit a final report to the Task Force.  This report will detail the work 

the Subcommittee has accomplished as well as any recommendations going forward.  The 

Chairman acknowledged that there is a high level of interest in having the work of the 

Subcommittee continue and he anticipates the final report will contain a recommendation that a 

new committee be formed to continue this Subcommittee’s work.  The final report should review 

the charges to the Subcommittee and its work to address these charges.   

 

A court administrator member stated that even though the Subcommittee is coming to an end, 

there is more work to be done.  He said that the charge of any future committee should include a 

review of rules, statutes and protocols.  A mental health advocate member concurred that it 

would be important that a future committee be tasked with proposing changes to the criminal 

justice and mental health statutes to improve how the justice system interacts with persons who 

suffer from mental illness.  A member urged that the final report be shared with the Director of 

the Arizona Health Care Cost Containment System (AHCCCS). 

 

 

Staff proposed a rough outline of a final report for the members’ consideration.  The final report 

would provide the following: 

 

1.  Inform the Task Force of the Subcommittee’s work to date and how that work matches 

the four charges of the Subcommittee. 
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2. Discuss the challenges and barriers the members have identified that hinder the courts in 

effectively addressing persons with mental illness who enter the criminal justice system. 

 

3. Propose that a future committee be formed to continue to identify solutions for the courts 

to better administer justice.  The report would make recommendations regarding the 

membership and charge of any future committee. 

 

Staff provided the Subcommittee an update on efforts to create a website that provides the public 

information on the civil commitment process.   

 

Staff informed the Subcommittee that the Arizona Bar Foundation for Legal Services and 

Education (the Foundation) is excited to partner with the AOC to develop this website.  The 

Foundation believed this project will provide significant benefit to persons who need information 

on the legal process and the resources available to assist them with the screening, evaluation, and 

hearing process to provide a person with court ordered mental health care. 

 

Members discussed whether, in light of the amount of time needed to develop the website, the 

court should supplement the website with a paper pamphlet that provides a high-level overview 

of the Title 36 civil commitment legal process. 

 

The Chairman directed staff to put on the next meeting’s agenda an action item that the 

Subcommittee discuss and possibly vote on a recommendation to the Task Force that it direct the 

AOC to create a pamphlet for statewide use that describes the civil commitment process. 

 

Paul Thomas informed the Subcommittee that the City of Mesa will launch its Community Court 

on June 4, 2018.  This court will be available for defendants who have any underlying social 

issues. Eligibility to participate in this docket is purposefully broad so the court may offer a 

diversion option to as many people as possible while connecting them with assistance and 

resources. 

 

Call to the public 
 

No members of the public addressed the Subcommittee in response to a call to the public. 

 

Adjournment 
 

The meeting adjourned at approximately 2:00 p.m. 
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DRAFT 
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Conference Room 119 

Arizona State Courts Building 

1501 West Washington Street 
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Present:   Kent Batty, Chair, Susan Alameda, Mary Lou Brncik, Jim Dunn, Vicki Hill, Josephine 

Jones, Dr. Dawn Noggle, Dr. Carol Olson, Nancy Rodriguez, Dr. Michael Shafer, MaryEllen 

Sheppard, Judge Susan Shetter, Commissioner Barbara Spencer, Judge Chris Staring, Lisa Surhio, 

Sabrina Taylor, Paul Thomas, Juli Warzynski  

 

Appearing Telephonically:  Dr. Tommy Begay 

 

Absent/Excused:  John Belatti, Detective Kelsey Commisso, India Davis, Judge Joe Mikitish, 

Danna Whiting 

 

Administrative Office of the Courts (AOC) Staff:  Theresa Barrett, Don Jacobson, Jodi 

Jerich, Sabrina Nash, Angela Pennington 

 

Welcome, opening remarks, and approval of minutes 
 

The Chairman, Kent Batty, called the April 10, 2018 meeting of the Fair Justice Task Force 

Subcommittee on Mental Health and the Criminal Justice System to order at 10:05 a.m.  The 

Chairman asked the members to go around the room and introduce themselves. 

 

The draft minutes of the March 21, 2018 meeting were presented for approval.   

 

Motion: To approve the January 18, 2018 minutes. Action: Approve. Moved by: Jim Dunn. 

Seconded by: Paul Thomas.  Motion passed unanimously. 
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Development of an informational guide on Arizona’s civil commitment  
 

 

The Chair opened the floor for the purpose of completing past discussions on how best to 

disseminate information to the public about the process to obtain court-ordered mental health 

care for their family member or friend.  He reminded the Subcommittee that, based on previous 

discussions of the Subcommittee,  the Arizona Bar Foundation for Educational and Legal 

Services (the Foundation) had agreed to work with the Administrative Office of the Courts 

(AOC) to develop a web-based guide but that this project was going to take some months to 

develop and complete.  An informational guide in paper format would supplement the 

information that later will be available electronically. 

 

A mental health advocate member informed the members that she had reached out to the 

Director of Legal Services at Maricopa Integrated Health to help her advocacy organization 

develop a similar brochure.  She explained that the purpose of the document is to explain the 

legal process for obtaining court-ordered mental health evaluation and court-ordered treatment.  

She said that this could be information the police could hand out to people similar to the 

information that police provide on how to seek help in cases of domestic violence.  It may be one 

of the documents that will shorten the development cycle for the proposed statewide brochure. 

 

Motion: That the AOC develop an information guide on the civil commitment process in web-

based and paper formats. Action: Approve. Moved by: MaryLou Brncik. Seconded by: Jim 

Dunn.  Motion passed unanimously. 

 

 

Review draft of the Subcommittee’s report to the Fair Justice Task Force 
 

Members reviewed a draft of the subcommittee’s final report to the Fair Justice Task Force (Task 

Force).  The report outlines the charges given to the Subcommittee, the contents of its meetings, 

the presentations it heard, and the recommendations it proposes to the Task Force.  The report 

will be presented at the Task Force’s meeting on May 21, 2018.  

 

The report details the specific recommendations made by the Subcommittee related to its 

charges.  Additionally, the report recommends that the Supreme Court create a new standing 

committee that will continue the work of the Subcommittee.  The members noted that other 

Supreme Courts have created similar committees to identify ways to provide fair and just 

outcomes for persons who enter the justice system and are in need of behavioral health treatment.  

The members recommended that the committee’s membership include broader representation 

including persons from the Arizona Health Care Cost Containment System (AHCCCS), from the 

Department of Health Services (DHS), and from entities representing rural Arizona.  

Representatives from other branches of state government should also be invited to participate. 

 

The members then crafted the scope of the new committee’s purpose.  It was agreed the new 

committee should continue the work of the Subcommittee and oversee the implementation of its 
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recommendations.  It was also noted there was the need for the new committee to work with 

other stakeholders and coalitions in order to develop collaborative relationships.  The members 

proposed the new committee develop training opportunities for judges, monitor the AOC’s work 

with the NCSC to develop a model protocol guide for presiding judges, review the standards and 

data collection practices of mental health courts, and develop an outreach plan to inform the 

public and mental health stakeholders about the Court’s efforts to better dispense justice to 

persons with behavioral health needs.  Finally, the Subcommittee recommended that the new 

committee continue to look at court rules and state statutes for changes that would result in 

improved court processes for persons in the criminal and civil justice systems. 

 

Action:  Staff will make changes to the draft final report to incorporate the comments made at 

the meeting.  Staff will distribute a revised report for members to conduct a final review in 

preparation for the next meeting. 

 

The Chair noted that the Subcommittee will hold its final meeting on April 26, 2018. 

 

 

Call to the public 
 

No members of the public addressed the Subcommittee in response to a call to the public. 

 

Adjournment 
 

The meeting adjourned at approximately 1:37 p.m. 
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