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Fifth Judicial District of Pennsylvania

County of Allegheny

Civil | Commerce and Complex Litigation Center

DESCRIPTION OF THE DOCKET AND PROCEDURES OF
THE COMMERCE AND COMPLEX LITIGATION CENTER

Assignment Of Cases
Responsibility Of The Trial Judge
Timing
Types Of Cases That May Be Assigned To The Center

A.1. Commerce Cases That Are Presumptively Assigned To The Center

A.2. Other Commercial Litigation

B. Complex Litigation

C. Cases That Will Not Be Assigned To The Center

ASSIGNMENT OF CASES

Cases shall be assigned to the Center only through (i) an order of court entered by Judge Ward or Judge Wettick or (ii)
an order of court entered by the Administrative Judge or Calendar Control Judge of the Civil Division, after consulting
with Judges Ward or Wettick. No case is assigned to the Center without a court order.
An order of court assigning a case to the Center may be entered pursuant to a motion of a party titled Motion to Assign
Case to the Commerce and Complex Litigation Center or by the court without a request from any party.
Motions to assign a case to the Center will be presented to Judge Ward if preliminary injunctive relief or other relief
requiring a prompt hearing is sought. Otherwise, these motions will be presented to Judge Wettick.
Any case assigned to the Center may, at the discretion of the judge to whom the case is assigned, be transferred out of
the Center at any time if the judge concludes that the case should never have been assigned to the Center, that the
case is no longer complex, or that, for any other reason, the case is no longer suitable for the Center. A case may also
be referred out of the Center for trial if the resources of the Center preclude the case from being tried by a judge
assigned to the Center.
NOTE: It is anticipated that commercial litigation which remains complex will be tried by the judge in the Center who is
handling the case.

RESPONSIBILITY OF THE TRIAL JUDGE
The judge to whom the case is assigned shall actively manage the case by utilizing those case management tools that
will, for the particular case, provide an efficient, cost effective, timely, and fair resolution of the case. The judge to whom
the case is assigned is responsible for all motions involving the case, including discovery. However, matters relating to
the selection of a jury may be handled by the Calendar Control Judge of the Civil Division.
NOTE: Discovery disputes in Judge Wettick’s cases should normally be presented at Friday motions.
NOTE: The scheduling procedures and motions practice for cases assigned to Judge Ward will be addressed in an initial
court order Judge Ward will enter.

TIMING

Motions to assign a case to the Center may be presented by any defendant after a complaint has been filed and by any
plaintiff as soon as one defendant is served. Notice of presentation shall be furnished to all parties, including parties
who have not been served. The judges within the Center wish to become involved in litigation that should be assigned
to the Center prior to disposition of preliminary objections seeking dismissal of any claims.
NOTE: The judges assigned to the Center will be less willing to grant a motion assigning a case to the Center where
preliminary objections raising significant legal issues have already been decided. However, there is no fixed rule as to
when a motion must be presented where a case is not on the Trial List.
NOTE: When a case is on the Trial List, unless all parties consent to the assignment of the case to the Center, the judges
assigned to the Center will not, without the agreement of the Calendar Control Judge, consider a motion to assign the
case to the Center.

TYPES OF CASES THAT MAY BE ASSIGNED TO THE CENTER INTRODUCTION
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The types of cases that may be assigned to the Center fall into two major categories: Commerce or Complex Litigation.
The Commerce category is subject matter based. The Complex Litigation category is based on the complexities of the
litigation. Many cases coming within the Commerce category will also come within the Complex Litigation category.
The Commerce category is broken into two subcategories as further described below: The first subcategory identifies
cases that, because of the subject matter, are presumptively accepted. The second subcategory describes commercial
cases that the Center’s judges will more carefully review before determining whether to assign the case to the Center.
NOTE: The court may decide not to assign to the Center a case that is presumptively accepted if the motion to assign
the case to the Center is untimely, if there are no significant legal issues and the facts are uncomplicated, or if the
amount in controversy, taking into account the importance of the litigation to the litigants, does not justify the use of
the Center’s limited resources.

A.1. COMMERCE CASES THAT ARE PRESUMPTIVELY

ASSIGNED TO THE CENTER

a. Shareholder derivative actions and all other actions relating to the governance and conduct of internal affairs
of all business enterprises, however organized, including liability of officers, directors, partners, managers, and
trustees under statute and common law.
b. Actions involving sale or purchase, or merger or conversion of any form of business entity, including the sale
of the entire assets of the entity.
c. Actions in which the primary claims arise out of restrictive covenants and involve a severe disruption of the
affairs of a business.
NOTE: The Center will not necessarily assume responsibility for requests for preliminary injunctive relief. This
will depend on the nature of the dispute and the availability of a member of the Center.
d. Actions where the primary disputes involve intellectual property or trade secrets.
e. Actions relating to securities, including claims arising out of violations of securities act of any jurisdiction.
f.  Actions where the primary claims relate to the Internet, electronic commerce, and biotechnology, including
disputes over the interpretation and enforcement of any agreements involving these topics.
g. Any class actions for which the Class Action Judge has not assumed responsibility.

A.2. OTHER COMMERCIAL LITIGATION

a. Litigation under the Uniform Commercial Code arising out of commercial transactions which involves
complex factual or legal issues or will otherwise require extensive case management.

NOTE: A case is not deemed to require extensive case management because of the inability of the litigants to resolve
matters that should be resolved without judicial intervention.

b. Actions arising out of commercial transactions involving alleged breaches of contract or fiduciary duties,
fraud, misrepresentation, business torts, violations of anti-trust and restraint of trade laws if the claims
involve complex factual or legal issues or will otherwise require extensive case management.

c. Employer-employee disputes, including discrimination claims, where the litigation involves complex factual
or legal issues or will otherwise require extensive case management.

d. Insurance coverage disputes arising from policies insuring business enterprises and any disputes as to
environmental insurance coverage provided, as to both types of disputes, that the dispute involves an
amount of at least $250,000.

e. Business insolvencies and receiverships.

f.  Confirmation and Vacation of Arbitration Awards entered in favor of or against a business entity if the
amount of the controversy exceeds $250,000.

g. Franchisor-franchisee disputes which involve complex factual or legal issues or will otherwise require
extensive case management.

B. COMPLEX LITIGATION
This category refers to litigation that, if not declared complex, will in all likelihood require the involvement of more than
one judge and the expenditure of a substantial amount of judicial resources and will benefit significantly from case
management.






Factors that will be considered in making the determination of whether the case will be assigned to the Center include
(1) the number of separately represented parties with differing interests; (2) the number of anticipated motions; (3) the
degree of novelty and complexity of the factual and legal issues; (4) the amount of the controversy; and (5) the time it
may take for the case to be tried. Consideration will also be given as to how the limited resources of the Center may be
best utilized.
The following are examples of litigation that may be assigned to the Center: (1) mass tort or toxic tort litigation (other
than asbestos); (2) personal injury cases that involve large numbers of separately represented parties with different
interests, issues of unique concern or that will benefit significantly from extensive case management; (3) environmental
private actions; (4) construction litigation where the amount in controversy exceeds $1,000,000; and (5) consumer
litigation where numerous lawsuits are based on similar conduct.

C. CASES THAT WILL NOT BE ASSIGNED TO THE CENTER
The following actions will not be assigned to the Center in the absence of compelling circumstances:

a. landlord-tenant disputes involving possession of property;
b. mortgage foreclosures;
c. eminent domain;
d. proceedings to enforce a judgment regardless of the nature of the underlying case; and
e. applications to open a default judgment.

NOTE: If a default judgment is opened, the case may be assigned to the Center if it meets the criteria for assignment.
Petitions to open a confessed judgment may be assigned to the Center if the case meets the criteria for assignment.
NOTE: Petitions to open a confessed judgment may be assigned to the Center if the case meets the criteria for
assignment.
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Disclaimer
Identity Theft/Jury Duty Scam

Civil / Commerce and Complex Litigation Center
820 City-County Building (Judge Ward)

815 City-County Building (Judge Wettick)

414 Grant Street

Pittsburgh, PA 15219

directions by Google maps

Hours of Operation
Monday through Friday
8:30 a.m.-4:30 p.m.
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THE ELEVENTH JUDICIAL CIRCUIT
MIAMI-DADE COUNTY, FLORIDA

CASE NO. 111
(Court Administration)

ADMINISTRATIVE ORDER
NO. 11-04
(Rescinding AO 08-02)

IN RE: REAFFIRMATION OF THE
CREATION OF SECTION 40
(“COMPLEX BUSINESS LITIGATION
- SECTION”) IN THE CIRCUIT CIVIL
DIVISION OF THE ELEVENTH
JUDICIAL CIRCUIT OF FLORIDA AND
MODIFICATION OF PROCEDURES
FOR THE ASSIGNMENT AND
REASSIGNMENT OF CASES TO THIS
SECTION

WHEREAS, pursuant to Administrative Order No. 06-40, entered by this Court on
November 29, 2008, Section 40 was created and dedicated as the Complex Business
Litigation Section within the General Jurisdiction of this Circuit (hereinafter referred to as
“Section 40"); and

WHEREAS, pursuant to Administrative Order No. 08-02, entered by this Court on
February 21, 2008, Section 40 was reaffirmed and certain procedures were modified for
the assignment and reassignment of cases to this Section; and

WHEREAS, since its creation, the Court has continued to study and consider the
nature and volume of complex business litigation cases filed in the Complex Business
Litigation Section; and

WHEREAS, due to the overwhelming number of such cases, it has been
determined that in order to continually ensure the effective and efficient disposition of
these cases, the previously established procedures for the assignment and
reassignment of cases in the Complex Business Litigation Section must be modified;

NOW, THEREFORE, pursuant to the authority vested in me as Chief Judge of
the Eleventh Judicial Circuit of Florida under Rule 2.215, Florida Rules of Judicial
Administration, it is hereby ORDERED that the creation of Section 40 is reaffirmed as
the Complex Business Litigation Section, within the General Jurisdiction Division of this

Court.






it is further ORDERED that the following procedures shall be followed as to the
assignment and reassignment of cases with respect to the Complex Business Litigation

Section:

Section 1. General information.

The Clerk of the Court shall assign to Section 40 all newly filed cases that appear
to meet the criteria established in this Administrative Order as designated on the Civil
Cover Sheet, pursuant to Form 1.999, Florida Rules of Civil Procedure, by the filing
attorney or party; and all cases reassigned to the Complex Business Litigation Section
by the Administrative Judge (or designee).

Rule 1.201 (a), Florida Rules of Civil Procedure, provides the definition of
complex litigation. In furtherance thereto, for purposes of Section 40, a “complex
business case” is defined as one involving complex legal and case management issues
requiring extensive judicial management in order to expedite the case, to promote
effective decision making by the Court, counsel and parties, and to keep costs

reasonable.

In determining whether an action qualifies as a “complex business case” the
Court may take into consideration whether the matter will likely involve:

(i) Numerous pre-trial motions raising difficult or novel legal issues, or legal
issues inextricably intertwined and time consuming;

(i)  Management of large numbers of separately represented parties on main
actions, cross claims, counterclaims, third party claims;

(i)  Management of large amounts of documents, both paper and electronic,
during the pendency of the matter and at trial;

(iv)  Protracted trial;
(v)  Management of large numbers of expert witnesses;
{(vi)  Multiple claims resulting in consolidation of numerous individual actions;

(vii) Potential of significant impact on the parties’ business, whether from a
monetary or corporate governance standpoint; and

(vii) A high degree of case management, including the handfing of discovery
disputes and motion practice, wherein the services of A Special or

General Magistrate would be beneficial.
The Administrative Judge (or designee) shall ultimately determine whether an

action meets a substantial number of the foregoing in order to qualify for assignment to
Section 40, or will otherwise place an undue burden on a regular Circuit Civil section
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due to the complexity and extended time management issues involved. Only those
cases which meet the definition of complex business litigation, or qualifying in the
interests of judicial economy and the overall administration of justice, will be assigned to

| Section 40.

Section 2. Cases Subject to the Complex Business Litigation Section.

The principles set forth below shall guide the parties and the Court in the
assignment and reassignment of cases to the Complex Business Litigation Section.
Notwithstanding anything to the contrary in any prior general Administrative Order of
Court procedure, all jury, non-jury, injunction and business class action cases may be
assigned to the Complex Business Litigation Section, if they are among the following
types of actions:

a) Any of the following where the matter in controversy exceeds the amount
of One Hundred Fifty Thousand Dollars ($150,000.00), exclusive of
interest, costs and attorney’s fees:

i) A breach of contract action between businesses, a partnership,
shareholder, joint venture or other business arrangement which
meet the definition of “complex business case”, a claim involving an
employment agreement (except a claim primarily based upon
allegations of discrimination);

i) An action asserting a business tort — defined as an intentional act
resulting in a claim for intentional inierference with a contractual
business relationship, breach of fiduciary duty, fraud,
misrepresentation, unfair competition and the like;

i)  An action based on a statutory or common law violation where the
breach or violation is alleged to have arisen out of a business
dealing, except credit card claims;

iv)  An action asserting a claim arising under the U.C.C., including a
claim involving the sale of goods or services by or to a business
enterprise, except a collection matter;

v) An action involving the purchase, sale or restructuring of a business
or the purchase or sale of the stock, assets or liabilities of a

business;
vi)  An action relating to a surety bond,;

vii)  An action arising from a franchisee/franchisor relationship and
associated liabilities;






viii)  An action under the Florida Deceptive and Unfair Trade Practices
Act;

ix) A construction defect case not based upon a claim of personal
injury;

X) A case that is appropriately transferred to Section 40 pursuant to
Section 4 below;

Xi) An action relating to trade secrets or non-compete agreements;

Xii)  An action involving the dissolution of a business entity or an
assignment for the benefit of creditors;

xii(y  Any actions involving securities or asserting a claim under a state
or other securities law, except a customer suit against its

brokerage;
Xiv}  An action under a state or other antitrust law; and

xv) A shareholder derivative action or other action relating to director
and officer liability or a corporate governance issue.

Section 3. Cases Not Subject to the Complex Business Litigation Section.

The following types of matters shall not be assignhed to the Complex Bus:ness
Litigation Section absent special circumstances:

a)

b)

g)

hy

A matter involving occupational health or safety;

An environmental claim which does not involve the sale or disposition of a
business or insurance coverage dispute;

A matter in eminent domain;

An employment law case, other than the type described in Section 2 a) i}
above;

An administrative agency, tax, zoning, or other appeal,

A matter required by statute or other law to be heard in some other Court
or Court Division;

A case that is appropriately transferred out of Section 40;

Residential foreclosure matters, with the exception of such matters that
are administratively transferred into Section 40;
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i) Tobacco litigation;

i Business foreclosures; and

K) Chinese Drywall related cases.

Section 4. Assignment of Cases in and out of the Business Litigation Section.

a) Cases filed on or after January 1, 2007 that otherwise meet the criteria for
transfer to Section 40 shall not be transferred if a trial date has been set
within three (3) months from the date of this Order.

b} Cases which are set for trial within three (3) months of the date of this
Order shall not be transferred without an order requesting transfer by the
section judge who set the case for trial indicating that the existing trial date
is no longer appropriate and an Order of Transfer is signed by the
Administrative Judge of the Circuit Civil Division.

c) Judges assigned to the Circuit Civil Division and/or litigants who have
cases filed in the Circuit Civil Division may submit a request to the
Administrative Judge (or designee) of the Circuit Civil Division fo
assign/transfer a pending case that meets the criteria of Section 40.

d) If any party disagrees with the assignment or lack of assignment of a case
to Section 40, then that party may submit a request for reconsideration to
the Administrative Judge (or designee) of the Circuit Civil Division for
re-evaluation and/or case re-assignment.

e) The Administrative Judge of the Circuit Civil Division (or designee) shall
resolve controversies which may arise concerning the assignment/transfer
of any case to or from Section 40.

Section 5. Complex Business Litigation Section Procedures.

In furtherance of Rules 1.200 and 1.201, Florida Rules of Civil Procedure, and
this Administrative Order, the Complex Business Litigation Section Procedures for the
Eleventh Judicial Circuit, attached hereto, are hereby amended and revised (“Revised
Procedures™). The Revised Procedures, and any further revisions, shall be linked to the
Eleventh Judicial Circuit’s official website for access and use by the parties and the

general public.






Administrative Order No. 08-02, entered on February 21, 2008, is hereby
rescinded in its entirety and held for naught.

This Order shali take effect immediately upon execution and shall remain in
effect untit further order of the Court.

DONE AND ORDERED in Chambers at Miami-Dade, Florida this i?‘ﬁday of

T AR Lo

EI;VH Brown, Chief Judge
eventh Judicial Circuit of Florida






COMPLEX BUSINESS LITIGATION SECTION PROCEDURES
FOR THE ELEVENTH JUDICIAL CIRCUIT COURT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
(As Amended by Administrative Order No. 11-04)

SECTION 1 - TITLE, SCOPE AND PURPOSE

1.1
1.2
1.3
1.4

Title

Scope

Purpose

Integration with Other Rules

SECTION 2 - CASE FILING, ASSIGNMENT, TRACKING AND IDENTIFICATION

2.1
2.2

Cases Subject to Complex Business Litigation Section
Case Identification Numbers

SECTION 3 - CALENDARING, APPEARANCES, AND SETTLEMENT

3.1
3.2
3.3
3.4

Preparation of Calendar

Appearances

Notification of Settlement

Notification Of Appeal Or Petition For Writ Of Certiorari

SECTION 4 - MOTION PRACTICE

4.1
4.2
4.3
4.4
4.5
4.6
4.7
4.8
4.9
4.10
4.11
4.12
4.13
4.14

Form of Motions, Responses, and Replies

Content of Motions

Certificate of Good Faith Conference

Motions Decided on Papers and Memoranda

Motions for Summary Judgment

Font and Spacing Requirements

Suggestion of Subsequently Decided Authority

Motions Not Requiring Memoranda

Failure to File and Serve Motion Materials

Preparation and Submission of Proposed Orders
Determination of Motions on Oral Argument Without Briefs
Motions to Compel and for Protective Order

Motions to File Under Seal '
Emergency Motions, Injunctions, Motions to Appoint Receiver

SECTION 5 - MANDATORY CASE MANAGEMENT CONFERENCE

5.1
5.2
5.3
5.4
5.5

Notice of Hearing and Order on Case Management Conference
Case Management Meeting

Joint Case Management Report

Case Management Conference

Case Management Order






SECTION 6 - DISCOVERY

6.1
6.2
6.3
6.4
6.5
6.6

No Filing of Discovery Materials

Discovery with Respect to Expert Witnesses

Completion of Discovery

Extension of the Discovery Period or Request for Additional Discovery
Confidentiality Agreements

General Magistrates and Special Magistrates

SECTION 7 - VIDEO OR TELECONFERENCING

7.1
7.2
7.3
7.4
7.5

By Agreement

Responsibility for Videoconferencing

Aliocation of Videoconferencing Costs

Court Reporter

Exchange of Exhibits and Evidence to Be Used in Videoconference

Hearing

SECTION 8 - ALTERNATIVE DISPUTE RESOLUTION

8.1
8.2
8.3

Alternative Dispute Resolution Mandatory in All Cases
Mediation
Non-Binding Arbitration

SECTION 9 - JOINT FINAL PRETRIAL STATEMENT |

9.1
9.2
9.3

Meeting and Preparation of Joint Final Pretrial Statement
Contents of Joint Final Pretrial Statement
Coordination of Joint Final Pretrial Statement

SECTION 10 - TRIAL MEMORANDA AND OTHER MATERIALS

10.1

Trial Memoranda

SECTION 11 - FINAL PRETRIAL CONFERENCE

11.1

Mandatory Attendance

11.2  Substance of Final Pretrial Conference






SECTION 1 - TITLE, SCOPE AND PURPOSE

1.1 Title: These Procedures shail be known and cited as the Complex
Business Litigation Section Procedures. They may also be referred to in abbreviated
form as "CLP™". |

1.2 Scope: The Complex Litigation Procedures shall apply to all actions in
the Complex Business LitigationHSection of the Civil Division of th.e Eleventh Judicial
Circuit Court of Florida (also referred to herein as the "Complex Business Litigation
Section"), except to the extent that, in any particular action, they arc superseded by an
order of the presiding Circuit Judge.

1.3 Purpose: The Complex Litigation Procedures are designed to facilitate
the proceedings of cases by the Eleventh Judicial Circuit Complex Business Litigation
Section: to promote the transmission and access to case information by the Court,
litigants, counsel, and the public: and to facilitate the efficient and effective presentation
of evidence in the courtroom. These Procedures shall be construed and enforced to
avoid technical delay, encourage civility, permit just and prompt determination of all
proceedings, and promote the efficient administration of justice.

1.4 Integration with Other Rules: These Procedures arc intended to
supplement, not supplant, the rules adopted by the Supreme Court of Florida. If any

conflict exists between the Complex Litigation Procedures and the rules, then the rules

shall control.

SECTION 2 - CASE FILING, ASSIGNMENT, TRACKING, AND IDENTIFICATION
21 Cases Subject to Complex Business Litigation Section: The
principles set out in Amended Administrative Order No. 11-04 shall govern the

assignment of cases to the Complex Business Litigation Section.
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2.2 Case ldentification Numbers: On assignment of any matter {o the
Complex Business Litigation Section, the action shall retain the civil action number
assigned to it by the Clerk of Courts.

SECTION 3 - CALENDARING, APPEARANCES, AND SETTLEMENT

3.1 Preparation of Calendar: The calendar for the Complex Business
Litigation Section shall be prepared under the supervision of the Complex Business
Litigation Section Judge and published in accordance with the administrative orders of
the Court. |

3.2 Appearances: An attorney who is notified to appear for any proceeding
before the Cou'rt, must, consistent with ethical requirements, appear or have a partner,
associate, or another attorney familiar with the case present.

3.3 Notification of Settlement: When any cause pending in the Complex
Business Litigation Section is settled, all attorneys or unrepresented parties of record,
shall notify the Complex Business L'itigation Section Judge Within two (2) business days
of the settlement and shall advise the Court of the party who will prepare and present
the judgment, dismissal, or stipulation of dismissal and t.he date when such filings will be
delivered to the Court. In addition, the plaintiff copy shall provide to the Court a

courtesy copy of the final disposition form filed with the Clerk as per Fla. R. Civ. P.

1.100.
3.4 Notification Of Appeal Or Petition For Writ Of Certiorari: In the event

any party files a petition for writ of certiorari or a notice of appeal during the course of
the proceeding which would divest this Court of jurisdiction, said party shall provide the

Court with a copy of same in order {o advise the Court that such a proceeding has been

commenced.
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SECTION 4 - MOTION PRACTICE

4.1 Form of Motions, Responses, and Replies: All motions, uniess made
orally during a hearing or a trial, shall be accompanied by a memorandum of law,
except for the motions listed in CLP § 4.8. The memorandum of law shall not exceed
twenty (20) pages in length. Each party opposing a motion shall serve an opposing
memorandum of law not later than ten (10) days after service of the motion as
computed in the Fla. R. Civ. P. 1.090. The opposing memorandum shall not exceed
twenty (20) pages in length. Failure to comply with this rule may be deemed sufficient
cause for granting the motion by default. The moving party may, within five (5) days
after service of an opposing memorandum of law, serve a reply memorandum in
support of the motion, which shall be strictly limited to rebuttal of matters raised in the
memorandum in opposition without re-argument of matters covered in the moving
party's initial memorandum of law. The reply memorandum shall not exceed ten (10)
pages in length. These page limitations shall not be exceeded without permission of
this Court.

4.2  Content of Motions: All motions shall state with particularity the grounds
- therefore, cite any statute or rule of procedure relied and shall set forth the relief sought.
Factual statements in a motion for summary judgment shall be supported by specific
citations to the supporting documents. The parties shall not raise issues at the hearing
on the motion that were not addressed in the motion and memoranda in support of and
in opposition to the motion. The practice of offering previously undisclosed cases to the
Court at the hearing is specifically discouraged. Newly decided authority may be
considered in compliance with CLP § 4.7.

43 Certificate of Good Faith Conference: Before filing any motion
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requiring notice, the moving party shall confer with counsel for the opposing party in a
good faith effort to resolve the issues raised by the motion and shall file with the motion
a statement consistent with subparagraph b. below, certifying that the moving party has
conferred with opposing counsel and that counsel have been unable to agree on the
resolution of the motion (the "Certificate"”). No conference, and therefore no certificate,
is required in motions for injunctive relief without notice, and motion to amend to add
punitive damages.

a. The term "confer, as used herein, requires a substantive
cornversation, in person or by telephone, in a good faith effort to
resolve the motion without court action and does not envision a
written exchange of ultimatums. Counsel who merely attempt to
confer have not conferred. Counsel shall respond promptly to
inquiries and communications from opposing counsel. The Court
may sua sponte deny motions that fail to include an appropriate and
complete Certificate under this section;

b. The Certificate shall set forth the date of the conference, the names
of the participating attorneys, and the specific results achieved. It
shall be the responsibility of counsel for the moving party to arrange
for the conference;

c. Specifically with reference to the filing of a motion fo dismiss, the
moving party shall confer with the opposing party, explaining the
bases for the prospective motion. If the opposing party agrees with
the prospective motion to dismiss and requests to file a curative

pleading, the moving party shall stipulate to the filing of a curative
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pleading in lieu of filing a motion to dismiss.

44  Motions Decided on Papers and Memoranda: Unless otherwise
ordered by the Court, non-dispositive motions, and those found in CLP § 4.8, shall be
considered and decided by the Court on the pleadings, admissible evidence, the court
file, and memoranda, without hearing or oral argument. Any party seeking oral
argument shall file a request setting forth the reasons oral argument would be of
assistance to the Court. If the Court grants oral argument on any motion, it shall give the
parties at least five (5) business days' notice of the date and place of oral argument.
The Court, for good cause shown, may shorten the five (5) day notice period. All
papers relating to the issues to be argued at the hearing set with ten (10) days or more
prior notice, shall be delivered to opposing counsel and the Court at least five (5)
business days before the hearing. Service and receipt of the papers less than five (5)
business days before the hearing is presumptively unreasonable.

4.5 Motions for Summary Judgment: Motions for summary judgment shall
comply with CLP § 4.1 and attach a concise statement of the material facts which the
moving party contends are undisputed. The summary judgment motion shall reference
pleadings, depositions, answers to interrogatories, answers to admissions, and
affidavits, all of which shall be filed with the Court simultaneously with the filing of the
motion for summary judgment, unless previously filed with the Court for another
purpose.

Opposition papers shall be served as provided in § 4.1 and in compliance with
Fla. R. Civ. P. 1.510. Opposition papers are not evidence and thus time frames for
responding shall comply as set forth in § 4.1, excepting materials as provided in Rule

- 1.510. The papers opposing a motion for summary judgment shall comply with CLP
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§ 4.1 and attach a single concise statement of the disputed material facts as to which it
is contended that there exisis a genuine issue to be tried, which shall reference
pleadings, depositions, answers to interrogatories, answers to admissions, and
affidavits on file with the Court. No statement of facts shall exceed ten (10) pages in
length, absent permission of the Court.

4.6 Font and Spacing Requirements: All motions and memoranda shall be
double- spaced on 8.5" x 11" paper with a 1" margin and in Times New Roman or Arial
with a minimum 12-point font.

4.7 Suggestion of Subsequently Decided Authority: A suggestion of
controlling or persuasive authority that was decided after the filing of the last
memorandum may be filed at any time prior to the Court's ruling, and shall contain only
the citation fo the authority relied upon, if published, or a copy of the authority if
unpublished, and shall not contain argument.

- 4.8 Motions Not Requiring Memoranda: Memoranda of law are not required
by cither the movant or the opposing party, unless otherwise directed by the Court, with
respect to the following motions: |

a. discovery motions (except as provided in CLP § 4.12);

b. extensions of time for the performance of an act required or allowed
to be done, provided that the request is made before the expiration of
the period originally prescribed or extended by previous orders;

c. to continue a pre-trial conference, hearing, or the trial of an action;

d. to add or substitute parties;

e. foamend the pleadings;

f. tofile supplemental pleadings;
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g. to appoint a next friend or guardian ad litem;

h. for pro hac vice admission of counsel who are not members of The
Fiorida Bar;

i. relief from the page limitations imposed by these Procedures; and

j-  request for oral argument.

The above motions shall state good cause therefore and cite any applicable rule,
statute or other authority justifying the relief sought. These motions shall be
accompanied by proposed orders and postage paid envelopes.

4.9  Failure to File and Serve Motion Materiais: Except upon a showing a
good cause, the failure to file a memorandum within the time specified in CLP § 4.1
shall constitute a waiver of the right thereafter to file such memorandum. A motion
unaccompanied by a required memorandum may, in the discretibn of the Court, be
summarily rejected of denied. Failure to timely file a memorandum in opposition to a
motion may result in the pending motion being considered and decided as an
uncontested motion.

4.10. Preparation and Submission of Proposed Orders: All motions
identified in CLP §§ 4.8 and 4.12 shall be accompanied by a proposed order. Each
motion shall be accompanied by postage pre-paid envelopes addressed to all counsel
of record and pro se parties. If, after ruling, the Court directs a party to submit an order,
the Court will not enter the order submitted unless the submitting party represents that
he or she has provided the order to each opposing party and there are no dbjections to
the form of the order. If an agreement cannot be reached, the objecting party shall
submit a brief statement of the objections without rearguing the Court's ruling and if

available, a transcript of the proceeding may be submitted in conjunction with any
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proposed order or objection

4.11 Determination of Motions on Oral Argument Without Briefs: The
parties may present motions, and the Court may resolve disputes, regarding the matters
described in CLP § 4.8 through the use of an expedited limited hearing. Applicable
motions are those that are limited to matters which can be argued and determined in
five (5) minutes or less, and may be heard on the Court's Motion Calendar docket.

4.12 Motions to Compel and for Protective Order: All motions to compel

compliance with discovery or for protective order from discovery shall comply with the

folowing:

a. Except for motions grounded upon complete failure to respond to the
discover) sought to be compelled, or upon assertion of general or

blanket objections to discovery, motions to compel discovery in

accordance with Fla. R. Civ. P. 1.310, 1.320, 1.340, 1.350, 1.351 and
1.370 shall set forth each separate interrogatory question, request for
production, request for admission, subpoena request, or deposition
question, followed by: (i) the specific item to be compelied; (ii) the

specific objections; (iii) the grounds assigned for the objection (if not

apparent from the objection); and (iv) the reasons assigned as
supporting the motion as it relates that specific item. The party shall
write this information in immediate succession (e.g., specific request
for production, objection, grounds for the objection, reasons to
support motion; next request for production, objection, grounds for
the objection, reasons to support motion: and so on) to enable the

Court to rule separately on each individual item in the motion;,
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b. Except for motions for an order {o protect a party or other person
from whom discovery is sought from having to respond to an entire
set of written discovery, from having to appear at a deposition, or
from having to comply with an entire subpoena for production or
inspection, motions for protective order under Florida Rule of Civil
Procedure 1.280(c) shall, for each separate interrogatory question,
request for production, request for admission, subpoena request, or
deposition question, followed by: (i) the specific item of discovery;
(if) the type of protection the party requests; and (iii) the reasons
supporting the protection. The party shall write this information in
immediate succession (e.g., specific request for protection, protection
sought for that request for production, reasons to support protection,
next request for production, protection sought for that request for
production, reasons to support protection, and so on) to enable the
Court to rule separately on each individual item in the motion;

¢c. In complying with CLP § 4.3, prior to filing such motion, and while
conferring, the parties shall discuss the referral of said moti.on to the
General Magistrate at no cost to the parties, in the event no
agreement with regard to the motion is reached. The movant shall
reflect in the Certificate of Good Faith Conference their agreement or
objection to such referral.

4.13 Motions to File Under Seal: Whether documenits filed in a case may be
filed under seal is a separate issue from whether the parties may agree that produced

documents are confidential. Motions to file under seal are disfavored particularly when
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the portions of the document which the Court should consider may be submitted in
redacted form in lieu of a sealed filing. A party seeking to file a doéument under seal
must first file & motion to file under seal in compliance with Part IV, Fla. R. Jud. Admin.
2.420 et. seq. The motion will be addressed in the same manner as a motion to file
under seal in any other proceeding in the Civil Division of the Eleventh Judicial Circuit
Court of Florida and consistent with AO 06-36 and AO 06-36A1. The motion, whether
granted or denied, will remain in the public record.

4.14 Emergency Motions, Injunctions, Motions to Appoint Receiver: The
Court may consider and determine emergency motions, inciuding motions seeking
injunctive relief or the appointment of a receiver, at any time. Counsel should be aware
that the designation of a motion as an "emergency" requires that counsel be
immediately available for setting of an expedited hearing at the earliest available time
on the Court's calendar. The Court may sanction any counsel or party who designates
a motion as an emergency under circumstances that are not true emergencies, or who
designates a motion as an emergency and then, due to a scheduling conflict, fails to
appear for the hearing on the motion at the earliest available time the judge has to
address the emergency motion.

SECTION 5 - MANDATORY CASE MANAGEMENT CONFERENCE

5.1 Notice of Hearing and Order on Case Management Conference: Upon
filing or transfer of an action to the Complex Business Litigation Section and within sixty
(60) days, the Court will schedule and serve its Notice of Hearing scheduling an initial
Case Management Conference (the "Notice"). Plaintiffs counsel shall immediately
thereafter serve a copy of the Notice on all Defendants. Defendants shall immediately

serve a copy of the Notice on all Third Party Defendants.
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5.2 Case Management Meeting: Regardless of the pendency of any

undecided motions, thirty (30) days prior to the Case Management Conference

("CMC"), lead trial counsel shall meet to discuss the following subjects:

a.

Issues related to the pleadings, whether a demand for jury trial has
been made, service of process, venue, joinder of additional parties,
theories of liability, damages claimed and applicable defenses;

The identity and number of any motions to dismiss or other
preliminary or pre-discovery motions that have been filed, or the
time period within which such motions shall be filed, briefed and
argued;

A discovery plan and schedule, inciuding the length of the
discovery period, the number of fact witnesses and witnesses’
depositions to be permitted and, as appropriate, the length and
sequence of such depositions. . A description of pertinent
documents and a list of fact witnesses the parﬁes believe to be
relevant;

Anticipated areas of expert witness testimony, timing for
identification of expert withesses, responses to expert witnesses
discovery and exchange of expert witness reports;

An estimate of the volume of documents and computerized
information likely to be the subject of discovery from parties and
nonparties and whether there are technological means that may

render document discovery more manageable at an acceptable

cost;
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The possibility of obtaining admissions of fact and voluntary
exchange of documents and electronically stored information,
stipulations regarding authenticity of documents, .eiectronically
stored information, and the need for advance rulings from the Court
on admissibility of evidence;
The advisability of using the general magistrate for discovery
purposes, at no charge to the parties, or a general or special
magistrate for fact finding, mediation, or such other matters as the
parties may agree upo;
The time period after the close of discovery within which post-
discovery dispositive motions shall be filed, briefed and argued, and
a tentative schedule for such motions;
The possibility of settlement and the timing of Alternative Dispute
Resolution, inciuding the selection of a mediator or arbitrator(s);
Whether or not a party desires to use technologically advanced
methods of presentation or court reporting and, to the extent this is
the case, a determination of the following:
1. Fairness issues, including but not necessarily limited to use
of such capabilities by some but not all parties and by parties

whose resources permit or require variations in the use of

such capabilities;

2. Issues related to compatibility of court and party facilities and
equipment;
3. Issues related to the use of demonstrative exhibits and any
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balancing of relevance and potential prejudice that may need
to occur in connection with such exhibits;

4. The feasibility of sharing the technology resources or
platforms among all parties so as to minimize disruption at
trial; and

5. Such other issues related to the use of the Court's and
parties’ special technological facilities as may be raised by
any party, the Court or the Court's technological advisor,
given the nature of the case and the resources of the parties.

k. A good faith estimate by each party based upon consultation
among the parties of the costs each party is likely to incur in
pursuing the litigation through friai court adjudication;

L. A preliminary listing of the disputed legal principles and material
facts at issue;

m. A preliminary listing of any legal principle and facts that are not in
dispute;

n. A good faith estimate by each party of the length of time to try thé
case; and

o. Such other matters as the Court may assign to the parties for their
consideration.

5.3 Joint Case Management Report: Within ten (10) days of the meeting
among.counsel but not less than fourteen (14) days in advance of the CMC, the Parties
shall file the Joint Case Management Report addressing the matters described above

and shall provide the Court a hard copy or e-mail attachment containing the Joint Case
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Management Report. All counsel and parties are responsible for filing a Joint Case
Management Report in full compliance with these Procedures. Plaintiff's counsel shall
have the primary responsibility to coordinate the meetiﬁg between the parties and the
filing of the Joint Case Management Report. If a non-lawyer plaintiff is proceeding pro
se defense counsel shall coordinate compliance. If counsel is unable to coordinate
such compliance, counsel shall timely notify the Court by written motion and request for
a status conference.

54 Case Management Conference: The attendance by lead trial counsel
and a party representative for each party is mandatory. The Court will hear the views of
counsel on such issues listed in CLP § 6.2 above as are pertinent to the case or on
which there are material differences of opinion.

5.5 Case Management Order: Foilowing the CMC, the Court will issue a Case
Management Order. The provisions of the Case Management Order may not be
deviated from without notice, an opportunity to be heard, a showing of good cause and
entry of an order by the Court.

The Case Management Order may also specify a schedule of status
conferences, when necessary, fo assess the functioning of the Case Management
Order, assess the progress of the case, and enter such further revisions to the Case
Management Order as the Court may deem necessary or appropriate.

SECTION 6 - DISCOVERY

6.1 No Filing of Discovery Materials: Depositions and deposition notices,
notices of serving interrogatories, interrogatories, requests for documents, requests for
admission, and answers and responses thereto shall not be filed unless the Court so

orders or unless the parties will rely on such discovery documents for a pending matter
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before the Court. Absent an order permitting the filing of the discovery material, at the
time of filing any discovery material, counsel shall file a separate written certification that
counsel believes in good faith that it is necessary for the Court to consider the discovery
material for a pending matter, which shall identify the pending matter with particutarity.
All discovery materials relating to a motion for summary judgment (i.e., summary
judgment evidence) shall be filed simultaneously with the motion for summary judgment
and not beforehand, unless previously filed for another purpose. The party taking a
deposition or obtaining any material through discovery (including through third party
discovery) is responsible for the preservation and delivery of such material to the Court

when needed or ordered in the form specified by the Court.

6.2 Discovery with Respect to Expert Witnesses: Discovery with respect to
experts must be conducted within the discc_wery period established by the Case
Management Order. In complying with the obligation to exchange reports relating to
experts, the parties shall disclose the information identified in Florida Rule of Civil
Procedure 1.280(a){(4)(A). Each party offering an expert witn.ess shall provide three
alternative dates for the deposition of the expert.

6.3 Completion of Discovery: The requirement that discovery be completed
within a specified time mandates that adequate provisions must be made for
interrogatories and requests for admission to be answered, for documents to be
produced, and for depositions to be held within the discovery period.

6.4 Extension of the Discovery Period or Request for Additional
Discovery: Motions seeking an exiension of the discovery period or permission to
take more discovery than is permitted under the Case Management Order shall be

presented prior to the expiration of the time within which discovery is required to be
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completed. Such motions must set forth good cause justifying the additional time or
additional discovery and will only be granted upon such a showing of good cause and
that the parties have diligently pursued discovery.

6.5 Confidentiality Agreements: The parties may reach their own agreement
regarding the designation of materials as confidential. There is no requirement that the
Court endorse the confidentiality agreement in advance. The parties may submit an
agreed confidentiality order. On the motion of any party, the Court will enforce a party’s
signed confidentiality agreement against any other signing party, and may exercise its
contempt powers against the signing party or the signing party's counsel, provided that
the Court makes a specific finding that the confidentiality agreement is reasonable and
consistent with the public interest. Each confidentiality agreement shall provide, or shall
be deemed to provide, that no party shall file documents under seal without having first
obtained an order granting leave of Court to file documents under seal based upon a
showing of particularized need.

6.6 General Magistrate and Special Magistrates: The Court may, at any
time, on its own motion or on the motion of any party, refer a pending matter or matters
to a general magistrate or may appoint a special magistrate in any given case pending
in the Complex Business Litigation Section Court in accordance with Fla. R. Civ. P.
1.490. Unless otherwise directed, the parties shall equally share the cost of proceeding
before a special magistrate, although such fees may ultimately be taxed as costs.

SECTION 7 - VIDEO OR TELECONFERENCING

7.1 By Agreement: By mutual agreement of all pérties a‘nd the Court,

counsel may arrange for any proceeding or conference to be held by video or

teleconference. All counsel and other participants shall be subject to the same rules of
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procedure and decorum as if participanis were present in the courtroom.

7.2 Responsibility for Videoconferencing: The parties are responsible for
obtaining all communications facilities and arranging all details as may be required to
connect and interface with the videoconferencing equipment, if any, already available to
the Complex Business Litigation Section. The Court will endeavor to make reasonable
technical assistance available to the parties, but all responsibility for planning and
executing all technical considerations required to successfully hold a videoconference
shall remain solely with the parties.

7.3 Allocation of Videoconferencing Costs: In the abSence of a contrary
directive of the Court or agreement among the parties, the parties participating by
videoconference shall bear their own costs of participating via this method.

7.4 Court Reporter: The court reporter transcribing any videoconference
proceeding shall be present in the same room as the presiding judge.

7.5 Exchange of Exhibits and Evidence to Be Used in Videoconference
Hearing: Absent good cause shown, any evidence to be offered at a videoconference
hearing shall be provided to opposing counsel and to the Court five (5) business days
prior to the date of the hearing, and shall bear an exhibit label and identification number.
Objections to any evidence which is provided five (5) business days before the hearing
shall be submitted to the Court at least two (2) business days before the hearing and
reference the appropriate exhibit tags.

SECTION 8 - ALTERNATIVE DISPUTE RESOLUTION

8.1 Alternative Dispute Resolution Mandatory in All Cases: Alternative

Dispute Resolution ("ADR") is a valued tool in the resolution of litigated matters. An

appropriate mechanism for ADR shall be discussed by the Court and counsel at the
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Case Management Conference. The Case Management Order shall order the parties to

a specific ADR process, to be conducted either by a Court-assigned or an agreed-upon

facilitator and shall establish a deadline for its completion.

8.2 Mediation:

a.

Confidential Case Summaries. Not less than five (5) business days

prior to the mediation conference, each party shall deliver to the
mediator, a confidential written summary of the facts and issues of

the case;

identification of Business Representative. As part of the written

summary, counsel for each corporate party shall state the name
and general job description of the employee or agent who will
attend and participate with full authority to settle on behaif of the

business entity;

Attendance Reguirements and Sanctions. Lead trial counsel and

each party (including, in the case of a business party, a business
representative, and in the case of an insurance company, the
imsurance company representative as set forth in Florida Rule of
Civil Procedure 1.720(b)(3)) with full authority to settle shall attend
and participate in the mediation conference. In the case of an
insurance company, the term "full authority to settle” means
authority to settle up to the amount of the party's last demand or the
policy limits, whichever is less, without further consultation. The
Court may impose sanctions upon lead trial counsel and parties

who do not aitend and paricipate in good faith in the mediation
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conference;

Authority to Declare Impasse. Participants shall be prepared to

spend as much time as may be reasonably necessary to settie the
case. No participant may force the early conclusion of mediation
because of travel plans or other engagements. Only the mediator

may declare an impasse or end the mediation;

Rate of Compensation. The mediator shall be compensated at an

hourly rate stipulated by the parties in advance of mediation; and

Settlement_and Report of Mediator, A settlement agreement

reached between the parties shall be reduced to writing and signed
by the parties and their attorneys in the presence of the mediator.
Within five (5) business days of the conclusion of the mediation
conference, the mediator shall file and serve a written mediation
report stating whether all required parties were present, whether
the case settled, and whether the mediator was forced to declare
an impasse. If the mediator fails to file the report, counsel for the
* parties, shall file with the Court, within ten (10) business days a

joint notice containing the same information as if filed by the

mediator.

8.3 Non-Binding Arbitration: The parties may agree, or the Court may order,

non-binding arbitration or it may be ordered upon motion of any party. Non-binding

arbitration shall be pursuant to Florida Rule of Civil Procedure 1.820. The rules

governing the arbitration shall be selected by the parties or failing agreement, the Court

will order use of all or a part of the arbitration rules common to the Eleventh Judicial
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Circuit, the American Arbitration Association, or other available rules.

SECTION 9 - JOINT FINAL PRETRIAL STATEMENT

9.1 Meeting and Preparation of Joint Final Pretrial Statement: The case

must be fully ready for frial when the Joint Final Pretrial Statement is filed. Lead trial

counsel for all parties, or the parties themselves if unrepresented, shall sign the Joint

Final Pretrial Statement. The Court may strike pretrial statements that are unilateral,

incompletely executed, or otherwise incomplete. Inadequate stipulations of fact and law

may be stricken. Sanctions may be imposed for failure to comply with this section,

including attorney’s fees and/or the striking of pleadings.

9.2 Contents of Joint Final Pretrial Statement:

a. Jury Selection:

1.

Preemptory Strikes. Subject to the limitations imposed by
Florida Rule of Civil Procedure 1.431(d), in cases involving
multiple parties, the parties shall stipulate to the number of
peremptory challenges to be exercised by each side;

Propo'sed Voir Dire Questionnaire. If a party wants to use a
special written questionnaire for jurors to complete prior to
voir dire, the proposed questionnaire shali be attached to the
Joint Final Pretrial Statement and included in the discussions
leading to the preparation of the Final Joint Pretrial
Statement. The questionnaire shall not exceed three (3)
pages, inciuding space for juror responses, and shall comply

with the requirements of CLP § 5.12.

b. Stipulated Facts. The Parties shall stipulate to as many facts and
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issues as possible. To assist the Count, the parties shall make an
active and substantial effort to stipulate at length and in detail as to
agreed facts and law, and to limit, narrow and simplify the issues of
fact and law that remain contested;

Exhibit List. An exhibit list containing a description of all exhibits to
be introduced at trial and in compliance with the approved form
approved by the Court shall be filed with the Joint Final Pretrial
Statement. Each party shall maintain a list of exhibits on CD to
aliow a final list of exhibits to be provided to the Clerk of Court at
the close of the evidence. Unlisted exhibits will not be received into
evidence at trial, except by order of the Court in the furtherance of
justice. The Joint Final Pretrial Statement must attach each party's
exhibit list on the approved form listing each specific objection ("all
objections reserved" does not suffice) to each numbered exhibit
that remains after full discussion and stipulation. Objections not
made, including objections not made with specificity are waived.
Counsel for each party shall prepare an exhibit notebook for the
Court and one for each other party;

Witness List. The parties and counsel shall prepare a witness list
designating in good faith which witnesses will likely be called, and
which witnesses may be called if necessary. Absent good cause,
the Court will not permit testimony from unlisted witnesses at trial
over objection. This restriction does not apply to rebuttal

witnesses. Records custodians may be listed, but will not likely be
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called at trial, except in the event that authenticity or foundation is
contested. Notwithstanding the Complex Litigation Procedures
regarding videoconferencing, for good cause shown in compelling
circumstances, the Court may permit presentation of testimony in
open court by contemporaneous transmission from a different
location;

Depositions. The Court encourages stipulations of fact to avoid
calling unnecessary witnesses. Where a stipulation will not suffice,
the Court permits the use of reading deposition transcripts as well
as videotaped depositions at trial. At the required meeting, counsel
and unrepresented parties shall agree upon and specify in writing
in the Joint Final Pretrial Statement the pages and lines of each
deposition {except where used solely for impeachment) to be
published to the trier of fact. The parties shall include in the Joint
Final Pretrial Statement a page-and-line description of any
testimony that remains in dispute after an active and substantial
effort at resolution, together with argument and authority for each
party's position. The parties shall prepare for submission and
consideration at the final pretrial conference or trial, edited and
marked copies of any depositions or deposition excerpts which are
to be offered into evidence including edited videotaped depositions.
Designation of an entire deposition will not be permitted except on
a showing of necessity;

Joint Jury Instructions. Verdict Form. In cases to be tried before a
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jury, counsel shall attach to the Joint Final Pretrial Statement a
copy and an original set of jointly- proposed jury instructions,
together with a single jointly-proposed jury verdict form. The
parties should be considerate of their juries, and therefore should
submit short, concise verdict forms. The Court prefers pattern jury
instructions approved by the Supreme Court of Florida. A party
may include at the appropriate place in the single set of jointly-
proposed jury instructions a contested charge, so designated with
the name of the requesting party and bearing at the bottom a
citation of authority for its inclusion, together with a summary of the
opposing party's objection. The parties shall submit a CD
containing the single set of jury instructions and verdict form with
the Joint Final Pretrial Statement; and

Juror Notebooks. If the parties agree, the jury may have notebooks

to aid them in the hearing and deliberation of the case. The parties
shall stipulate to the notebook contents and one notebook for each
juror (including alternates), the judge, and each opposing party
shall be prepared and brought to trial. The notebooks shall be
identical in every respect and shall contain only those exhibits that
the parties intend to use at trial. The proposed contents fo be
placed in the notebooks shall be provided to all other parties prior
to the Final Pretrial Conference. Any disagreements about the

content of a notebook shall be resolved at the Final Pretrial

Conference.
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9.3 Coordination of Joint Final Pretrial Statement: All counsel and parties
are responsible for filing a Joint Final Pretrial Statement in full compliance with these
Procedures. Plaintiff's counsel shall have the primary responsibility to coordinate the
meeting of lead trial counsel and unrepresented parties and the filing of a Joint Final
Pretrial Statement and related material. If a non-lawyer plaintiff is proceeding pro se,
then defense counsel shall coordinate compliance. If counsel is unable to coordinate
such compliance, counsel shall timely notify the Court by written motion and request for
a status conference.

SECTION 10 - TRIAL MEMORANDA AND OTHER MATERIALS

10.1 Trial Memoranda: In the case of a non-jury trial, no later than ten (10)
days before the first day of the trial period for which the trial is scheduled, the parties
shall file and serve Trial Memoranda with proposed findings of fact and conclusions of
law, together with a CD. In the case of a jury trial, no later than ten (10) days before the
first day of the trial period for which the trial is scheduled, the parties may file and serve
Trial Memoranda, together with a CD.

SECTION 11 - FINAL PRETRIAL CONFERENCE

11.1 Mandatory Attendance: Lead trial counsel and local counsel for each
party, together with any unrepresented party, shall attend the final pretrial conference in
person unless previously excused by the Court. Attendance of clients is not required.

11.2 Substance of Final Pretrial Conference: At the final pretrial conference,
all counsel and parties must be prepared and authorized to address the following
matters: the formulation and simplification of the issues; the elimination of frivolous
claims or defenses; admitting facts and documents to avoid unnecessary proof;

stipulating to the authenticity of documents; obtaining advance rulings from the Court on
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the admissibility of evidence; settiement and the use of special procedures to assist in
resolving the dispute: disposing of pending motions; establishing a reasonable limit on
the time allowed for presenting evidence and argument; and such other matters as may

facilitate the just, speedy, and inexpensive disposition of the actions.
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[ 111 - Homestead Residential Foreclosure $0 - $50,000

[1 112 - Homestead Residential Foreclosure
$50,001 - $249,999

] 13- Homestead Residential Foreclosure $250,000 or
more

1 114 - Non-Homestead Residential Foreclosure
$0 - $50,000

[ 115 - Non-Homestead Residential Foreclosure
$50,001 - $249,999

[ 116 - Non-Homestead Residential Foreclosure
$250,000 or more

[ 117 - Other Real Property Actions $0 - $50,000

Qo0doooooo

[ 118 - Other Real Property Actions $50,001 -
$249,999

[C1 112 - Other Real Property Actions $250,000 or
more

[ Professional Malpractice

[ 094 - Malpractice - Business
[ 095 - Matpractice - Medical
[ 096 - Malpractice - Other professional

[] Other

O

[] 120 - Antitrust/Trade Regulation

[ 121 - Business Transactions

[1 122 - Constitutional Challenge - Statute or
Crdinance

[ 123 - Constitutional Challenge - Proposed
amendment

[ 124 - Corporate Trust

[ 125 - Discrimination - Employment or Other
[ 126 - Insurance Claims

[1 127 - Intellectual Property

[ 128 - Libel/Siander

[ 129 - Shareholder Derivative Action
[ 130 - Securities Litigation

1 131 - Trade Secrets

[ 132 - Trust Litigation

133 - Other Civil Complaint

[1 009 - Bond Estreature

3 014 - Replevin

[ 024 - witness Protection

[3 080 - Peclaratory Judgment

3 081 - Injunctive Relief

[ 082 - Equitable Relief

3 083 - Construction Lien

] 084 - Petition for Adversary Pretiminary Hearing
[] 085 - Civil Forfeiture

] 086 - Voluntary Binding Arbitration
{21 087 - Personal Injury Protection (PiP)
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COMPLEX BUSINESS COURT

This action is appropriate for assignment to Complex Business Court as delineated and mandated by the
Administrative Order. Yes [] No O

" REMEDIES SOUGHT (check all that apply):
£l monetary;
O non-monetary declaratory or injunctive relief;
[ punitive

NUMBER OF CAUSES OF ACTION: [ ]
(specify)

IS THIS CASE A CLASS ACTION LAWSUIT?
[C] Yes
O No

HAS NOTICE CF ANY KNOWN RELATED CASE BEEN FILED?

O No
O Yes [f“Yes", list all related cases by name, case number, and court.

IS JURY TRIAL DEMANDED IN COMPLAINT?
£} Yes
[J No

| CERTIFY that the information | have provided in this cover sheet is accurate to the best of my knowledge and belief.

Signature Florida Bar #
Attorney or party (Bar # if attorney)

{type or print name} Date
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET

Piaintiff must file this cover sheet with first paperwork filed in the action or proceeding (except small claims cases or
other county court cases, probate, or family cases). Domestic and juvenile cases should be accompanied by a
completed Florida Family Law Rules of Procedure Form 12.928, Cover Sheet for Family Court Cases. Failure to file a
civil cover sheet in any civil case other than those excepted above may result in sanctions.

complaint or petition, the name of the judge assigned (if applicable), and the name (last, first, middle inittal) of
plaintiff(s) and defendant(s).

Il. Type of Case. Place an "X" in the appropriate box. If the cause fits more than one type of case, select the most
definitive.- If the most definitive label is a subcategory (indented under 2 broader category label, place an “X” in the
category and subcategory boxes. Definitions of the cases are provided below in the order they appear on the form.

(A} Condominium - all civil lawsuits pursuant to Chapter 718, Florida Statutes, in which a condominium association is
a party.

(B) Contracts and indebtedness - all contract actions relating to promissory notes and other debts, including those
arising from sale of goods, but excluding contract disputes involving condominium associations.

{C) Eminent domain - all matters relating to the taking of private property for public use, including inverse
condemnation by state agencies, political subdivisions, or public service corporations.

(D) Auto negligence - all matter arising out of a party’s allegedly negligent operation of 2 motor vehicle.

(E) Negligence-cther - all actions sounding in negligence, including statutory claims for relief on account of death or
injury, that are not included in other main categories.

(F) Business governance - all matters relating to the management, administration, or control of a company.

(G} Business torts - all matters relating to liability for economic loss allegedly caused by interference with economic or
business relationships.

(H) Environmental/Toxic tort - all matters relating to claims that violations of environmental regulatory provisions or
exposure to a chemical caused injury or disease.

(I) Third party indemnification - all matters relating to liability transferred to a third party in a financial relationship.

(J) Construction defect - all civil lawsuits in which damage or injury was allegedly caused by defects in the
construction of a structure.

(K) Mass tort - all matters relating to a civil action involving numerous plaintiffs against one or more defendants.

(L} Negligent security - all matters involving injury to a person or property allegedly resulting from insufficient security.
(M) Nursing home negligence - all matters involving injury to a nursing home resident resulting from negligence of
nursing home staff or facilities.

(N) Premises liability-commercial - all matters involving injury to a person or property allegedly resulting from a defect
on the premises of a commercial property.

{O) Premises liability-residential - all matters involving injury to a person or property allegedly resulting from a defect
on the premises of a residential property.

(P} Products liahility - all matters involving injury to a person or property allegedly resutting from the manufacture or
sale of a defective preduct or from a failure to warn.

(Q) Reat property/Mortgage foreclosure - all matters relating to the possession, title, or boundaries of real property. All
matters invoiving foreclosures or sales of real property, including foreclosures associated with condominium
associations or condominium units.

(R) Commercial foreclosure - all matters relating to the termination of a business owner's interest in commercial
property by a lender to gain title or force a sale to satisfy the unpaid dept secured by the property. Check the category
that includes the estimate of the amount in controversy of the claim (section 28.241, Florida Statutes).

{S) Homestead residential foreclosure - all matters relating to the termination of a residentiat property owner’s interest
by a lender to gain titfe or force a sale to satisfy the unpaid debt secured by the property where the property has been
granted a homestead exemption. Check the category that includes the estimate of the amount in controversy of the
claim (section 28.241, Florida Statutes).

(T) Non-homestead residential foreclosure - all matters relating to the termination of a residential property owner's
interest by a lender to gain title or force a sale to satisfy the unpaid debt secured by the property where the property
has not been granted a homestead exemption. Check the category that includes the estimate of the amount in
controversy of the claim (section 28.241, Florida Statutes).
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(U) Other real property actions - all matters relating to land, land improvements, or property rights not involving

commercial or residential foreclosure. Check the category that includes the estimate of the amount in controversy of

the claim (section 28.241, Florida Statutes).

(V) Professional malpractice - all professional malpractice lawsuits.

(W) Malpractice-business - all matters relating to a business’s or business person’s failure to exercise the degree of
care and skill that someone in the same line of work would use under similar circumstances.

(X) Malpractice-medical - all matters relating to a doctor’s failure to exercise the degree of care and skill that a

physician or surgeon of the same medical specialty would use under similar circumstances.

(Y) Malpractice-other professional - all matters relating to negligence of those other than medical or business

professionals.

{Z) Other - ali_civil matters_not included in other categories.

(AA) Antitrust/Trade regulation - all matters relating to unfair methods of competition or unfair or deceptive business

acts or practices.

(AB) Business transactions - all matters relating to actions that affect financial or economic interests.

(AC) Constitutional challenge-statute or ordinance - a challenge to a statute or ordinance, citing a violation of the

Fiorida Constitution.

(AD) Constitutional challenge-proposed amendment - a challenge to a legislatively initiated propesed constitutional

amendment, but excluding challenges to a citizen-initiated proposed constitutional amendment because the Florida

Supreme Court has directed jurisdiction of such challenges.

(AE) Carporate trust - all matters relating to the business activities of financial services companies or banks acting ina

fiduciary capacity for investors.

{AF) Discrimination-employment or other - all matters relating to discrimination, including employment, sex, race, age,

handicap, harassment, retaliation, or wages.

{AG) Insurance claims - all matters relating to claims filed with an insurance company.

(AH) Intellectual property - all matters relating to intangible rights protecting commercially valuable products of the

human intellect.

(Al) Libel/Slander - all matters relating to written, visual, oral, or aural defamation of character,

(AJ) Shareholder derivative action - all matters relating to actions by a corporation’s sharehoelders to protect and

benefit all shareholders against corporate management for improper management.

{AK) Securities litigation - all matters relating to the financial interest or instruments of a company or corporation.

(AL) Trade secrets - all matters relating to a formula, process, device, or other business information that is kept

confidential to maintain an advantage over competitors.

{AM) Trust litigation - all civil matters involving guardianships, estates, or frusts and not appropriately filed in probate

proceedings.

lll. Remedies Sought. Place an "X" in the appropriate box. If more than one remedy is sought in the complaint or
petition, check all that apply.

IV. Number of Causes of Action. If the complaint or petition alleges more than one cause of action, note the number
and the name of the cause action.

V. Class Action. Place an "X” in the appropriate box.

Vi. Related Cases. Places an "X" in the appropriate box.

VL. Is the Jury Trial Demanded In Complaint? Check the appropriate hox fo indicate whether a jury trial is being
demanded in the complaint.

Vill. Complex Business Court - Check the appropriate box to indicate whether or not this case is to be assigned to
the Complex Business Court.

ATTORNEY OR PARTY SIGNATURE. Sign the civil cover sheet. Print legibly the name of the person signing the civil
cover sheel. Attorneys must include a Florida Bar number. Insert the date the civil cover sheet is signed. Signature is
a certification that the filer has provided accurate information on the civil cover sheet.
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ADMINISTRATIVE ORDER IN THE CIRCUIT COURT OF THE
NO. 2003-17-05 NINTH JUDICIAL CIRCUIT, IN AND
FOR ORANGE COUNTY, FLORIDA

AMENDED ORDER GOVERNING COMPLEX BUSINESS LITIGATION COURT
PROCEDURES AND CRITERIA

WHEREAS, the Ninth Judicial Circuit established and operated a specialized
subdivision known as “Business Court” since January, 2004; and

WHEREAS, consideration has been given to a more proper and fitting designation of
such Court; and

WHEREAS, the number of complex commercial cases currently pending before the
Judge presiding over such cases is such that the Judge cannot devote the proper amount of time
and attention to the cases to effectuate appropriate case management and analysis of complex
issues, and

WHEREAS, the Business Section of the Orange County Bar Association has, after
careful study and consideration, proposed certain amendments to the criteria governing the cases
filed in Business Court,

NOW, THEREFORE, I, Belvin Perry, Jr., pursuant to the authority vested in me as
Chief Judge of the Ninth Judicial Circuit of Florida under Florida Rule of Judicial
Administration 2.215, order the following, effective immediately unless otherwise provided
herein:

l. Change of Designation of Business Court.

The “Business Court” shall be designated as the “Complex Business Litigation Court.”
Criteria governing the assignment of cases to the Complex Business Litigation Court are

amended as outlined below.





I1. Cases Subiject to the Complex Business Litigation Court.

The principles set out below shall guide the parties and the Court in the assignment of cases to the
Complex Business Litigation Court. Notwithstanding anything to the contrary in any prior general
Administrative Order or Court procedure, all jury, non-jury, injunction and class action cases shall be
assigned to the Complex Business Litigation Court, if they are among the following types of actions:

A Any of the following where the amount in controversy is in excess of

$75,000.00:

1. Claims arising from U.C.C. related transactions;

2. Claims arising from the purchases and sales of businesses or the assets of a
business, including contract disputes, commercial landlord-tenant claims, and business torts;

3. Claims involving the sale of goods or services by or to business
enterprises;

4. Claims involving non-consumer bank or brokerage accounts, including
loan, deposit, cash management, and investment accounts;

5. Claims arising from the purchase, sale, lease of commercial real or

personal property or security interests therein;

6. Claims related to surety bonds;
7. Franchisee/franchisor relationships and liabilities;
8. Malpractice claims of non-medical professionals in connection with

rendering services to a business enterprise;

9. Insurance coverage disputes, bad faith suits, and third party indemnity
actions against insurers arising under policies issued to businesses, such as claims arising under a
commercial general liability policy or commercial property policy; and

10. Other complex disputes of a commercial nature, excluding those listed





in Section 111, below. Cases eligible under this category will normally have four or more parties,
multiple claims and defenses, third party, cross or counterclaims, complex factual or legal issues, or
other unusual features warranting assignment to the Complex Business Litigation Court.

B. Any of the following without regard to the amount in controversy:

1. Actions relating to the internal affairs or governance, dissolution or
liquidation rights obligations between or among owners (shareholders, partners, members), or liability or
indemnity of managers (officers, directors, managers, trustees, or members or partners functioning as
managers) of corporations, partnerships, limited partnerships, limited liability companies or partnerships,

professional associations, business trusts, joint ventures or other business enterprises;

2. Actions relating to trade secrets and non-compete agreements;
3. Intellectual property claims;
4. Actions relating to securities or relating to or arising under the state

securities laws or antitrust statutes;

5. Shareholder derivative actions and class actions involving claims that are
subject to the Complex Business Litigation Court, pursuant to this Order; and

6. Actions relating to corporate trust affairs or director and officer liability.

Il. Cases Not Subiject to the Complex Business Litigation Court.

The following types of matters are not ordinarily to be assigned to the Complex Business Litigation
Court:

A Appeals from the County Court;

B. Personal injury, survivor, or wrongful death matters;

C. Al individual and class action consumer claims;

D. Matters involving occupational health or safety;

E. Environmental claims which do not involve the sale or disposition of a business or

the claims addressed in Section I, paragraphs 8 and 9, above;

3





F. Matters in eminent domain;

G. Malpractice claims, other than those brought by business enterprises against
attorneys, accountants, architects or other professionals in connection with the rendering of professional
services to the business enterprise;

H. Employment law cases, other than those addressed in Section Il, paragraph B. 2.,
above;

l. Administrative agency, tax, zoning and other appeals;

J. Petition actions in the nature of change of name, mental health act, guardianship, or
government election matters;

K. Individual residential real estate and non-commercial landlord-tenant disputes;

L. Suits to collect professional fees;

M. Cases seeking a declaratory judgment as to insurance coverage for a

personal injury or property damage action;

N. Proceedings to enforce a judgment regardless of the nature of the

underlying case;

0. Actions by insurers to collect premiums or rescind policies;

P. Domestic relations matters, and actions relating to distribution of marital property,
custody, or support;

Q. Any matter required by statute or other law to be heard in some other court or court
division;

R. Any criminal matter, except criminal contempt in connection with a Complex
Business Litigation Court action;

S. Such other cases which are appropriately transferred out of the Complex Business L itigation





Court, pursuant to Section \ of this Order.

V. Assignment of Cases to the Complex Business Litigation Court.

A Effective immediately, the Civil Cover Sheet shall include an additional line and
box where the party or attorney signing the Civil Cover Sheet must certify whether the action is appropriate
for assignment to the Complex Business Litigation Court. A "Complex Business Litigation Court
Addendum to Civil Cover Sheet” (“Addendum?”), a sample of which is attached hereto as Exhibit “A,” is
hereby required to be filed with all initial filings that meet the Complex Business Litigation Court criteria
and which are filed on or after the date of this Order. The filing party or attorney shall indicate on the
Addendum the applicable type or types of action that qualify the case for assignment to the Complex
Business Litigation Court. A party’s or an attorney's signature on the Civil Cover Sheet shall constitute
certification that the matter is appropriate for the Complex Business Litigation Court. A copy of the Civil
Cover Sheet and Addendum shall be served on all parties.

B. Cases meeting the criteria to qualify for Complex Business Litigation Court,
pursuant to this Administrative Order, shall be assigned to Subdivision 32 in the Circuit Civil Division,
Orange County, by the Clerk of the Court.

C. Judges assigned to other Subdivisions in the Circuit Civil Division and/or
litigants may submit a request to the Administrative Judge of the Circuit Civil Division to assign/transfer a
pending case that meets the criteria of the Complex Business Litigation Court to Subdivision 32.

D. Controversies which may arise concerning the assignment/transfer of any case in
the Circuit Civil Division, including Complex Business Litigation Court cases, shall be resolved by the
Administrative Judge of the Circuit Civil Division.

V. Disputes Arising From the Civil Cover Sheet Designation.

If any party disagrees with the assignment or lack of assignment of a case to the Complex Business





Litigation Court, that party may file a “Motion to Transfer Divisions” with the Judge in the assigned
subdivision, and the motion will be resolved by the Administrative Judge of the Circuit Civil Division in
accordance with the Ninth Judicial Circuit Administrative Procedures for case re-assignment.

VI. Electronic Filing.

Pursuant to Florida Rule of Judicial Administration 2.525, all pleadings filed in any case
pending in the Complex Business Litigation Court divisions may be filed electronically in
accordance with the procedures adopted on March 30, 2006, by the Clerk of Court, Orange
County, Florida. (A copy of the procedures can be obtained on the Clerk’s website at

http://www.myorangeclerk.com/ECF/ecf procedures.shtml.)

Where a case is paper filed in a general civil division of the Court, and an order
transferring that case to the Complex Business Litigation Court is thereafter entered, the Clerk of
Court shall image all pleadings filed in that case and provide immediate electronic notification of
the transfer to the assigned Complex Business Litigation Court division. Litigants may then file
all subsequent pleadings electronically.

Per Supreme Court Administrative Order AOSCO07-22, paragraph b, “The Orange County
Clerk of Court shall continue to accept paper filings at no charge, other than statutorily required
fees.”

Administrative Order No. 2003-17-04 is vacated and set aside and has been incorporated
and/or amended herein.

DONE AND ORDERED at Orlando, Florida this 3 day of July, 2008.

/sl
Belvin Perry, Jr.
Chief Judge

Copies to:

Clerk of Courts, Orange County
Clerk of Courts, Osceola County
General E-Mail Distribution List
http://www.ninthcircuit.org
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EXHIBIT “A”

[CIVIL COVER SHEET COMPLEX BUSINESS LITIGATION COURT ADDENDUM]





CIVIL COVER SHEET COMPLEX BUSINESS LITIGATION COURT ADDENDUM
PARTY OR ATTORNEY FILING ACTION MUST SELECT WHICH APPLIES

Cases Subject to Complex Business Litigation Court. The principles set out below shall guide the parties and the Court
in the assighment of cases to the Complex Business Litigation Court. All jury, non-jury, injunction and class action cases
shall be assigned to the Complex Business Litigation Court if they are among the following types of actions:

A Any of the following where the amount in controversy is in excess of $75,000.00:
1. Claims arising from U.C.C. related transactions;

2. Claims arising from the purchases and sales of business or the assets of a business
including contract disputes, commercial landlord-tenant claims and business torts;

3. Claims involving the sale of goods or services by or to business enterprises;

4. Claims involving non-consumer bank or brokerage accounts, including loan,
deposit, cash management, and investment accounts;

5. Claims arising from the purchase, sale, lease of real or personal property or
security interests therein;

6. Claims related to surety bonds;

7. Franchisee/franchisor relationships and liabilities;

8. Malpractice claims of non-medical professionals in connection with rendering

services to a business enterprise;

0. Insurance coverage disputes, bad faith suits, and third party indemnity actions
against insurers arising under policies issued to businesses, such as those claims arising under a commercial
general liability policy or commercial property policy; and

10. Other complex disputes of a commercial nature, excluding those listed in
Section 11 of Administrative Order Number 2003-17-04. Cases eligible under this category will normally have
four or more parties, multiple claims and defenses, third party, cross or counterclaims, complex factual or legal
issues, or other unusual features warranting assignment to the Complex Business Litigation Court.

B. Any of the following without regard to the amount in controversy:

1 Actions relating to the internal affairs or governance, dissolution or liquidation
rights or obligations between or among owners (shareholders, partners, members), or liability or indemnity of
managers (officers, directors, managers, trustees, or members or partners functioning as managers) of corporations,
partnerships, limited partnerships, limited liability companies or partnerships, professional associations, business
trusts, joint ventures or other business enterprises;

2. Actions relating to trade secrets and non-compete agreements;

3. Intellectual property claims;





4. Actions relating to securities or relating to or arising under the state securities
laws or antitrust statutes;

5. Shareholder derivative suits and class actions involving claims that are subject
to Complex Business Litigation Court , pursuant to Administrative Order Number 2003-17-04; and

6. Actions relating to corporate trust affairs or director and officer liability.
NOTE: A copy of the Civil Cover Sheet and this Addendum must be served with the Complaint for all Complex Business

Litigation Court cases. See Administrative Order Number 2003-17-04 for further Complex Business Litigation Court
requirements.





		              FOR ORANGE COUNTY, FLORIDA








SUPREME COURT OF GEORGIA

Atlanta  October 11, 2012
The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

It is ordered that Paragraph 5 of Atlanta Judicial Circuit Rule 1004 governing the
Fulton County Superior Court Business Case Division, be amended to establish a
Transfer Fee not to exceed $2,500, as follows:

l.

The Judges of the Fulton Superior Court hereby create a "Business Case Division"
(hereinafter referred to as the "Division").

2.
The purpose of the Division is to provide judicial attention and expertise to certain
complex Business Cases.

3.

(a) The Division may accept for assignment Business Cases, which include actions
brought pursuant to the following:

(1) Georgia Securities Act of 1973, as amended, OCGA § 10-5-1, et seq.;

(i1) Uniform Commercial Code, OCGA § 11-1-101, et seq.;

(111) Georgia Business Corporation Code, OCGA § 14-2-101, et seq.;

(iv) Uniform Partnership Act, OCGA § 14-8-1, et seq.;

(v) Uniform Limited Partnership Act, OCGA § 14-9A-1, et seq.;

(vi) Georgia Revised Uniform Limited Partnership Act, OCGA § 14-9-100, et seq.;

(vii) Georgia Limited Liability Company Act, OCGA § 14-11-100, et seq.; and
In addition, Business Cases may include any action in which the amount in controversy (or,
in a case of injunction relief the value of the relief sought or the cost of not getting the relief)
exceeds $1,000,000 and where one or more parties to the action or the Court believes
warrants the attention of the Division, including, but not limited to, large contractual and
business tort cases as well as other complex commercial litigation involving a material issue
related to the law governing corporations, partnerships, limited partnerships, limited liability
partnerships, and limited liability companies, including issues concerning governance,
involuntary dissolution of a corporation, mergers and acquisitions, breach of duty of





directors, election or removal of directors, enforcement or interpretation of shareholder
agreements, and derivative actions.

(b) Notwithstanding anything contained herein to the contrary, cases that include the
following claims shall not be classified as a Business Case without the consent of all parties:

(1) Personal injury;

(i1) Wrongful death;

(i11) Employment discrimination; and

(iv) Consumer claims in which each individual plaintiff's claims are in the aggregate
less than $1,000,000.

4.

The Division is to be comprised of one or more Judges who manage, administer, and
try the cases assigned to this Division, as the Chief Judge shall designate (the "Division
Judge" or "Division Judges"). The Division Judges may select a judge to serve as the head
of the Division (the "Division Leader"), who will be in charge of addressing issues with
regard to case assignment, creating and implementing Division policies, representing the
Division to the public, and performing all other functions that are necessary for the
administration of this Division.

5.

A Business Case filed in the Fulton County Superior Court shall be eligible for assignment
to the Division based upon: (1) the parties' joint request; (2) the motion of a party; or (3) a
request submitted by the Superior Court Judge currently assigned that case, with notice to
the parties. By filing a motion to transfer a case into the Division pursuant to subsections (1)
or (2) above, the movant(s) agrees pursuant to OCGA § 15-6-77 (1) to pay, pro rata, a
transfer fee in an amount not to exceed $2,500 as set forth in the “Standing Order Regarding
Transfer Fee Amount” as currently published online at http://home.fultoncourt.org/
("Transfer Fee") to be used solely for the Business Court. Pursuant to Rule 1.2(B) of the
Uniform Superior Court Rules, the Clerk of Court shall maintain the original of such
Standing Order and provide copies of it, upon request. In the event that a Superior Court
Judge requests that a case be assigned to the Division pursuant to subsection (3), no such
Transfer Fee shall be required. The motion or request shall be directed to the Business Case
Division Committee, via the Business Court Program Director, to determine, after allowing
the parties twenty (20) days for briefing of the issue, whether the case is a Business Case
Division case and whether it should be accepted for assignment into the Business Case
Division. Pursuant to Uniform Superior Court Rule 6.7, the Chief Judge may shorten the
time requirement applicable to transfer motions upon written notice and good cause shown.

If so accepted, the Business Court Program Director shall reassign the case to a Division
Judge within the Business Case Division.






6.

Upon a motion or request, if a majority of the Business Court Committee deems the
case appropriate for assignment to the Division, the Business Court Program Director shall
assign the case to the Division. Within the Division, the Business Court Program Director
shall assign the Division's cases in rotation, taking into account, reasonably estimated
discovery, dispositive motions, availability of the Division Judge, the Division Judge's
current case load, and trial time, as far as practicable, and any other applicable concerns. The
Business Court Program Director shall make every effort to fairly assign the case load within
the Division.

7.
When an active Judge's case has been reassigned to a Division Judge as a Business
Case, the Court Administrator shall make such additional assignments to the active Judge
as are necessary to comply with these rules.

8.

The Chief Judge/District Administrative Judge shall select or re-select all Division
Judges from those Judges, considering their experience, training, and other relevant factors,
who volunteer for such assignment for a period of two years. At the end of each two year
term, the Chief Judge/District Administrative Judge shall decide the continuation of such
assignment if the Division Judge volunteers for continued service. The Chief Judge/District
Administrative Judge may reassign such Division Judge at any time in the best interests of
the Court and the Division.

9.
The Business Cases assigned to the Division shall be governed by applicable law,
including the Georgia Civil Practice Act, OCGA § 9-11-1, et seq., and the Uniform Superior
Court Rules.

10.

The Division Judges, in consultation with all parties and pursuant to applicable law,
shall have the ability to modify the schedule for the administration of Business Cases,
including the schedule for conducting discovery, filing dispositive motions, conducting
pre-trial procedures, and conducting jury and non-jury trials.

11.

In particular, the Division Judges, pursuant to OCGA § 9-11-5(e¢) may modify the
procedure for filing papers with the Court, including allowing such filings to be made by
facsimile or by e-mail with the Court. Upon the written consent of all parties and upon any
necessary waivers as may be required by law, the Division Judges may allow for service of





papers filed with the Court by electronic means, including by facsimile or by e-mail. In the
event that any procedures are modified pursuant to this paragraph, an electronic signature
shall be deemed an original signature.

12.

The Division Judges, in consultation with all parties, shall have the ability to order
non-binding mediation, arbitration, or other means of alternative dispute resolution as
dictated by the needs of a particular Business Case. The Division Judges themselves, with
the consent of all parties, may conduct such non-binding mediation, arbitration, or other
means of alternative dispute resolution.

13.

The calendar for the Division shall be prepared under the supervision of the Division
Judges and shall be made available to all parties with Business Cases pending in the
Division. Pursuant to agreement of the parties and the Court, the Court may notify parties
of such calendar by electronic means, including by facsimile or by e-mail.

14.

Subject to the rules of evidence, the Division encourages the parties to use electronic
presentations and technologically generated demonstrative evidence to enhance the
trier-of-fact's understanding of the issues before it and to further the convenience and
efficiency of the litigation process.

15.

Within thirty (30) days of a Business Case being assigned to the Division, or such
shorter or longer time as the Division Judges shall order, the parties shall meet with the
Division Judge to whom the Business Case is assigned to discuss the entry of a case
management order, including the following issues: (i) the length of the discovery period, the
number of fact and expert depositions, and the length of such depositions; (i1) a preliminary
deposition schedule; (ii1) the identity and number of any motions to dismiss or other
preliminary or pre-discovery motions which shall be filed and the time period in which they
shall be filed, briefed, and, if appropriate, argued; (iv) the time period after the close of
discovery within which post-discovery dispositive motions shall be filed, briefed, and, if
appropriate, argued; (v) the need for any alternative form of dispute resolution, specifically
including mediation; (vi) an estimate of the volume of documents and electronic information
likely to be the subject of discovery from the parties and non-parties, and whether there are
means by which to render document discovery more manageable and less expensive; (vii)
and modifications to the rules under the Civil Practice Act or the Uniform Superior Court
Rules as may be applicable to a particular case; (viil) such other matters as the Division
Judge may assign to the parties for their consideration. Prior to the meeting with the Division





Judge, lead counsel for each party shall meet in person to discuss subparts (1) through (viii)
of this paragraph. At the initial meeting with the Division Judge, the parties shall submit a
proposed case management order to the Division Judge for consideration.

16.
In an effort to reduce the length of discovery and quickly resolve any discovery
disputes, the Division Judges shall be available to the parties to resolve disputes that arise
during the course of discovery.

17.

In addition to telephone conferencing pursuant to Rule 9 of the Uniform Superior
Court Rules, by mutual agreement between the parties and the Division Judges, counsel may
arrange for any hearing or other conference to be conducted by video conference, subject to
the same rules of procedure and decorum as if the hearing or conference were held in open
court. In addition to charging the parties for other costs associated with Business Cases
pending in the Division, the Clerk may charge the parties a fee for such video conferencing
or may include the costs of such video conferencing in any standard fee charged to parties
participating in Business Cases pending in the Division.

SUPREME COURT OF THE STATE OF GEORGIA
Clerk’s Office, Atlanta

I hereby certify that the above is a true extract from
the minutes of the Supreme Court of Georgia

Witness my signature and the seal of said court hereto
affixed the day and year last above written.






Joint Consent for Case Assignment to the Business Court Pilot Project

Plaintiffs Full name: first, middle, last

VS.

Defendants  Full name: first, middle, last

Case no.

County

Submit this form to the lowa State Court
Administrator. Do not file this form with the clerk
of district court.

Joint Consent for Case Assignment to
the Business Court Pilot Project

1. Pursuant to the lowa Supreme Court “Memorandum of Operation” for the lowa Business Specialty
Court Pilot Project, the parties to this case hereby request and consent to assignment of this case to
the lowa Business Specialty Court Pilot Project.

2. The parties assert that the claims in this case meet one or both of the criteria set forth in section E of
the Memorandum of Operation as follows:

A. O Claims for compensatory damages totaling $200,000 or more.

B. [0 Claims seeking primarily injunctive or declaratory relief.

3. This case also satisfies one or more of the following criteria as set forth in section E of the
Memorandum of Operation, as the case involves (check if applicable):

A

w
U

I &G T mOo
OO000a0o

O

O

O

Technology licensing agreements or any agreement involving the licensing of any intellectual
property right, including patent rights;

The internal affairs of one or more businesses;

Claims of breach of contract, fraud, misrepresentation, or statutory violations between
businesses;

A shareholder derivative or commercial class action;

Commercial bank transactions;

Trade secrets, or non-compete, non-solicitation, or confidentiality agreements;
Commercial real property disputes;

Antitrust or securities-related actions;

Business tort claims.

4. The following reflect the status of this case:
A. Trial scheduling order (Rule 23.5) has been filed: (OQYes  (ONo
B. All parties have been joined: OvYes ONo

December 2013

Joint Consent for Case Assignment to the Business Court Pilot Project Page 1 of 3





Joint Consent for Case Assignment to the Business Court Pilot Project, continued

C.

The pleadings have closed:

If no, explain:

O Yes

Discovery has been completed:

If no, it shall be completed by: / /20

Month Day
A demand for a jury trial has been filed:

Year

Trial date is set:

If yes, trial is set to begin: / /20
Month Day Year
The estimated length of the trial is: days.

Pleadings have been filed:
(1) O Manually.

OYes ONo

O Yes
O Yes

(ONo
ONo

2 O Electronically in the Electronic Document Management System (EDMS).

(3) O Combination Explain:

Attach additional sheets if necessary.

List the names of plaintiffs and attorneys and the contact information for attorneys of plaintiffs.

Plaintiff names

Attorney names and addresses

Attorney email and phone numbers

[] Check this box if you are attaching a sheet listing additional names and contact information for plaintiff(s).

Continued on next page

December 2013

Joint Consent for Case Assignment to the Business Court Pilot Project

Page 2 of 3






Joint Consent for Case Assignment to the Business Court Pilot Project, continued

6. List of defendants and attorneys and contact information for attorneys of defendants.
Attach additional sheets if necessary.

Defendant names Attorney names and addresses Attorney email and phone numbers

[C] Check this box if you are attaching a sheet listing additional names and contact information for plaintiff(s).
7. The undersigned is attorney for the following

O Plaintiffs:

(O Defendants:

8. | certify under penalty of perjury and pursuant to the laws of the State of lowa that the preceding is
true and correct, that all parties to this action have agreed to join this Joint Consent, and that all
parties to this action and the lowa State Court Administrator have been served with a copy of this
Joint Consent.

, 20
Signed on:  Month Day Year Attorney’s signature
Attorney’s printed name Attorney’s law firm
Mailing address City State ZIP code
( )
Phone number Email address Additional email address, if applicable
Service to the State Court Administrator State Court Administrator Email: Business.Court@iowacourts.gov
(via email or regular mail): 1111 East Court Avenue Phone: (515) 281-5241

Des Moines, IA 50319

December 2013 Joint Consent for Case Assignment to the Business Court Pilot Project Page 3 of 3
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BUSINESS AND TECHNOLOGY PROGRAM
TASK FORCE REPORT

EXECUTIVE SUMMARY

This is a report of the Maryland Business and Technology Court Task Force created by
the General Assembly to consider the feasibility of establishing a specialized court
function within Maryland’s Circuit Courts to adjudicate business and technology
disputes. This blue-ribbon task force included appointees from the Maryland Judiciary,
Maryland’s House and Senate, the Maryland State Bar Association and members of the
Maryland business and academic communities.

After hearing from the business community, judges, legislators, lawyers and
representatives of other “business courts,” the Task Force recommends establishing a
statewide program with specially trained judges and mediators to resolve substantial
disputes affecting business entities, including the unique and specialized issues involving
technology. The Task Force considered a separate court division within only certain
counties, but concluded that creating local specialized courts was not needed or desired
by many judges and lawyers, and would unfairly discriminate against business entities
Jocated in other areas of the State.

The Task Force reviewed different models of “business courts” implemented in other
jurisdictions. ~ Recognizing the -effectiveness of Maryland’s Differentiated Case
Management (“DCM”) system, the Task Force concluded that a “program” based, in part,
on different models of business courts in other states would best take advantage of the
current DCM system, while providing a unique and specialized forum for handling
business and technology disputes.

Establishing a business and technology dispute management program like the one
detailed in this report provides Maryland with a unique opportunity to substantially
improve its perception among the business and technology communities as a preferred
place to do business. In the competitive national market for business, establishment of
such a program will serve to increase Maryland’s reputation as a place where disputes
involving substantial business interests are effectively and efficiently resolved, thus
increasing Maryland’s reputation as a favorable forum.'

BACKGROUND

Over the past decade, the Internet has grown at a tremendous rate. At the start of the
Clinton administration, there were less than a dozen sites on the worldwide web. This
number currently totals in the hundreds of millions. In light of the significant advances
brought about by not only the Internet, but also the bioscience, aerospace, and
information technology industries, to name only a few, the business environment is

Although providing great insight and perspective to the Task Force during its deliberations,

Judge John Eldridge, Senior Judge of Maryland’s Court of Appeals, respectfully abstained from
participating in the recommendations and findings included in this report. Judge Eldridge believes that
given his position as a Judge on the Court of Appeals, and the likely event that the Court of Appeals will be
required to examine the adoption of rules to effect the recommendations contained herein, it is proper for
him to abstain from inclusion in the report.
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changing at light speed. Business models that couldn’t have even been imagined a few
years ago are now commonplace. These technological advancements have, however,
created interesting dilemmas for all three branches of federal and state government.

In the legislative arena, elected officials must have a keen awareness of the significance
of technological trends, as well as a healthy regard for the limits of their ability to control
them. The executive branch is confronted with a similar dilemma. Regulations may
prove necessary to protect the public and prevent the improper use of technology, while
at the same time, efforts must be made to limit the breadth of such regulations so as not to
chill creative thought.

The role of the judiciary is even more problematic since its role is by design more re-
active than pro-active. Judges will be confronted with new and unique issues never
before seen as a result of emerging technology and new business models. Judicial
decisions will have to look forward to the potential impact of technology, as well as back
to established legal precedent. The Judiciary can nevertheless take a leadership role in the
development of new rules and enhancements in its functions to adapt to these new
challenges. Just as our judicial system created the state wide District Court system and
the nationally regarded DCM system, the pressure to change offers the Judiciary an
opportunity to forge its own adaptive institutions.

Maryland is poised at the forefront of the technological revolution. Already, Maryland
has one of the largest concentration of bioscience and aerospace companies in the
country. Maryland is first in the nation of percentage of technological workers in the
work force and can also claim top honors among states receiving research and
development awards from the National Institutes of Health.

Today, information technology is Maryland’s largest economic impact cluster.
Maryland’s information technology industry added over eighteen thousand new
technology jobs between 1993 and 1998 bringing the total employment attributable to the
information technology industry to well over 100,000. As of 1998, information
technology firms employed 56 of every 1,000 private sector workers in the State, and it is
believed that this number has significantly increased in the last two years. Maryland also
has one of the highest percentage of on-line households in the country with forty-six
percent of Maryland homes connected to the Internet.

Despite these impressive statistics, Maryland is still generally perceived by the business
community as anti-business. Whether accurate or not, such perception is often viewed as
reality. In an effort to change this perception, Maryland’s General Assembly, as part of
an overall plan to encourage technology companies to locate in the State (which includes,
among other things, adoption of the Uniform Computer Information Transactions Act and
the Uniform Electronic Transaction Act), passed House Bill 15 establishing this Task
Force to consider the feasibility of the establishment of a specialized court function to
effectively and efficiently administer business and technology disputes.

HOUSE BILL 15 (Chapter 10 of the Maryland Acts of 2000)

The General Assembly expressly stated its intent in passing House Bill 15 as follows:






It is the intent of the General Assembly that:

M

@

business and technology matters be treated efficiently and effectively in the
judicial system; and

the Chief Judge of the Court of Appeals consider the feasibility of the
establishment of a business and technology court division in Maryland, based on
a study to be completed by the Business and Technology Division Task Force, in
order to enable the circuit courts to handle business and technology matters in the
most coordinated, efficient, and responsive manner, and to afford convenient
access to lawyers and litigants involved in business and technology matters.

In establishing the Task Force, the General Assembly mandated that it solicit input from
both the Maryland business and legal communities, commence a review of the experience
of other states in creating so called business courts, and prepare a report on its findings
and recommendations to the Court of Appeals, the Governor, The Lieutenant Governor,
the President of the Senate, the Speaker of the House of Delegates, the House Judiciary
Committee, the Senate Judicial Proceedings Committee, and the General Assembly. The
General Assembly required this report to include a consideration of all operational
aspects of establishing a business and technology division, including;:

M

@
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)

)
©)

@)

@®)

the benefits, costs, and potential regative impacts to the State and, in particular,
the Judiciary that are associated with the establishment of a business and
technology division in Maryland;

the costs associated with and essential to the efficient operation of a business and
technology division;

the criteria for determining the type and monetary threshold of matters to be
assigned and procedures for assignment of matters to a business and technology
division;

a case management plan for the prompt and efficient scheduling and disposition
of matters assigned to a business and technology division, which shall identify
those matters that are appropriate for assignment to a specific judge who shall be
responsible for the entire case;

the use of alternative dispute resolution;

the feasibility of establishing an electronic filing system for pleadings and
papers;

the feasibility of establishing an expedited appeals process for matters assigned
to a business and technology division; and

the feasibility of either assigning technology-related criminal matters to a
business and technology division or of establishing some alternative means of
providing particular courts or judges with appropriate, specific training to deal
with technology related criminal matters.






Iv. INPUT FROM THE BUSINESS AND LEGAL COMMUNITIES

The Task Force heard testimony from a number of business people, judges, lawyers,
legislators and representatives of business courts established in other states including:

) Hon. Robert Bell — Chief Judge, Maryland’s Court of Appeals

2) Hon. Casper Taylor — Speaker of Maryland’s House of Delegates

3) Hon. Ellen Heller — Administrative Judge, Baltimore City Circuit Court

%) Hon. Paul Weinstein — Administrative Judge, Montgomery County
Circuit Court

%) Hon. James Smith — Judge, Baltimore County Circuit Court

6) Hon. William Chandler — Chancellor, Delaware Court of Chancery

©) Robert Haig, Esq. — Co-Chairman, New York Commercial Courts Task
Force

® William Clark, Esq. — Chairman, Business Law Section of the
Pennsylvania Bar Association and the American Bar Association
Committee on the establishment of Business Courts

© James Thompson, Esq. — Past President, Maryland State Bar Association

(10)  Gregory Wells, Esq. — Chairman, Litigation Section of the Maryland
State Bar Association

(1)  Roger Wolf, Esq. — Chairman, Alternative Dispute Resolution Section of
the Maryland State Bar Association

(12)  Richard Lewin — Secretary, Maryland Department of Business and
Economic Development

(13)  Philip Singerman — President, Maryland Technology Development
Corporation

(14)  David Schwiesow, Esq. — Vice-President and Associate General
Counsel, The Rouse Company

(15)  Henry Hopkins, Esq. — Chief Legal Counsel, T. Rowe Price and
Spokesman, Maryland Securities Association

(16)  Leonard Moodispaw — President, Essex Corporation

Individual members of the Task Force also polled committees of the Maryland State Bar
Association on which they are members, clients, constituents, and business people on
their thoughts concerning the Task Force’s charge. Also, as the Task Force was
comprised of a diverse cross section of judges, legislators, lawyers, educators, and
business people, each brought with them unique knowledge and experience to the Task
Force’s deliberations.

Although differences in opinion existed regarding the necessity of a separate business and
technology division,” as well as the precise model and methodology for its

2 The Task Force heard testimony concerning the need of a specialized business and technology
division, and indeed, engaged in its own spirited debate on the issue. Due to the unavailability of funds to
engage in a thorough study of cases currently pending in the courts, the Task Force was reduced to relying
on the experience of its members in determining the necessity of a specialized court function to hear such
disputes.

It has been the experience of other states that despite initial concerns regarding the necessity of
specialized procedures for the administration of business disputes, once such procedures were
implemented, those concerns proved unfounded. Moreover, with the increasing use of technology in our
society, and Maryland’s efforts to encourage technology businesses to locate in the State, the Task Force






implementation, the Task Force determined that there exists a general consensus that if
rules making Maryland’s courts more efficient and effective can be drafted, such rules
should be adopted. This report offers recommendations on the establishment of such
rules concerning the handling of substantive business and technology disputes.’

V. EXPERIENCE OF OTHER STATES

Ten Nine states currently have some form of an operational court function for the
specialized handling of business disputes. With one exception (Wisconsin), jurisdictions
instituting these functions have found that reaction has been enthusiastic. Businesses, as
well as the lawyers handling business litigation, believe that disputes are handled in a
more efficient, effective, and predictable manner. Moreover, the implementation of such
procedures has generally resulted in the increased efficiency of the courts as a whole as
complex business disputes requiring extensive court time are removed from the general
docket allowing judges to concentrate their efforts on other matters.’

It is important to note, however, that none of the states that have created or are
considering business courts have addressed specialization in technology. Just as
Maryland was the first state to put the Uniform Computer Information Transactions Act
into law, it is also the first state to consider a court with a special focus on technology
matters that will use technological tools to administer these disputes more effic iently and
effectively.

VI FINDINGS

From formal testimony heard by the Task Force, informal polling by its members with
their constituencies in the Bar, the Senate, The House, the State and Federal Judiciary,
and the Maryland business community, and review of the experience of other states, the
Task Force finds as follows:

¢)) Both the Maryland business and legal communities desire an efficient,
economical, and hospitable forum for the administration of business and
technology disputes in the circuit courts of our State. The key to this forum is to
assign judges who can handle cases involving complex business and technology
issues competently and in a timely manner regardless of the geographic sites of
the court, the dispute, or even the parties.

2 The experience of other states that have created business courts initially began
with a perception that such cases were not being handled satisfactorily by the
general jurisdiction courts in those states. These deficiencies gave impetus to the
creation of specialized business courts in those states which have taken various
forms. These specialized courts have significantly improved the efficiency with

assumed that the number of disputes falling within the jurisdiction of the Business and Technology Case
Management Program detailed in this report will only increase.

} A more detailed description of the testimony heard by the Task Force may be found in Appendix
A.

* A more detailed description of the experience of other states in adopting special procedures for
the handling of business disputes may be found in Appendix B.
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which business cases have been disposed of in those states. None of these states,
however, have created technology courts to specialize in the administration of
disputes involving complex technology issues.

None of the states which have created specialized business courts had
implemented a differentiated case management or other system similar to that
already adopted in Maryland. Even the witnesses who testified before the Task
Force from other states acknowledged the significance of Maryland’s DCM
system in which complex cases, including business and technology cases, may be
given increased attention.

Although there is no crisis in the handling of business and technology cases in
the Circuit Courts of this State, there are significant opportunities for
improvement. The substance of that improvement is more important than the
form it might take. Therefore, the tenefits that have been documented from the
experience of those states and localities which have instituted “Business Courts,”
“Business Divisions,” or “Business Case Management Programs” were
inventoried by the Task Force without reference to whether a division, as such,
was required.

Potential benefits of special procedures for the handling of substantive business
and technology disputes include:

(€))] Specialized training and education for those judges with experience in
business and technology issues, as well as the application of specialized
case management techniques and technology for the handling of these
cases.

(b) Greater efficiency resulting from the specialized training and education
of judges, clerks, and staff, as well as the application of the most modern
technology to the filing and processing of these cases.

(c) More timely, rational, legally correct, and perhaps most importantly,
predictable rulings from judges who are better trained and educated in
the relevant subject matter, and comfortable in handling these cases.

(d) A higher rate of settlement of business and technology cases because of
the increased correctness and predictability of an identifiable group of
judges whose competence is certified by the requisite degree of judicial
education and training and whose written opinions are circulated on the
Internet and other available media.

(e) Greater efficiencies in the disposition of other types of cases within the
jurisdiction of the Circuit Courts because of the increased time available
for them as a result of the removal of time consuming business and
technology cases from the general court docket.

The Task Force further finds that the Judiciary of Maryland should forthrightly confront
the fact that the trend toward voluntary professional specialization in western societies is
likely to continue into the twenty-first century. This trend has already irreversibly
manifested itself in the legal profession with the specialization of attorneys and expert






witnesses. The Judiciary, however, has, although not entirely,” declined to join this trend.
The Task Force believes that the inefficiencies and the reductions in the timeliness and
quality of judicial decision-making that will inevitably result from advocates with
specialized knowledge presenting cases to generalist trial judges with neither the
knowledge nor the time to devote to these cases will grow to a level which is intolerable.

The Task Force finds that, for the same reason it was not practical to establish Family
Divisions in all of the circuit courts of this State (i.e., those circuit courts having less than
seven (7) judges), it would not be practical to establish “Business and Technology
Divisions” in those same courts. The Task Force, therefore, concludes that it would not
be possible or practical to establish a “Business and Technology Division” in every
circuit court in this State.

The Task Force believes, however, it would neither be wise nor fair to provide
specialized management of business and technology cases in some jurisdictions, but not
others. This is particularly true since it is the public policy of the Executive and
Legislative branches to encourage high-tech businesses to locate in all parts of the State.
The Task Force, therefore, determines that it is neither necessary nor even the most
efficient organization of judicial resources to establish formal business and technology
circuit court divisions in certain limited jurisdictions in order to, in the words of the
statute, “enable the circuit courts to handle business and technology matters in the most
coordinated, efficient, and responsive manner and to afford convenient access to lawyers
and litigants involved in business and technology matters.”

Instead, the Task Force concludes that all of the benefits of the specialization of judges to
hear business and technology cases previously set forth, as well as a fair and equitable
allocation of judicial resources between different circuits, can be accomplished by the
establishment of a statewide “Business and Technology Case Manage ment Program” in
circuit courts of this State by Maryland Rules of Procedure as follows:

A. Organization

The Chief Judge of the Court of Appeals of Maryland, after consultation
with the various Circuit Administrative Judges, shall initially designate
not less than three (3) judges to the statewide Business and Technology
Case Management Program (the “Program™). The Chief Judge,
consistent with the caseload of the Program, may thereafter adjust the
number of judges assigned to the Program as needed. Pursuant to
Maryland Rule 16-101a.1, the Chief Judge may assign any judge
designated to the Program to sit temporarily in any other circuit court
within the judicial system for the purpose of carrying out the mandate of
the Program.

5 The judiciary has by Rule established “Family Divisions” in certain circuit courts in Maryland,
and by direction of the Chief Judge, ordered that no judge may hear a capital case without first completing
a specialized Judicial Institute education course.






B. Assignment of Cases to the Business and Technology Case Management
Program

1.

Cases subject to Business and Technology Case Management Program

The Task Force believes that any system for determining whether a case
should be assigned to the Program must be flexible. It is recommended
that the selection system be based upon a format that establishes that
some cases be presumptively included, while others are presumptively
excluded. As the legal and business worlds develop in the face of ever
emerging technology, however, it is contemplated, and indeed expected,
that such presumptions will be modified by judicial decision and/or rule.

If both parties agree to opt out of the Program, this should be permitted.
In resolving presumptions, consideration should be given to the desire of
both parties.

Assignment to the Program should be reserved for cases where there is a
substantial amount in controversy. This will typically include significant
monetary damages, but may also include consideration of potential future
economic loss in cases where non-monetary relief is the primary relief
being sought (i.e., injunctive or declaratory relief).

The Program should be limited primarily to cases involving business
entities, including individual sole proprietorships or individual partners
where the claim is against the partnership. Individuals, however, should
be permitted to take advantage of the benefits of the Program if involved
in a dispute appropriate for Program designation.

Cases should present commercial and/or technology issues of sich a
complex nature that specialized treatment is likely to improve the
expectation of a fair and reasonable resolution of the controversy because
of the need for specialized knowledge or expertise in the subject matter
or familiarity with some specific hw or legal principles which may be
applicable.

Thus, the Task Force recommends that notwithstanding anything to the
contrary in any Differentiated Case Management program, cases shall be
assigned to the Business and Technology Case Management Program
based on the following criteria:

a. Only complaints seeking compensatory damages totaling $50,000.00
or more, or complaints seeking primarily injunctive or other
equitable relief, will be considered eligible for assignment to the
Program if the other criteria identified below are met.

b. Actions in which the principal claims involve the following should
presumptively be assigned to the Program.

) Disputes arising out of technology development,
maintenance and consulting agreements including software,
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(vi)
(vii)

(viii)

(ix)

)

(xi)

(xii)

(xiii)

(xiv)

network and Internet web site development and
maintenance agreements.

Disputes arising out of the hosting of Internet web sites for
business entities.

Disputes arising out of technology licensing agreements,
including software and biotechnology licensing agreements
or any agreement involving the licensing of any intellectual
property rights, including patent rights.

Actions relating to the internal affairs of businesses (.e.,
corporations, general partnerships, limited liability
partnerships, sole proprietorships, professional associations,
real estate investment trusts, and joint ventures), including
the rights or obligations between or among shareholders,
partners and members or the liability or indemnity of
officers, directors, managers, trustees, or partners.

Actions  claiming breach of contract, fraud,
misrepresentation or statutory violations arising out of
business dealings.

Shareholder derivative and commercial class actions.
Actions arising out of commercial bank transactions.

Declaratory judgement and indemnification claims brought
by or against insurers where the subject insurance policy is
a business or commercial policy and where the underlying
dispute would otherwise be assigned to the Program.

Actions relating to trade secret, non-compete, non-
soliciation, and confidentiality agreements.

Business tort actions, including claims for unfair
competition or violations of Maryland’s Trade Secret or
Unfair and Deceptive Trade Practices Acts.

Commercial real property disputes other than
landlord/tenant disputes.

Disputes involving Maryland’s Uniform Computer
Information Transactions Act, including alleged breaches of
the warranty provisions provided in such Act.

Professional malpractice claims in connection with the
rendering of professional services to a business entity.

Claims arising out of violations of Maryland’s Anti-Trust
Act.






xv) Claims arising out of violations of Maryland’s Securities
Act.

c. Actions in which the principal claims involve the following shall be
presumptively not assigned to the Business and Technology Case

Management Program.
@) Personal injury, survival or wrongful death matters.
(i) Medical malpractice matters.

(iii) Landlord/Tenant matters.
@iv) Professional fee disputes.

\2 Professional malpractice claims, other than those
brought in connection with the rendering of professional
services to a business enterprise.

(vi) Employee/employer disputes, other than those relating to
matters otherwise assigned to the Program.

(vii)  Administrative agency, tax, zoning and other appeals.
(viii)  Criminal matters, inclﬁding computer-related crimes.’
() Proceedings to enforce judgments of any type.

d. Commencement of an Action

All subject actions shall be commenced as provided by applicable
statutes and the Maryland Rules. In all cases a copy of a Civil Non-
Family Cover Sheet, inchding any Business and Technology Case
Management Program addendum, shall be served with original
process on the parties. It is recommended that the currently used
Civil Non-Family Cover Sheet be modified to specifically address
cases falling within the jurisdiction of the Program. These
modifications should include designations to be filed by the parties
indicating which presumptively included category or categories the
party believes its case falls within so as to assist the judge assigned
to the matter in determining applicability of the Program to the
dispute.

 The Task Force does not believe that technology and computer related criminal matters require
assignment to the Program. Although involving new means of committing crime, such matters still involve
fundamental principles of substantive and procedural criminal law that can be adequately resolved by
members of the Judiciary experienced in the handling of such matters.
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c.

Case Management Procedures

1.

Authority Over Business and Technology Case Management
Program Status.

Where there is a dispute as to whether the case is properly
assigned to the Program, such dispute will be resolved by the
Administrative Judge of the County in which the case is filed or
the Administrative Judge’s designee as soon as practicable after
the case becomes at issue (i.e., the filing of an answer or other
responsive pleading by the defendant).

Tracks within Program

A Business and Technology Case Management Program
Expedited Track shall exist for matters in which the parties
consent and minimal discovery is required. Such an expedited
track shall provide for discovery to be completed and a trial date
scheduled within ninety days of the defendant’s filing of an
answer. Other matters should presumptively be designated
Business and Technology Case Management Program Standard
Track. This standard track should provide for discovery to be
completed and a trial date scheduled within nine months of the
defendant’s filing of an answer. Actions in which preliminary
injunctive relief is sought may be appropriate for either track
depending upon the circumstances.

Motion Practice and Discovery Motions

The Program Judge to whom the action is assigned shall hear all
proceedings until the matter is concluded, except under
exceptional circumstances where the Judge may make
arrangements for certain discovery and other pretrial motions to
be heard by one of the other Program Judges.

Rules to Show Cause and Emergency Motions and Petitions.

Unless there is a dispute as to Program applicability, show cause
orders and emergency motions and petitions shall be referred to a
Program Judge for immediate disposition. If there is any dispute
regarding Program applicability, that dispute shall be referred to
the Administrative Judge, or the designee of the Administrative
Judge, of the County in which the case is filed for immediate
disposition prior to hearing the emergency motion(s).

Publication of Written Opinions
Opinions of the trial court judges designated as Program Judges
shall be published on the Internet in the same manner as the

appellate courts of this State through the Maryland State Bar
Association and the Daily Record. To the extent practical,
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VII

Program Judges should discuss these opinions with each other in
an attempt to insure consistent decisions.

f. Additional Recommendations

1.

The Task Force does not deem it appropriate to attempt to
further specify the rules, regulations, policies, and procedures
under which the recommended enactment of the statewide
Program would operate. The operational rules are best left to
Maryland’s Standing Committee on Rules of Practice and
Procedure to recommend and the Court of Appeals of Maryland
to adopt. The Task Force notes that a number of states (.g.,
Pennsylvania, North Carolina and Wisconsin) have published
business case management plans and procedures that may
provide a useful framework for the development of rules,
regulations, policies, and procedures for the Program.

The Task Force recommends the creation of a committee, either
of the Conference of Circuit Judges or the Judicial Conference,
to further develop and continually oversee the operational details
of the Program, after consultation with and ongoing input from
the appropriate Sections (i.e., Business Law, Litigation, and
Alternative Dispute Resolution) of the Maryland State Bar
Association, as well as the business community.

The Task Force recommends that the Judicial Institute of
Maryland, the entity charged with educating judges in Maryland,
in consultation with the Maryland State Bar Association,
MICPEL, and the Universities of Maryland and Baltimore Law
Schools, develop a program for the training and continuing
education of judges, clerks, and staff who will have duties
associated with the Program.

The Task Force recommends that the Business and Technology
Case Management Program be prominently displayed on the
Judiciary’s website. The utilization of the Judiciary’s website is
recommended because it would demonstrate the Maryland
Judiciary’s ability to be cutting edge. In addition, it is currently
the research vehicle of choice, particularly for technology
companies, and is the easiest option to update. The Task Force
further recommends that the Program be similarly displayed on
the Maryland Department of Business and Economic
Development web site and linked to other State and legal web
sites.

EXPEDITED APPEALS

House Bill 15 further requires the Task Force to examine, and report on, a number of
other issues relating to the establishment of a Business and Technology Program,
including the establishment of rules regarding expedited appeals, the use of alternative
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dispute resolution techniques, and the electronic filing of pleadings and other uses of
information technology. As for the establishment of rules regarding expedited appeals,
the Task Force believes that existing rules, statutes and case law provide all of the
authority necessary for expediting appeals to Maryland’s Appellate Courts in important
cases presenting a real need for expedition. Thus, special rules to expedite such appeals
for cases falling within the jurisdiction of the Program are unnecessary.

The principal rule providing for an expedited appeal is Rule 8207(a). Although Rule &
207(a) is limited to the Court of Special Appeals and to situations where all parties agree
upon expedition, there are other rules which authorize both appellate courts to expedite
cases even without the consent of the parties.

For example, Rule 8-206(b), dealing with prehearing conferences in the Court of Special
Appeals, provides the parties and the court a mechanism for agreeing upon “the time or
times for filing the record and briefs, and other pertinent matters.” Rule 8-412, setting
forth the times for transmitting the record, which is applicable to both appellate courts,
provides in subsection (d) that, “[o]n motion or on its own initiative, the appellate court
having jurisdiction of the appeal may shorten . . . the time for transmittal of the record.”
Expedition can also be effected under Rule 8113(b), which states that the parties may
agree on a "Statement of the Case in Lieu of Entire Record.” If the parties so agree, there
is no need to have the trial court record prepared and transmitted to the appellate court, as
the agreed statement becomes the record on appeal.

Furthermore, Rule 8 521(b) authorizes either appellate court, either on motion or on its
own initiative, to advance a case. There have been numerous instances, involving
important cases which had to be decided promptly where the Court of Appeals has
dispensed with the requirements for record extracts and briefs, has heard the case soon
after the trial court’s decision on the papers filed in the trial court, and has decided the
case shortly after oral argument. In addition to the recent Public Service Commission
electric deregulation case, some examples include Save Our Streets v. Mitchell, 357 Md.
237, 743 A.2d 748 (2000); Stevenson v. Steele, 352 Md. 60, 720 A.2d 1176 (1998);
Blount v. Boston, 351 Md. 360, 718 A.2d 1111 (1998); Hertelendy v. Board of Educ., 344
Md. 676, 690 A.2d 503 (1997); State Election Bd. V. Election Bd. Of Balt., 342 Md. 586,
679 A.2d 96 (1996); Roberts v. Lakin, 340 Md. 147, 665 A.2d 1024 (1995); Maryland
Aggregates v. State, 337 Md. 658, 655 A.2d 886, cert. denied, 514 US. 1111, 115 S.Ct.
1965, 131 L.Ed.2d 856 (1995).

In addition to the provisions of the Maryland Rules discussed above, some statutory
provisions can be invoked to assist in expediting appeals. For example, Maryland Code
§ 12-201 of the Courts and Judicial Proceedings Article authorizes the Court of Appeals
to issue a writ of certiorari prior to the decision by the Court of Special Appeals. The
Court of Appeals may do this on petition of any party or on its own initiative. When a
case involves an important issue which is likely to be resolved by the Court of Appeals
eventually, the matter can be expedited by the issuance of a writ of certiorari soon after a
notice of appeal is filed, thereby by-passing the Court of Special Appeals. The above-
cited cases are also examples of this.

For all of these reasons, the Task Force does not believe it is necessary to establish new

rules to expedite appeals of cases handled by a Business and Technology Case
Management Program.
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VIII. ADR (Alternative Dispute Resolution)

It has been proven in other states that the types of cases that the Task Force believes
should be referred to the Business aid Technology Case Management Program are
particularly appropriate for resolution through the use of ADR techniques. In many cases
the parties have worked together and may want to continue their association. Efforts
should be made to build on these relationships rather than dissolving them as so often
happens in the adversarial nature of litigation. Even if placed on an expedited track,
litigation is going to be costly both in dollars and in executive and employee time — time
that could more productively be directed toward running and growing the respective
businesses. Additionally, there is the cost of having this unresolved issue weighing on
the businesses and impairing their ability to move forward.

The currently existing DCM system generally encourages the use of ADR. While
mediation is the process most frequently used, other processes such as non-binding
arbitration and neutral case evaluation (NCE) should be considered in appropriate cases.
Many of the circuit courts already have in place DCM and ADR coordinators with a
system in place to refer cases to ADR before a list of approved mediators (e.g. Anne
Arundel County, Baltimore County, Baltimore City, Montgomery County, and Prince
George’s County), and a Business and Technology Case Management Rogram can
simply build on the experience of these jurisdictions in implementing specialized ADR
procedures.

It is recommended that all cases assigned to the Program be referred to ADR. Although
Title XVII (§ 17-103) provides that either party can opt out of an ordered fee for service
ADR process, experience has proven that this is rarely done, especially where business
entities are involved. The earlier in the process ADR is used the greater the chance of
cost savings. However, not all cases are ripe for ADR without some discovery. The
practice of most Maryland Circuit Courts using ADR is to refer the cases to mediation as
soon as the case is at issue with a deadline for when the ADR must be completed. The
parties, their lawyers, and the mediator, arbitrator, or neutral case evaluator then
determine the most appropriate time to use ADR.

Since many of the cases being considered for referral to the Program are currently being
handled by persons already trained as mediators, it will not be necessary to equire
additional training with regard to mediation techniques. The Task Force believes,
however, that specialized training for the mediators designated as qualified to handle
cases in the Program must be provided. This would include specialized training in both
business and technology issues.

The ADR referral orders in most circuit courts currently provide that mediators will be
paid $150.00 per hour for civil cases to be divided equally between plaintiffs and
defendants. Some courts have specially assigned individual cases to specific persons and
provided for higher reimbursement by the parties, with their consent. The fee structure
may need to be reviewed as special expertise is being required. The fees should fairly
compensate the ADR provider yet not be too expensive as to deter parties from engaging
in the process.

7 Title XVII of the Maryland Rules, effective January 1, 1999, discusses the processes (§ 17-102)
and the training required for a person to be eligible to be on a court approved referral list (§§ 17-104, 105).
Amendments to these rules are currently before the Court of Appeals.
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IX.

The expanded use of ADR in the Circuit Courts of Maryland has been a great benefit to
reducing costs as well as case backlogs. The Task Force strongly recommends that ADR
be an integral part of any Business and Technology Case Management Program.

ELECTRONIC FILING

The Task Force was also charged with evaluating the feasibility of establishing a system
for the electronic filing, or “e-filing,” of pleadings within a Business and Technology
Case Management Program. In its basic form, efiling simply allows law firms and
courts to exchange documents electronically. In its more integrated form, it allows law
firms to submit documents, view docket entries and submit filing fees directly into the
court’s workflow processes and systems. In turn, the court can conduct internal business
with electronic routing of documents and activities. Courts can also submit electronic
orders, opinions and administrative messages and actions to law firms in electronic
formats.

Generally, law firms that represent businesses have automated practice management
systems and create one hundred percent of their internally-generated documents using
word processing and document management systems. It is now commonplace for
business-oriented law firms to use e-mail extensively to exchange electronic documents
with clients. Indeed, clients are demanding such exchange.

The courts in Maryland have a distinct advantage as they are, for the most part, already
fully automated. The Judicial Information Systems (JIS) and case management systems
in the Circuit Courts of Montgomery and Prince George’s County provide one hundred
percent coverage of all pending cases. The administrative office of the courts, JIS and
county governments also provide microcomputers and word processing capabilities to
every Circuit Court Judge’s chambers throughout the state. A significant number of
Circuit Court Judges have internal e-mail capabilities through courthouse networks, and a
growing number have modem and even network based high-speed Internet connections.

A. Non-Use of E-Mail for e-filing

Except in extremely limited circumstances, neither the courts nor the law firms in
Maryland have used electronic mail for filing or service. This reluctance is well
grounded. In spite of emerging standards for e-mail, there can be significant
incompatibility between mail systems and substantial problems in exchanging documents
created in incompatible word processing formats. Word and WordPerfect documents can
have significant incompatibilities, particularly with paragraph numbering, tables of
citations, and precise recreation of formats, such as headers, footers and footnotes.
Indeed, this Task Force has experienced some problems in the exchange of meeting
agendas and minutes between members.

Once filed it is frequently impossible to maintain public record level control over e-mail
storage and computer directories. Finally, even if a document is “electronically
delivered” by e-mail, the clerk’s office has to post the receipt, create a docket entry and
oftentimes print the document to get it to chambers, file it in permanent storage at the
courthouse and even microfilm or image scan the document for back-up storage systems.
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B. E-Filing’s Secure and Compatible Formats

E-filing allows law firms to transmit electronic documents to courts and to each other in
compatible formats, complete with an automatically generated docket entry and a
permanent filing retrieval system and audit trail.

Instead of using e-mail, e-filing uses the Internet FTP or File Transfer Protocol to
transmit the document and associated filing data to a neutral but highly secure web site.
The court connects with this web site through a single, secure channel rather than allow
thousands of lawyers to have direct access to the court’s systems. The web site and
underlying databases maintain a highly traceable audit and retrieval trail while the
document is delivered to the court and to counsel designated for service in a format that
eliminates incompatibility between word processing formats

C.  E-Filing in Maryland (1995 — 2001)

In 1995 Prince George’s County began one of the earliest successful e-filing pilot
projects. The project was a demonstration initiated by the National (enter for State
Courts.

For the last three to four years the Circuit Court for Baltimore City has laid the
foundation for an efiling system for over 10,000 asbestos cases. Baltimore began its
initial efforts to contract for a first generation efile system called CLAD (Complex
Litigation Automated Docket) offered by Lexis-Nexis. CLAD has been continuously in
use in the Superior Court of Delaware and other jurisdictions since 1991 for asbestos,
environmental, insurance, and tobacco cases.

D. E-File Costs

One of the prevailing e-filing systems, JusticeLink, involves no direct financial
expenditure for software by the court. The business model for installation, data
conversion, user training, maintenance and user support is built on transmission fees by
the sender and access fees by those other than the receivers of the documents or the court.
JusticeLink charges $0.10 per page with a $2.00 minimum for filing and a $2.00
minimum for service. There is no charge for indefinite storage in a highly secure and
redundant processing facility. Another prevailing system, WestFile, presently
contemplates either a $10 - $15 delivery fee or a prepaid subscription plan, again, with no
charge to the court. These delivery prices are either competitive with current manual
costs for delivery or well below them. Although the law firms and parties financially
support the system, they end up paying less than the same task in a manual system.

Courts and law firms will need to devote time and resources to the installation of certain
software and training. Vendors will need access and some labor effort to examine
equipment, set up the system, address any data conversion issues and coordinate training
efforts. These costs are best absorbed by the larger law firms that traditionally represent
businesses in their legal disputes. This proved true in New York where an e-filing system
was initiated in its business court. Firms appearing before the business court were, in
effect, made to be guinea pigs for establishment of an e-filing system that will soon be
rolled out to the general docket.

There can be indirect costs for a court to upgrade its computers, printers and Internet
connections. If a judge hears a case within the Program in a jurisdiction with insufficient
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computing equipment or telecommunications facilities, there could be delays and costs
needed to implement the needed upgrades or use a temporary facility with proper
equipment.

E. Feasibility of e-filing for a Business and Technology Court Function

It is both feasible and cost effective for the Business and Technology Case Management
Program to use efiling. Lawyers and the court can exchange documents and conduct
their work more productively, efficiently and effectively. There is considerable value in
allowing a court devoted to the resolution of disputes between business and technology
companies to use the dominant media by which the litigants and their lawyers create
documents, exchange them and communicate with each other.

Based on experiences in other jurisdictions and the groundwork already in place from the
efforts with the Baltimore asbestos cases, the Task Force has been told that e-filing can
be made operational in less than two months. With relatively minimal costs, the Business
and Technology Case Management Program can start its existence with its own statew1de
“virtual” docket and document exchange repository.®

CONCLUSION

The Business and Technology Division Task Force was composed of a diverse cross
section of judges, legislators, educators, lawyers, and business people. We have joined
together in making these recommendations to graft a statewide business and technology

® In addition to establishing electronic dockets, calendars and e-filing, the Business and

Technology Case Management Program should consider using other technologies to conduct its business.
By taking advantage of different technologies for publishing case data, exchanging information and
electronic conferencing, the Program can improve its own productivity. These tools, which should be
affordable and comply with open standards, include:

1. On-line repositories of evidentiary materials (digital images of documents,
electronic transcripts, computer based and computer generated documents and
other evidence) for use by parties and hearing officers.

2. Multimedia briefs — Business litigators are increasingly using presentation and
desktop publishing software to compose briefs on CD-ROM disks and e-filing
sites. These briefs not only include digital exhibits in the text, but also include
links for references to the record, the case law and even high tech exhibits such
as computer animations and video clips.

3. Double blind bid and offer software allowing parties to post double-blind
settlement offers on a highly secure web-site. The applications analyze the
spread between the bids and allow multiple rounds of bidding.

4. Whiteboards or Netmeeting — This technology uses a live Internet site for parties
simultaneously review an exhibit or even mark-up an issue online. NetMeeting
software comes free with Microsoft Windows while Internet-based services such
as WebEx and PlaceWare allow anyone with a web browser to conduct on-line
meetings by collaborating on documents, screen shows and “whiteboards”
which function like a blackboard in which anyone can draw a diagram that
appears on the screens of every participant’s computer.

5. Video conferencing - This technology can be very effective in settlement
conferences, remote examinations of expert witnesses and on-line court
hearings.

17






court function onto the already successful DCM system in an effort to improve the
efficiency of an outstanding Judiciary. We do not view these recommendations, as some
have suggested, as a “slippery slope,” leading to the unwarranted proliferation of
specialty courts.  Other jurisdictions have found that the establishment of so-called
business courts, divisions or programs have succeeded in administering business disputes
more effectively without leading to such a problem. Indeed, the realities that have guided
our deliberations and driven our recommendations, i.e., the increasing specialization of
the world around us generally, and the legal profession, in particular, have compelled our
conclusion and recommendation that an even better and more specially trained judiciary
is required in order to efficiently serve the citizens of our State in the twenty-first century.

This proposal for a Business and Technology Case Management Program, we believe, is
unique and innovative, and provides Maryland with the opportunity to shed its perception
as having an anti-business atmosphere while not damaging the integrity of the Judicary.
Indeed, this report has already attracted extensive local and national attention. Having a
court that has special business and technology competence and uses technology to
administer its docket puts Maryland in the forefront of adaptation to the new realities of
the Information Age.
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APPENDIX A
INPUT FROM THE MARYLAND BUSINESS AND LEGAL COMMUNITIES

Testimony heard by the Task Force from Maryland citizens can be broken into the
following categories: (1) commentary from Maryland businessmen and women; (2)
commentary from various committees and members of the Maryland Bar Association;
and (3) commentary from Maryland’s judiciary.

A. Maryland’s Business Community

Commentary from the Maryland business community has been overwhelmingly
favorable. Maryland has long been looked upon by the business community as having an
anti-business atmosphere. The business people who testified before the Task Force
uniformly agreed that implementation of a business and technology function within the
State Circuit Court System would prove to be a significant step in changing this
perception. Although not one witness testified that the implementation of such a function
will prove to be the deciding factor in whether a business chooses Maryland as its state of
incorporation or principal place of business, the establishment of such a division will
certainly weigh in favor of Maryland being chosen. For example, one witness who
testified before the Task Force testified that the entry of what his organization perceived
to be a misguided and incorrect judgment in another state has led his company to re-
evaluate its holdings and operations in that state. Establishment of a division in the State
Circuit Court System that specializes in business and technology issues would, in the
mind of this witness, greatly reduce the chance of such a judgment being entered here.

The business people who testified before the Task Force all believe that the establishment
of a specialized court function to handle business and technology disputes will provide a
number of benefits to not only the business community, but to the judicial system as a
whole. For instance, businesses will be able to receive quick and efficient decisions from
the court in cases where every day that the case remains undecided costs the parties
significant sums of money. Decisions of such a specialized court, in the eyes of the
business community, will also be more predictable in that decisions will be made by
judges that are educated in business and technology issues. Parties will also be able to
rely on written decisions from the trial court which will not only prove helpful in
litigating disputes, but will also guide corporate officers and directors in making
everyday decisions. Such guidance may actually reduce the number of disputes filed.
The business community believes that the issues raised in cases of these types typically
involve complex issues at every stage, including discovery, and need the focus and
attention of experienced judges. The establishment of a specialized court function would
improve the quality of judicial and business administration and generally improve the
overall business climate.

Finally, the business people who testified before the Task Force focused on their
experiences in other states where specialized divisions for the administration of business
disputes have already been established. Other states, particularly New York, have found
that all parties are benefited by the establishment of a separate division for complex
business cases because of the removal of such cases from the general civil docket
rotation. By removing these cases from the general rotation (which although typically
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involve a small percentage of the total cases in the system, occupy a disproportionately
large amount of judges’ time), the overall efficiency of the system is greatly increased.
For all of these reasons, the business community seems uniformly in favor of the
establishment of a Business and Technology Case Management Program.

B. Maryland’s Judiciary

Maryland’s judiciary takes a somewhat different view of the establishment of such a
function. Although the judiciary firmly supports the efficient and effective resolution of
all matters pending before it, as well as the establishment of any procedures which can
improve the overall efficiency and effectiveness of the courts, the judiciary questions the
need for a separate division and is concerned that the establishment of a separate
Business and Technology Division will lead to the unwarranted proliferation of other
specialty courts. The judiciary (as well as other groups who question the necessity of the
establishment of a Business and Technology Division) point to the establishment of
Maryland’s DCM program and note that none of the other states which have created

specialized business courts had implemented a similar system prior to creation of its

business courts. This is an important distinction between Maryland and these other states
as there was no evidence presented to the Task Force that there is any substantial problem
in the handling of complex cases in Maryland’s Circuit Court System. Indeed, even the
witnesses from other states that have created business divisions acknowledged the

significance of Maryland’s DCM system in which complex cases, including business and
technology cases, can be given increased attention.

For example, in the Circuit Court for Baltimore City, cases receive a computerized
scheduling order when the case becomes at issue, which sets forth a trial date, a
mandatory settlement conference, and deadlines for completion of pre-trial discovery and
the filing of dispositive motions. Moreover, the Court provides for a customized
scheduling order upon written request by any party. Finally, complicated cases, upon
request of the parties, may be specially assigned to a particular judge so as to reduce the
amount of time necessary to educate the judge hearing the various issues, and hopefully
insuring consistent rulings.

Notwithstanding these concerns, the judiciary is firmly in favor of specialized training
and education in all areas of the law, including business and technology law, as well as
the application of specialized case management techniques and technology for the
handling of these cases. Greater efficiency will result from this specialized training and
education of judges, as well as the application of the most modern state of the art
technology to the filing and processing of these claims. More timely, rational, legally
correct, and predictable rulings will result from the handling of these cases by better
trained and educated judges whose written opinions are made available to the public.

C. Maryland State Bar Association

Lastly, the opinion of the committees and members of the Maryland State Bar
Association, not surprisingly, runs according to the type of law engaged in by the
practitioner. The Business Law and Law Practice Management Sections of the Maryland
State Bar Association are supportive of the establishment of a Business and Technology
Division or Case Management Program. The Litigation Section, on the other hand, has
expressed opposition to a separate division, instead preferring to address business and
technology litigation with modifications to the existing DCM system.
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The Business Law Section believes that the establishment of a separate business division
could substantially improve the quality of decisions in business cases, as well as the
efficiency with which Maryland courts decide these cases. By specially assigning
business cases to a particular judge who has interest, experience and specialized
education in business matters, the quality of decisions in such cases will be significantly
improved. Moreover, having one judge assigned to a case to hear and decide all issues
arising in that case could improve judicial efficiency by eliminating the need to
repeatedly educate different judges on the often extensive and complex facts of a
business case.

The Business Law Section also points to the experience of other states wherein the
burdens on the court system have been reduced by removing complex business and
technology cases from the general docket. Experience shows that business litigation is
typically far more complex than other forms of litigation and as a result, business cases
often require the courts to spend a disproportionately large amount of time on a relatively
small number of cases. As a business court could be designed to accommodate these
cases and facilitate their resolution, the overall efficiency of the court system could be
improved. Where complex business cases are given special attention, the experience in
other states has proven that such cases typically resolve more quickly thereby improving
the overall efficiency of the entire court system. Thus, the Business Law Section
contends, a specialized Business and Technology Division would help to process all
Maryland cases, civil and criminal, faster and more efficiently, thus providing
Maryland’s over-crowded dockets some relief.

The Business Law Section further contends that the establishment of a Business and
Technology Division within the State Circuit Court System could increase the number of
business entities incorporated and headquartered in Maryland which improves the State’s
overall economy. The Section believes that the quality of the State’s court system can
have a significant impact on the selection of the state of incorporation of a business
because of the increased likelihood that legal action involving that company will be
brought in that selected state. Having a business and technology court in Maryland may
make incorporation and headquartering of businesses in Maryland more attractive.

The Litigation Section believes that the current DCM program, with some modification,
should be able to handle the concerns relating to complex business and technology cases.
The Litigation Section further believes that the creation of a separate division solely for
business and technology cases may, in a myopic effort to attract more businesses to
Maryland, lead to the view that the State’s judiciary is “pro-business.” Although
certainly attractive to business owners, such a perception (whether real or illusory) could
prove harmful to the public perception of the court system for the administration of
justice, no matter who the parties may be.

The Litigation Section recognizes, however, that technology cases are relatively new to
the judicial system and may require specialized procedures. This Section believes that
the DCM system provides a ready solution of the “problems” brought on by these cases
and could serve to make Maryland more “business friendly” without a misconceived
perception of bias on the part of the judiciary. Towards that end, the Litigation Section
proposes that a track be established within the DCM system that would facilitate the fair,
prompt and efficient disposition of technology and business cases. Further, the Litigation
Section proposes specialized training and education for judges handling these matters and
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the establishment of a panel of trained mediators who could help resolve technology
cases. The Litigation Section further recommends:

1.

Establishment of an Maryland State Bar Association program offering training to
officials in the Maryland Department of Business and Economic Development on
the unique tenefits of the Maryland court system in resolving technology and
business disputes.

Encouraging the General Assembly to approve increased spending for the courts
to upgrade electronic information and filing systems.

Establishment of an Maryland State Bar Association committee to monitor
developments concerning business and technology litigation and make
recommendations for future changes within the court system to keep pace with
this rapidly changing area.

Use of the trained mediators to prepare a memorandum of law highlighting
technology issues for the trial court in the event matters are not resolved in
mediation.

The Litigation Section believes that all of these recommendations will effectively address
the issues that arise with complex business and technology cases.

22






APPENDIX B
EXPERIENCE OF OTHER STATES

A state by state survey was conducted by the Task Force to determine the status of
business courts in other states throughout the country. The following is a summary of
this survey:

1. Ten states have operational business courts or tracks — Delaware, Illinois,
Massachusetts, Wisconsin, Nevada, New Jersey, New York, North Carolina,
Pennsylvania and Virginia.”

2. Two states have established complex litigation courts which hear, among other
types of cases, complex business litigation — California and Connecticut.

3. Fourteen states have had some form of discussion about establishing a business
court, with some states creating task forces to study the feasibility — Arizona,
Colorado, Florida, Georgia, Kentucky, Maryland,. Michigan, Minnesota,
Mississippi, Missouri, New Hampshire, Ohio, Oklahoma and Texas."

4. Twenty-four states have no current plans to propose establishment of a business
court.

Of the states that have some sort of specialized court to hear complex business litigation,
Delaware is the best-known, most highly respected, and long-standing. Delaware’s Court
of Chancery has existed for over two hundred years and has traditional equitable
jurisdiction. Its business specialization is not the result of a formal decision to specialize,
but rather the incorporation of a large number of companies in Delaware due to its
favorable corporate statutes, and the equitable nature of so many of the disputes in which
those companies are involved.

The Court of Chancery has five members who each handle approximately two hundred to
two hundred twenty-five cases per year. Each member of the Court is responsible for
overseeing each case assigned to him until resolution. Members typically draft
approximately sixty opinions each year, half of which are published.

The Court’s Chancellor, William Chandler, testified before the Task Force that business
litigation makes up approximately ninety-five percent of the Court’s docket and that the
effectiveness of the Court, as well as its national reputation, is brought on by a thorough
understanding of corporate issues. Members of the Court of Chancery often discuss
complex issues among themselves, and review opinions prior to release to the parties and
the public to insure consistency.

Upon request, cases may be expedited with discovery and trial completed in as little as
three months. Parties may also seek expedited appeals to the Delaware Supreme Court.

® Wisconsin’s business program, although rarely used, is still operational.
1% As previously set forth, the states that have adopted business courts or are considering adoption

of such a court, only Maryland has proposed a division of its general jurisdiction court that focuses on both
business and technology issues.
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In New York, the movement toward establishment of a business court began in January
1993, when New York County established four specialized "Commercial Parts" to hear
complex commercial and business cases. Four experienced judges were assigned to staff
this court which led to a thirty-five percent increase in the disposition of business cases in
1993 as compared to 1992.

In January 1995, the Commercial and Federal Litigation Section of the New York State
Bar Association issued a comprehensive report recommending establishment of a formal
commercial court. The Commercial Division began hearing cases on November 6, 1995,
and five New York State Supreme Court judges were assigned to hear exclusively
commercial cases in New York County, with an additional commercial division judge
designated in Monroe County (Rochester).

By the end of 1996, The Chief Administrative Judge in New York County reported that
the business court resulted in a 29% reduction in the average time to dispose of cases
assigned to it. Further, there had been an 85% increase in the number of cases settled
before trial, and a 26% decrease in the volume of pending cases. By 1998, the court
reported a 36% reduction in the average time to dispose of cases, reducing the average
time a case spends on the docket from 648 days to 412. These decreases in the number of
cases on the docket allowed New York County to reassign one of the business court
judges to the general docket as the amount of business cases formerly handled by four
judges could now be handled by three. As a result, one full judge's ime became
available to address and dispose of other cases on New York's civil and criminal docket
creating judicial efficiency for all cases, not simply those pending before the business
court.

New York’s Commercial Division has been widely acclaimed by business people
throughout the country as a success. Robert Haig, Co-chair of the Commercial Courts
Task Force in New York and advisor to nine states and five countries on the
establishment of specialized courts to administer business litigation, testifed before the
Task Force that establishment of the Commercial Division has had a positive impact on
New York’s economy and that the business community is extremely enthusiastic about its
continued operations.

Equally important, the Commercial Division takes advantage of technological advances
such as Courtroom 2000, which uses computers, display monitors and multimedia
equipment to increase the speed and effectiveness in which attorneys can try their cases.
A digital evidence presentation system allows hstant retrieval and quick display of
digitized documents. Reaktime court reporting allows parties to view the transcript of
the proceedings as it is being created. Litigants no longer need to rely on notes to cross-
examine, but instead can highlight appropriate passages of testimony for use later. Jurors
are able to follow along because the jury box has been equipped with monitors. All of
these features have served to shorten trials by up to forty percent, create livelier
proceedings, and improve jury retention.

Additionally, the New York County branch of the Commercial Division includes a court-
annexed alternative dispute resolution program, in which parties can obtain the services
of a mediator from a roster of specially trained professionals experienced in commercial
matters. By November 1999, the program had handled close to one thousand cases and
achieved settlements in approximately fifty-eight percent of these cases. The success of
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the New York County ADR program led to the expansion of the program, with West
Chester County'' becoming the second county to create an ADR program. There are
further plans to expand the program to other counties. Also, the New York County
program itself was expanded to accept smaller commercial cases heard outside the
Commercial Division, usually involving smaller businesses, which are especially
appropriate for cost-effective ADR.

Finally, Philadelphia recently established a business division of its own. This division
went into effect on January 2, 2000 and unlike the New York Commercial Division, only
accepts new filings (no cases pending in the court prior to establishment of the business
division were transferred to the business division).

Like Maryland, opponents of the establishment of a business divsion questioned whether
there existed a sufficient number of cases to warrant its implementation. This concern
has proven illusory as over three hundred cases have been filed in Philadelphia’s business
division since its creation at the beginning of the year. The division has two judges
dedicated full time to handling cases assigned to it, and opinions are placed on a web site
for distribution to the public.

William Clark, Chairman of the Business Law Section of the Pennsylvania Bar
Association and the American Bar Association Committee on the establishment of
Business Courts, testified before the Task Force that a major concem in establishing
Philadelphia’s business division was that a perception would develop that the judiciary
was pro-business. Mr. Clark testified that although it is too early to conclusively
determine, it does not appear that this concern has proven true.

" Buoyed by the overwhelmingly positive response in New York County, the Commercial
Division has been expanded and now operates in New York, Monroe, Nassau, West Chester, and
Erie Counties.
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APPENDIX C

MEMBERS APPOINTED BY THE PRES[DENT OF THE MARYLAND STATE BAR
ASSOCIATION, INC.

Wilbur D. Preston, Jr. is Chairman of the Business and Technology Division Task Force,
appointed as the designee of the President of the Maryland State Bar Association, Inc. (MSBA).
Mr. Preston is Chairman of the law firm of Whiteford, Taylor & Preston L.L.P. with practice
areas in banking, government, municipal law and housing law. He was admitted to the Maryland
Bar in 1948 and is a graduate of Western Maryland College (A.B.) and the University of
Maryland (L.L.B.)

Wesley D. Blakeslee is a member of the Business and Technology Division Task Force,
appointed on the recommendation of the MSBA Special Committee on Technology. Mr.
Blakeslee is Associate General Counsel with Johns Hopkins University. He was admitted to the
Maryland Bar in 1976, and is a graduate of Pennsylvania State University (B.S.) and the
University of Maryland Law School (J.D.)

The Honorable Charles B. Day is a member of the Business and Technology Division Task
Force, appointed on the recommendation of the President of the MSBA to bring a federal
perspective to the panel’s proceedings. Mr. Day is U.S. Magistrate. He was admitted to the
Maryland Bar in 1985, and is a graduate of the University of Maryland (B.A., J.D.)

Alan R. Duncan is a public member of the Business and Technology Division Task Force. Mr.
Duncan is the President and CEO of Dynamic Access Systems, LLC, which was formed from the
merger of Duncan Technologies, LLC, providing technology services to businesses and
government in the planning and management of computer technology and computer security
programs. He is a graduate of Fairmont State College (B.S.) and The Wharton School, University
of Pennsylvania (Information Systems Program).

Nariman Farvardin is a public member of the Business and Technology Division Task Force.
Dr. Farvardin is the Dean of the A. James Clark School of Engineering at the University of
Maryland, College Park (effective August 2000). He is a graduate of Rensselaer Polytechnic
Institute (B.S., magna cum laude, M.D., Ph.D.)

Michael Hickman is a public member of the Business and Technology Division Task Force. Mr.
Hickman is the co-founder of Blue Lobster Software which was acquired by SEGA Software. He
is presently Global Product Manager for General Electric responsible for global exchange
services.

Robert D. Kalinoski is a member of the Business and Technology Division Task Force,
appointed on the recommendation of the MSBA Section of Business Law. Mr. Kalinoski is a
partner at the law firm of Kalinoski & Riordan, P.A. with practice areas in business law,
corporate law, probate and estate planning, contract law, taxation, real estate, intellectual
property, and employment law. He was admitted to the Maryland Bar in 1990, and is a graduate
of Harvard University (A.B., cum laude) and the Boston University School of Law (J.D.)

James I Keane is a public member of the Business and Technology Division Task Force. Mr.

Keane is the Chief Legal Officer of Data West Corporation (CourtLink/JusticeLink, an Internet
company that permits secure electronic filing of court pleadings in many state courts, and
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computer access to court dockets at the federal, state and local levels. He was admitted to the
Maryland in 1971, and is a graduate of Marquette University (B.A., magna cum laude), and the
Georgetown University Law Center (J.D.)

Ava E. Lias-Booker is a member of the Business and Technology Division Task Force,
appointed on the recommendation of the MSBA Section of Judicial Administration. Mr. Lias-
Booker is a partner at the law firm of Gordon, Feinblatt, Rothman, Hoffberger & Hollander, LLC
with practice areas in commercial institutions, financial institutions, litigation and banking law.
She was admitted to the Maryland Bar in 1986, and is a graduate of Duke University (B.A.) and
the University of Maryland (J.D.)

Christopher R. McCleary is a public member of the Business and Technology Division Task
Force. Mr. McCleary is the Chairman and CEO of Usinternetworking, Inc., an Application
Service Provider (ASP) outsourcing business applications over the Internet. He is a graduate of
the University of Kentucky (B.S.)

Susan M. Souder is a member of the Business and Technology Division Task Force, appointed
on the recommendation of the MSBA Section of Litigation. Ms. Souder is a sole practitioner
with an emphasis on commercial litigation. She was admitted to the Maryland Bar in 1982, and
is a graduate of the University of Maryland (B.A., cum laude) and Georgetown University (J.D.,
cum laude).

John C. Weiss, III is a public member of the Business and Technology Division Task Force.

Mr. Weiss is the Executive in Residence for Innovation and Entrepreneurship at the University of
Baltimore, Merrick School of Business, and Special Consultant to the Board of Trustees of the
Maryland Venture Capital Trust. He is a graduate of Towson University (B.S.) and Loyola
College (M.B.A.), with graduate certificates from Harvard University and the American Institute
of Banking.

MEMBERS APPOINTED BY THE CHIEF JUDGE OF THE COURT OF APPEALS

The Honorable John C. Eldridge is a judicial appointee to the Business and Technology
Division Task Force. Judge Eldridge has been a member of the Maryland Court of Appeals from
the 5" Appellate Circuit (Anne Arundel, Calvert, Charles & St. Mary’s counties) since 1974. He
was admitted to the Maryland Bar in 1960, and is a graduate of Harvard College (B.A.) and the
University of Maryland School of Law (L.L.B.)

The Honorable Steve 1. Platt is a judicial appointee to the Business and Technology Division
Task Force. Judge Platt has been a member of the Prince George’s County Circuit Court since
1990. He was admitted to the Maryland Bar in 1975, and is a graduate of the University of
Virginia (B.A.) and the American University Law School (J.D.)

The Honorable Marielsa A. Bernard is a judicial appointee to the Business and Technology
Division Task Force. Judge Bernard has been a member of the District Court of Maryland,
District 6, Montgomery County since 1998. She was admitted to the Maryland Bar in 1981, and
is a graduate of Loyola College (B.A.) and the Catholic University of America (J.D.)
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MEMBERS APPOINTED BY THE PRESIDENT OF THE STATE SENATE

The Honorable Leo E. Green is a State Senate appointee to the Business and Technology
Division Task Force. Senator Green was first elected to the State Senate in 1982 and presently is
serving as Vice-Chair of the Senate Judicial Proceedings Committee. He was admitted to the
Maryland Bar in 1963, and is a graduate of Mount St. Mary’s College (B.S.) and the Georgetown
University School of Law (L.L.B., 1.D.)

The Honorable Leonard H. Teitelbaum is a State Senate appointee to the Business and
Technology Division Task Force. Senator Teitelbaum was first elected to the State Senate in
1994 and presently is serving on the Senate Finance Committee. He is a graduate of Rensseher
Polytechnic Institute (B.Mgt.Eng.)

MEMBERS APPOINTED BY THE SPEAKER OF THE HOUSE OF DELEGATES

The Honorable Anthony G. Brown is a House of Delegates appointee to the Business and
Technology Division Task Force. Delegate Brown was elected to the House of Delegates in 1998
and serves on the Economic Matters Committee. He was admitted to the Maryland Bar in 1994,
and is a graduate of Harvard University (A.B.) and the Harvard University Law School (J.D.)

The Honorable John Adams Hurson is a House of Delegates appointee to the Business and
Technology Division Task Force. Delegate Hurson was first elected to the House of Delegates in
1990 and presently is House Majority Leader and serves on the Environmental Matters
Committee. He was admitted to the Maryland Bar in 1979, and is a graduate of Georgetown
University (B.A.) and the Georgetown University Law Center (J.D.)

* * * *

Steven E. Tiller is the Reporter for the Business and Technology Division Task Force. Mr.
Tiller is with the law firm of Whiteford, Taylor & Preston L.L.P. with practice areas in
intellectual property, commercial law, computers and software litigation. He was admitted to the
Maryland Bar in 1992, the United States Patent Office in 1995, and is a graduate of James
Madison University (B.S.) and the University of Kentucky School of Law (J.D.)

* * * *

Eric G. Orlinsky is a consultant to the Business and Technology Division Task Force. Mr.
Orlinsky is with the law firm of Saul Ewing LLP with practice areas in business planning,
mergers, acquisitions and reorganizations. He was admitted to practice law in Maryland in 1992
and is a graduate of Johns Hopkins University (B.A.) and the University of Maryland School of
Law (J.D.)
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STATE OF MAINE
SUPREME JUDICIAL COURT

ADMINISTRATIVE ORDER JB-07-1 (A. 11-08)
ESTABLISHMENT OF THE BUSINESS AND CONSUMER DOCKET
Effective: November 17, 2008
L. SCOPE AND PURPOSE

The Busi ness and Co nsumer Docket (BCD) shal 1 be a st atewide docket
comprised o f s elected actio ns invol ving business and/or cons umer dis putes, and
shall be managed by two judges from eit her trial court designated by the C hief
Justice of the Supreme Judicial Court.

The goals ofthe BCD are to provide predictable judicial action in selected
cases involving bus iness and/or cons umer dis putes, avoid placing unneces sary
burdens ont he ¢ ourta nd the li tigants ins uch ¢ ases, ke ep litiga tion ¢ osts
reasonable, and pr omote an ef fective an d ef ficient p rocess f or r esolving such
disputes.

Cases that may be considered for transfer to the B CD are jury and nonjury
civil actions and family matters that do not involve children, in which

(a)  the principal claim or claims involve matters of significance to
the transactions, operations or governance of a business entity
and/or the r ights of a cons umer arising o ut of transactions or
other dealings with a business entity, and

(b) thecaser equires speci alized and d ifferentiated j udicial
management.

The foregoing includes pending and new civil and family actions filed in either the
District Court or the Superior Court.

II. IMPLEMENTATION AND OPERATION OF THE BCD

The BCD judges designated by the C hief Justice are authorized to or ganize
and imple ment the B CD in ¢ onsultation with the Supreme J udicial C ourt, a nd





authorized actions taken by them in this pursuit prior to the e ffective date of this
Administrative Order are hereby ratified.

II. PIL  OT RULES

The pilot rules for the BCD, to be known as the M aine Rules o f Business
and Consumer Docket P rocedure (M.R. BCD P.) or BCD Procedural Rules, are
promulgated by the Sup reme J udicial C ourt as part o f this O rder a nd attache d
hereto as Appendix A.

IV. APPLICATION/RECOMMENDATION FOR TRANSFER TO THE BCD

Pursuant to the BCD Procedural Rules, any party may submit an application
requesting and any District Court Judge or Superior Court Justice may recommend
that a case be transferred to the BCD.

V.  PLACEMENT ON/REMOVAL FROM THE BCD

The decision to accept or reject a case for transfer to the BCD shall be within
the s ole dis cretion of the B CD judge reviewing thet ransfer app lication o r
recommendation. T he decision s hall be made s ummarily, witho ut he aring, a nd
shall not be subject to review or appeal.

In the exercise of such discretion, the BCD judge may consider, but shall not
be bound by, the following:

(@)  The location of the court in which the case is pending;

(b)  The number of separately represented parties;

(c)  The number and nature of pretrial motions filed or expected to
be filed;

(d) Any novel and/or complex legal issues;

(¢)  The number of witnesses;

()  The nature and amount of documentary evidence;

(g) The need to coordinate the case with related actions pending in
one or more courts in other counties, states or countries, or in a
federal court;

(h)  The need for on-going judicial supervision; and

(1)  Any other factor(s) which warrant placement on the BCD.





If a case is transferred to the BCD, it s hall be randomly assigned to a BCD
judge, who need not be the judge who reviewed the application or recommendation
for transfer to the B CD. E xcept as otherwise authorized by the BCD judgeora
Trial Court Chief, all matters pertaining to the case will be handled by the assigned
BCD judge, which assignment shall continue until terminated.

In instances where the assigned BCD judge determines that placement on the
BCD is no longer appr opriate f or a pa rticular cas e, that judge has the s ole
discretion to transfer a case f rom the BCD back t o the docket of the transferring
court. T he decis ion s hall be made s ummarily, without h earing, and s hall not be
subject to review or appeal.

VI.RE VIEW
The Sup reme J udicial C ourt s hall condu ct, or caus e to be conducted, a
periodic review of the BCD, including its purpose, goals, and operations, and shall

make and imp lement such further recommendations as it deems appropriate under
the circumstances.

For the Court,

/s

Leigh 1. Saufley
Chief Justice

Date: November 4, 2008





Historical Derivation of JB-07-1 and Appendix A

A.O. JB-07-1 Establishment Of The Business And Consumer Docket

Effective June 1, 2007, Dated: May 9, 2007
Signed by: Leigh I. Saufley, Chief Justice, Maine Supreme Judicial Court
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APPENDIX A TO JB-07-1 (A. 11-08)

PILOT RULES
BUSINESS AND CONSUMER DOCKET PROCEDURAL RULES
Effective: November 17, 2008

PROCEDURAL RULE I-CITATION, PURPOSE, SCOPE, AND OTHER
RULES

1.1  Citation to Procedural Rules
1.2 Purpose and Scope
1.3  Integration with Other Rules

PROCEDURAL RU LE 2-CASE F ILING, AS SIGNMENT, T RACKING, AND
IDENTIFICATION

2.1  Filing Cases

2.2 Application to Transfer to BCD

2.3 Judicial Recommendation for Transfer to BCD
2.4 Objection to Transfer to BCD

2.5 Decision to Allow Transfer to BCD

2.6 Transfer to BCD

2.7  BCD Docket Number

2.8 Return to Transferring Court

2.9 Transfer Orders not Subject to Review or Appeal

PROCEDURAL RULE 3-CASE MANAGEMENT

3.1 Case Management Conference
3.2 Mandatory Attendance

3.3  BCD Scheduling Order

3.4  Existing Scheduling Orders





PROCEDURAL RULE 4-DISCOVERY

4.1  Presumptive Discovery Limits

PROCEDURAL RULE 5-MOTION PRACTICE

5.1 M otion Hearings

PROCEDURAL RULE 6-JOINT FINAL PRETRIAL STATEMENT

6.1 Conference of Parties
6.2  Joint Final Pretrial Statement
6.3  Deadline for Filing Joint Final Pretrial Statement

PROCEDURAL RULE 7-PRETRIAL CONFERENCE

7.1  Pretrial Conference
7.2 Mandatory Attendance
7.3 Pretrial Order

PROCEDURAL RULE 8-TRIAL

8.1 Tral Date
8.2  Trial Location
8.3  Continuances

PROCEDURAL RULE 9-ELECTRONIC NOTICE BY THE COURT

9.1 E lectronic Notice

9.2 Consent to Electronic Notice
9.3  Definition

9.4  Electronic Mail Address

9.5 Text Format

9.6 Completion of Service

9.7 Electronic Service Undeliverable
9.8 Time Periods

9.9  Hardcopies of Notices

9.10 Alternate Service of Notice
9.11 Electronic Filing
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PROCEDURAL RULE I-CITATION, PURPOSE, SCOPE, AND OTHER
RULES

1.1  Citation to Procedural Rules. T hese R ules s hall be known as the M aine
Rules of B usiness and C onsumer Doc ket ( “BCD”) Procedure or the B CD
Procedural Rules. They may be cited as “M.R. BCDP.  .”

1.2 Purpose and Scope. The BCD Procedural Rules are established to promote
the purpos e and goals of the B CD set out in this Admi nistrative O rder, and to
facilitate the proceedings of all cases placed on the BCD.

1.3  Integration with Other Rules. T he BCD Procedural Rules supplement and
modify the Maine Rules of Civil Procedure and family matter rules, which unless
so modified are applicable to cases on the BCD, consistent with the pur pose and
goals of the BCD.

PROCEDURAL RU LE 2-CASE F ILING, AS SIGNMENT, T RACKING, AND
IDENTIFICATION

2.1 Filing Cases. No case may be filed on the BCD unless it has been approved
by a BCD judge for transfer to the BCD.

2.2 Application to Transfer to BCD. Any party seeking to transfer a case to the
BCD shall complete and file, with the transferring court, an application to transfer
the case to the B CD using an approved BCD form and s etting forth the reasons in
support of a transfer. An application to transfer may be made at any time and more
than one party may join in the application.

2.3 Judicial Recommendation for Transfer to BCD. At any time after all named
defendants have appear ed or been def aulted, any tr 1al judge or justice may sua
sponte file, in the transferring c ourt, a re commendation to tra nsfer a c ase to the
BCD, setting forth the reasons in support of a transfer.
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2.4 Objection to Transfer to B CD. Any par ty objecting to t he application of a
party or recommendation of a trial judge or justice to transfer a case to the B CD
shall file a w ritten obje ction, no m ore than 2 pa ges in le ngth, s etting forth the
specific reasons for the objection. An objection s hall be deemed waived unles s
filed with t he transferring c ourt within 14 days of the filing o fthe application to
transfer; provided, however, if an application is filed with the initial complaint, the
written objection must be filed no later than the objecting party’s answer or other
response to t he complaint or that party’s deadline for filing such answer or other
response, whichever first occurs. No reply to the objection shall be permitted.

2.5 Decision to Allow Transfer to BCD. The decision to accept or reject a case
for tr ansfer to the B CD s hall be within the s ole dis cretion of the B CD judge
reviewing the transfer application. The decision shall be made summarily, without
hearing, unless the BCD judge concludes that a hearing is necessary.

2.6  Transfer to BCD. Ifa caseis ordered transferred to the BCD, the case file
shall be transferred forthwith from the transferring court to the BCD. The transfer
shall be effective when the order of transfer is signed by the BCD judge.

2.7 BCD Docket Number. When a case 1is ordered transferred to t he BCD, it
shall be as signed a BCD docket num ber that w ill replace the docket numbe r
assigned to the case by the transferring court.

2.8 Returnto the T ransferring C ourt. Inthe eventthata partyjoinedina n
action after 1t has been t ransferred to the BCD objects to the transfer, that party
may, within 14 days of being joined in the action, file a written objection to the
transfer, no mor e than 2 pages in length, setting forth the s pecific reasons for the
objection. No reply to the obje ction s hall be permitted. The B CD judge s hall
decide whether the objection should be sustained or overruled and, if sustained, the
case shal l be transferred to the transferring court. T he deci sion shal ]l be m ade
summarily, without hearing. If the case is ordered transferred from the BCD to the
transferring cou rt, t he transfer shal 1 be effective w hen t he o rder of transferis
signed by the BCD judge.

2.9  Transfer Orders are not Subject to Review or Appeal. Parties shall not have

the right to a r eview or appeal of decisions regarding the transfer of a case t o or
from the BCD.
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PROCEDURAL RULE 3-CASE MANAGEMENT

3.1 Case Management Conference. After the transfer of a case to the BCD, the
court will is sue an order scheduling a case management c onference to de fine the
future course of proceedings in the case. The order will, at a minimum, identify
the 1ssues to be addressed at the conference, the deadlines to be established at the
conference, and the responsibilities of the parties in advance of the conference.

3.2 Mandatory Attendance. All unrepresented parties and all lead trial counsel
and local couns el for each r epresented party s hall at tend the cas e manage ment
conference in person unless attendance by other means is authorized for any person
by the court.

3.3 BCD Scheduling Or der. Atthe  completion of the c¢ ase ma nagement
conference, the court shall enter a scheduling order setting deadlines for the joinder
of additional parties, the exchange of expert witness designations and reports, the
completion of discovery, participation in Alternative Dispute R esolution, and the
filing of motions. In the scheduling order, the court shall also schedule the matter
for trial and address any other matters relevant to the future course of proceedings
in the cas e, including, where appropriate, an opportunity for a J udicially Assisted
Settlement C onference. T he s cheduling orde r ma y t hereafter be m odified o r
revised, as the court in 1ts discretion, deems necessary or appropriate, to meet the
purpose and goals of the BCD. The parties shall not deviate from deadlines and
requirements es tablished in the s cheduling or der or any m odifications unles s
authorized by the court. Failure to comply with the scheduling order may result in
sanctions.

3.4  Existing Scheduling Orders. When standard or modified scheduling orders
have been entered in the transferring court, regardless of whether the orders were
entered pursuant to M aine Rules of Civil Procedure 16 or 16A, those orders shall
be superseded by any s cheduling orders or modifications entered after the case is
transferred to the BCD.
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PROCEDURAL RULE 4-DISCOVERY

4.1  Presumptive Dis covery L imits. Unle ss othe rwise a uthorized by the
provisions of the BCD s cheduling or der, each par ty may s erve upon any o ther
party no more than

(a) ones etof in terrogatories, cons isting of nomo rethan3 0
interrogatories, including all subparts;

(b)  one request for production of documents, consisting of no more
than 30 requests, including all subparts;

(c) onerequest f or adm issions, cons isting of no mo re than 20
requests, including subparts; and

(d) nomor ethan 5 notices  of depos ition or s ubpoenas f or
deposition for persons other than experts.

PROCEDURAL RULE 5-MOTION PRACTICE

5.1 Motion Hearings. Unles s otherwise ordered by the cour t, motions that d o
not re quire te stimonial e vidence s hall be c onsidered a nd de cided by t he c ourt,
without hearing or oral a rgument, ba sed on the motion filings, the p leadings,
admissible appropriate record evidence, the court’s file, and memoranda.

PROCEDURAL RULE 6-JOINT FINAL PRETRIAL STATEMENT

6.1 Conference of Parties. Not later than 60 days prior to either the trial date or
the first day of the trial session established in the scheduling order, all parties shall
confer for the pur pose of dis cussing, agreeing upon, preparing, and s igning an d
filing a joint final pre trial s tatement in ¢ onformity wi th the re quirements of this
Procedural R ule. T he filing of the join t fina | pre trial s tatement c onstitutes a
representation to the court by all of the parties that they or their representatives at
the meeting were fully vested to discuss and agree upon all of the matters set forth
in paragraph 6.2, below, that they have in fact discussed and attempted in good
faith to reach agreement on each of those matters, and t hat the case i s ready for
trial.
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6.2  Joint Final Pretrial Statement. The joint final pretrial statement shall include
the following, which will be considered by the court at the pretrial conference and
may be incorporated into a pretrial order issued by the court:

(a) st 1pulated facts;

(b)  all factual issues in dispute;

(c) alllegal issues;

(d) each party’s list of exhibits;

(e) each party’s list of witnesses;

(f)  each party’s list of experts;

(g) depositions, or por tions t hereof, to be usedinlieu of live
testimony;

(h)  estimated length of trial;

(1)  subject matter of potential motions in limine;

(j)  proposed jury instructions; and

(k)  proposed verdict form.

6.3  Deadline for Filing Joint Final Pretrial Statement. T he parties shall file the
joint final pretrial statement no later than 45 days prior to either the trial date or the
first day of the trial session established in the scheduling order. The plaintiff shall
have primary re sponsibility for c oordinating the meeting between the parties and
filing the joint final pretrial statement and related material. If the plaintiff is unable
to timely comply with this requirement, plaintiff shall notify the court in writing of
the reasons therefor and request a status conference.

PROCEDURAL RULE 7-PRETRIAL CONFERENCE

7.1  Pretrial Conference. A p retrial conference shall be hel d no later than 15
days prior to either the trial date or the first day of the trial session established in
the s cheduling o rder, un less other wise ordered b y the cou rt. Atthe pretrial
conference, all parties must be pr epared and aut horized to discuss the following
matters:

(a) all matters contained in the joint final pretrial statement;

(b)  the formulation and simplification of the trial issues;

(c) the elimination of unsupported claims or defenses;

(d)  the admis sion of facts and documents to avoid unneces sary
proof;

(e) stipulations to the authenticity of documents;

(f)  requests for advance rulings from the court on
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(1.) the admissibility of evidence; and
(i1.) the disposition of pending motions;

(g) the e stablishment of time limi ts for pre senting e vidence a nd
argument;

(h)  the estimated length of trial;

(1)  motions in limine;

(j)  settlementa ndt he us e of s pecial procedures toa ssistin
resolving the dispute; and

(k)  such othe r matters a s ma y fa cilitate th e jus t, s peedy, a nd
inexpensive disposition of the case.

7.2 Mandatory Attendance. All unrepresented parties and all lead trial counsel
and local counsel for each represented party must attend the pr etrial conference in
person.

7.3  Pretrial Order. F ollowing t he pr etrial co nference, t he court shall issue a
pretrial order which shall control the course of the trial.

PROCEDURAL RULE 8-TRIAL

8.1 Trial Da te. Thet rial s hall c ommence on the da te e stablished int he
scheduling order, unless otherwise ordered by the court.

8.2  Trial Location. The trial will be held in the geographic area of the court of
original venue u nless (a) the court approves another location upon the agreement
of the par ties, or (b) the cour t deter mines that unus ual cir cumstances, includin g
scheduling requirements, warrant conducting the trial at another location.

8.3  Continuances. Any request to continue a trial date must strictly comply with
Maine Rule of Civil Procedure 40. The court will not grant continuances based
upon the unavailability of a witness in circumstances where the matter may be
resolved by securing the agreement of the other parties or an order of the court
concerning alternative methods for the presentation or admission of evidence.
Because the purpose and goals of the BCD include providing predictable judicial
action and promoting an effective and efficient process for resolving such disputes,
continuances are disfavored and the granting of continuances shall be considered
the exception and not the rule.
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PROCEDURAL RULE 9 — ELECTRONIC NOTICE BY THE COURT

9.1 Electronic Notice. Any notice required or permitted to be given by the court
in any matter assigned to the BCD shall be served electronically (a) on all
attorneys representing parties having matters assigned to the BCD, except as
otherwise provided in BCD Procedural Rule 9.10, and (b) on all parties appearing
without counsel, who consent in writing to electronic service of all notices, as
provided in these Rules.

9.2  Consent to Electronic Notice. A party appearing without counsel or an
attorney who has previously filed a certification to the court, pursuant to BCD
Procedural Rule 9.10, may apply to a BCD judge to receive electronic service of
all notices from the court. The application shall be made on an approved BCD
form and, if granted, shall constitute the consent of that party or attorney to
receive, and an order of the court thereafter requiring, electronic service of all
notices by the court on that party or attorney.

9.3 Definition. “Electronic Service” means the electronic transmission of a
notice by the court to an attorney or consenting unrepresented party under these
rules. Electronic service does not include service of process or summons by any
party to gain jurisdiction over persons or property.

9.4  Electronic Mail Address. It is the responsibility of all attorneys and
consenting unrepresented parties to (a) assure that their correct electronic mail
addresses are on file with the court and that they are operational, (b) timely
monitor their electronic mail service for notices from the court, and (c) promptly
notify the court of any change to their electronic mail addresses.

9.5 Text Format. All electronic notifications shall be transmitted in plain text.

9.6  Completion of Service. Service of electronic notice shall be complete when
transmitted, presumed to have been received by the intended recipient, and shall
have the same legal effect as an original paper document.

9.7  Electronic Service Undeliverable. If service is made to the recipient’s most
current electronic mail address on file with the court and returned as undeliverable,
the notice will then be served by regular mail; provided, however, any time period
countable from the completion of service of notice shall be based upon the service
of the electronic notice.
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9.8  Time Periods. Unless prohibited by court rule or statute, any time period
prescribed for exercising any right, performing any duty, doing any act or making
any response after service of notice, shall be countable from the day that the notice
is served electronically, except that this provision shall not affect any date-certain
deadline or deadlines prescribed in the notice.

9.9  Hardcopies of Notices. Hardcopy versions of all electronic notifications

shall be maintained and available at the BCD Clerk’s Office at 205 Newbury Street,
Ground Floor Portland, ME 04101.

9.10 Alternate Service of Notice. When service of any notice is required or
permitted to be given by the court (a) to any party appearing without counsel who
has not consented to electronic service of notices or (b) to any attorney who has
certified in writing to the court that the attorney does not have and cannot acquire
an electronic mail address, service shall be given in paper form pursuant to the
Maine Rules of Civil Procedure or in such other manner as ordered by the Court.

9.11 Electronic Filing. These rules do not require or authorize the electronic
filing of documents, exhibits or other items. Electronic filing may be authorized
on a case-by-case basis pursuant to an order of the BCD judge assigned to the case.






Act No. 333
Public Acts of 2012
Approved by the Governor
October 16, 2012
Filed with the Secretary of State
October 16, 2012
EFFECTIVE DATE: January 1, 2013
STATE OF MICHIGAN
96TH LEGISLATURE
REGULAR SESSION OF 2012

Introduced by Reps. Walsh and Heise

ENROLLED HOUSE BILL No. 5128

AN ACT to amend 1961 PA 236, entitled “An act to revise and consolidate the
statutes relating to the organization and jurisdiction of the courts of this state; the
powers and duties of the courts, and of the judges and other officers of the courts; the
forms and attributes of civil claims and actions; the time within which civil actions
and proceedings may be brought in the courts; pleading, evidence, practice, and
procedure in civil and criminal actions and proceedings in the courts; to provide for
the powers and duties of certain state governmental officers and entities; to provide
remedies and penalties for the violation of certain provisions of this act; to repeal all
acts and parts of acts inconsistent with or contravening any of the provisions of this
act; and to repeal acts and parts of acts,” by amending section 308 (MCL 600.308), as
amended by 1994 PA 375, by amending the heading for chapter 80, and by adding
sections 8031, 8033, 8035, 8037, 8039, 8041, 8043, 8045, and 8047; and to repeal acts
and parts of acts.

The People of the State of Michigan enact:

Sec. 308. (1) The court of appeals has jurisdiction on appeals from the following
orders and judgments which shall be appealable as a matter of right:





(@) All final judgments from the circuit court, court of claims, and recorder’s court,
except judgments on ordinance violations in the traffic and ordinance division of
recorder’s court and final judgments and orders described in subsections (2) and (3).

(b) Those orders of the probate court from which an appeal as of right may be taken
under section 861.

(2) The court of appeals has jurisdiction on appeal from the following orders and
judgments which shall be reviewable only upon application for leave to appeal
granted by the court of appeals:

(a) A final judgment or order made by the circuit court under any of the following
circumstances:

(i) In an appeal from an order, sentence, or judgment of the probate court under
section 863(1) and (2).

(i) In an appeal from a final judgment or order of the district court appealed to the
circuit court under section 8342.

(it1) An appeal from a final judgment or order of a municipal court.

(iv) In an appeal from an ordinance violation conviction in the traffic and ordinance
division of recorder’s court of the city of Detroit if the conviction occurred before
September 1, 1981.

(b) An order, sentence, or judgment of the probate court if the probate court certifies
the issue or issues under section 863(3).

(c) A final judgment or order made by the recorder’s court of the city of Detroit in an
appeal from the district court in the thirty-sixth district under section 8342(2).

(d) A final order or judgment from the circuit court or recorder’s court for the city of
Detroit based upon a defendant’s plea of guilty or nolo contendere.

(e) Any other judgment or interlocutory order as determined by court rule.

(3) An order concerning the assignment of a case to the business court under chapter
80 shall not be appealed to the court of appeals.

CHAPTER 80

THE BUSINESS COURT





Sec. 8031. (1) As used in this section to section 8047:

(a) “Business court” means a special docket as described and organized under section
8033 and administered as provided in this section to section 8047.

(b) “Business enterprise” means a sole proprietorship, partnership, limited partnership,
joint venture, limited liability company, limited liability partnership, for-profit or not-
for-profit corporation or professional corporation, business trust, real estate
investment trust, or any other entity in which a business may lawfully be conducted in
the jurisdiction in which the business is being conducted. Business enterprise does not
include an ecclesiastical or religious organization.

(¢) “Business or commercial dispute” means any of the following:
(i) An action in which all of the parties are business enterprises.

(if) An action in which 1 or more of the parties is a business enterprise and the other
parties are its or their present or former owners, managers, shareholders, members,
directors, officers, agents, employees, suppliers, or competitors, and the claims arise
out of those relationships.

(iii) An action in which 1 of the parties is a nonprofit organization, and the claims
arise out of that party’s organizational structure, governance, or finances.

(iv) An action involving the sale, merger, purchase, combination, dissolution,
liquidation, organizational structure, governance, or finances of a business enterprise.

(2) Business or commercial disputes include, but are not limited to, the following
types of actions:

(@) Those involving information technology, software, or website development,
maintenance, or hosting.

(b) Those involving the internal organization of business entities and the rights or
obligations of shareholders, partners, members, owners, officers, directors, or
managers.

(c) Those arising out of contractual agreements or other business dealings, including
licensing, trade secret, intellectual property, antitrust, securities, noncompete,
nonsolicitation, and confidentiality agreements if all available administrative remedies
are completely exhausted, including, but not limited to, alternative dispute resolution
processes prescribed in the agreements.





(d) Those arising out of commercial transactions, including commercial bank
transactions.

(e) Those arising out of business or commercial insurance policies.
() Those involving commercial real property.

(3) Notwithstanding subsections (1) and (2), business or commercial disputes
expressly exclude the following types of actions:

(a) Personal injury actions including, but not limited to, wrongful death and
malpractice actions.

(b) Product liability actions in which any claimant is an individual.
(c) Matters within the jurisdiction of the family division of circuit court.

(d) Proceedings under the probate code of 1939, 1939 PA 288, MCL 710.21 to
712A.32.

(e) Proceedings under the estates and protected individuals code, 1998 PA 386, MCL
700.1101 to 700.8206.

(F) Criminal matters.

(g) Condemnation matters.

(h) Appeals from lower courts or any administrative agency.

(i) Proceedings to enforce judgments of any kind.

(j) Landlord-tenant matters involving only residential property.

(k) Land contract or mortgage foreclosure matters involving residential property.

(I) Motor vehicle insurance coverage under the insurance code of 1956, 1956 PA 218,
MCL 500.100 to 500.8302, except where 2 or more parties to the action are insurers
as that term is defined under section 106 of the insurance code of 1956, 1956 PA 218,
MCL 500.106.

(m) Insurance coverage disputes in which an insured or an alleged insured is an
individual consumer.





(n) Employment discrimination.

(o) Civil rights including, but not limited to, an action brought under any of the
following:

(i) The Elliott-Larsen civil rights act, 1976 PA 453, MCL 37.2101 to 37.2804.

(i1) The persons with disabilities civil rights act, 1976 PA 220, MCL 37.1101 to
37.1607.

(iii) Chapter XXI of the Michigan penal code, 1931 PA 328, MCL 750.146 to
750.148.

(p) Wrongful discharge, except for actions involving corporate officers or directors.

(q) Worker’s compensation claims under the worker’s disability compensation act,
1969 PA 317, MCL 418.101 to 418.941.

Sec. 8033. (1) Every circuit with not fewer than 3 circuit judges shall have a business
court and shall submit a plan for the operation of the business court to the state court
administrative office and the supreme court for approval.

(2) A circuit other than a circuit described in subsection (1) may submit an
administrative order for the operation of a business court to the state court
administrative office and the supreme court for review as part of a concurrent
jurisdiction plan.

(3) The purpose of a business court is to do all of the following:

(a) Establish judicial structures that will help all court users by improving the
efficiency of the courts.

(b) Allow business or commercial disputes to be resolved with the expertise,
technology, and efficiency required by the information age economy.

(c) Enhance the accuracy, consistency, and predictability of decisions in business and
commercial cases.

Sec. 8035. (1) A business court has jurisdiction over business and commercial
disputes in which the amount in controversy exceeds $25,000.00.

(2) Venue of a suit in the business court is as provided in chapter 16.





(3) An action shall be assigned to a business court if all or part of the action includes a
business or commercial dispute. An action that involves a business or commercial
dispute that is filed in a court with a business docket shall be maintained in a business
court although it also involves claims that are not business or commercial disputes,
including excluded claims under section 8031(3).

(4) An action shall be assigned to a business court judge by blind draw, unless the
jurisdiction and venue of the case lies in a county described in section 8033(2).

(5) An action assigned to a business court judge may be reassigned by blind draw to
another judge as prescribed by the plan submitted under section 8033(1) or (2), as
applicable, if the action ceases to include a business or commercial dispute.

(6) An action that does not initially include a business or commercial dispute but that
subsequently includes a business or commercial dispute as a result of a cross-claim,
counterclaim, third-party complaint, amendment, or any other modification of the
action shall be reassigned by blind draw to a business court after the action is
modified to include a business or commercial dispute as prescribed by the plan
submitted under section 8033(1) or (2), as applicable.

(7) Upon motion of a party, the chief judge of the judicial circuit may review
assignments under subsections (3), (5), and (6). The ruling of the chief judge under
this subsection is not an order that may be appealed under section 308.

Sec. 8037. (1) Except as provided in subsection (7), a business court consists of sitting
circuit judges assigned by the supreme court in a number reasonably reflecting the
caseload of the business court. While sitting as a judge of a business court, a circuit
judge may exercise the jurisdiction of the business court as provided by law.

(2) A circuit judge assigned as a judge of a business court is assigned for a term of 6
years and may be reassigned at the expiration of the judge’s term.

(3) The term of a judge of a business court expires on April 1, 2019, and on April 1 of
every sixth year after that.

(4) If a circuit judge acting as a business court judge before whom a case has been
tried or a motion heard is disabled or absent from the place where court is held,
another circuit judge designated to sit as the judge of a business court may continue to
hear, determine, and sign all matters that his or her predecessor could have heard,
determined, and signed.





(5) If a circuit judge designated to sit as a judge of the business court leaves office for
any reason before signing a judgment and after a finding of fact or rendering an
opinion upon proof submitted and argument of counsel disposing of all or part of the
issues in the case involved, a successor as judge of the business court may proceed
with that action in a manner consistent with the finding of fact or opinion. The
successor judge has the same powers as if the finding of fact had been made or the
opinion had been rendered by the successor judge.

(6) If a circuit judge leaves office while sitting as a judge of a business court, the
supreme court may assign a circuit judge to serve for the remainder of the judge’s
term on the business court.

(7) A concurrent jurisdiction plan adopted under chapter 4 and approved by the
supreme court may provide that 1 or more probate judges or district judges within the
circuit may exercise the power and jurisdiction of the business court.

Sec. 8039. (1) Whenever possible, an action commenced in a business court shall be
filed by electronic communications.

(2) A business court shall meet minimum standards as determined by the state court
administrative office, which may include electronic filing, telephone or video
conferencing, and early alternative dispute resolution intervention.

(3) All written opinions in business court cases shall be made available on an indexed
website.

(4) The practice and procedure of a business court not otherwise governed by the
provisions of sections 8031 to 8047 shall be governed by practices and procedures
prescribed for the circuit court. The supreme court may adopt rules governing practice
and procedure in the business court.

Sec. 8041. (1) An appeal from a business court shall be to the court of appeals, as
prescribed by supreme court rules.

(2) The time within which an appeal as of right from a business court may be taken
shall be governed by supreme court rules concerning appeals from the circuit court.

Sec. 8043. The Michigan judicial institute shall provide appropriate training for all
circuit judges serving as business court judges.

Sec. 8045. The fees payable in civil actions in circuit court apply to cases in a
business court, unless otherwise provided by law.





Sec. 8047. Any case that is pending on a pilot business court docket on January 1,
2013 shall remain on that pilot business court docket and assigned to the judge who
was initially assigned to that case until its completion.

Enacting section 1. Sections 8001, 8003, 8005, 8007, 8009, 8011, 8013, 8015, 8017,
8019, 8021, 8023, 8025, and 8027 of the revised judicature act of 1961, 1961 PA 236,
MCL 600.8001, 600.8003, 600.8005, 600.8007, 600.8009, 600.8011, 600.8013,
600.8015, 600.8017, 600.8019, 600.8021, 600.8023, 600.8025, and 600.8027, are
repealed.

Enacting section 2. This amendatory act takes effect January 1, 2013.
This act is ordered to take immediate effect.
Clerk of the House of Representatives
Secretary of the Senate
Approved

Governor






Oregon Complex Litigation Court

Procedures

A presiding judge’s request that a case be considered for acceptance into the Oregon
Complex Litigation Court (OCLC) shall be sent to Judge Richard L. Barron and shall include
the following:
0 A statement that all parties presently involved in the case agree to assignment of the
case to the OCLC.
0 A statement identifying the special needs, facts, and issues of the case.
o All proposed affidavits against judges on the OCLC that the parties intend to assert.
= Each party may submit up to two proposed affidavits, as allowed by statute.
= OCLC judges will be listed on the Oregon Judicial Department (OJD) website.

The managing panel will make a decision on whether to accept a case into the OCLC, as
well as on any judge assignment, within two weeks of receipt of a request. Kim Blanding,
Office of the State Court Administrator, will send information on the panel's decisions to the
parties, the presiding judge, and the judge assigned to the case.






EXHIBIT A

COMMERCE PROGRAM ADDENDUM
TO CIVIL COVER SHEET

This case is subject to the Commerce Program because it is not an arbitration matter and it falls
within one or more of the following types (check all applicable):

1. Actions relating to the internal affairs or governance, dissolution or liquidation, rights or
obligations between or among owners (shareholders, partners, members), or liability or
indemnity of managers (officers, directors, managers, trustees, or members or partners
functioning as managers) of business corporations, partnerships, limited partnerships,
limited liability companies or partnerships, professional associations, business trusts, joint
ventures or other business enterprises, including but not limited to any actions involving
interpretation of the rights or obligations under the organic law (e.g., Pa. Business
Corporation Law), articles of incorporation, by-laws or agreements governing such
enterprises;

2. Disputes between or among two or more business enterprises relating to transactions,
business relationships or contracts between or among the business enterprises. Examples
of such transactions, relationships and contracts include:

a. Uniform Commercial Code transactions;
b. Purchases or sales of business or the assets of businesses;
c. Sales of goods or services by or to business enterprises;

d. Non-consumer bank or brokerage accounts, including loan, deposit cash
management and investment accounts;

e. Surety bonds;
f. Purchases or sales or leases of, or security interests in, commercial, real or personal
property; and
g. Franchisor/franchisee relationships.
3. Actions relating to trade secret or non-compete agreements;

4. "Business torts," such as claims of unfair competition, or interference with contractual
relations or prospective contractual relations;

5. Actions relating to intellectual property disputes;

6. Actions relating to securities, or relating to or arising under the Pennsylvania Securities
Act;

~ 7. Derivative actions and class actions based on claims otherwise falling within these ten
types, such as shareholder class actions, but not including consumer class actions, personal
injury class actions, and products liability class actions;

8. Actions relating to corporate trust affairs;

9. Declaratory judgment actions brought by insurers, and coverage dispute and bad faith claims
brought by insureds, where the dispute arises from a business or commercial insurance
policy, such as a Commercial General Liability policy;

10. Third-party indemnification claims against insurance companies where the subject
insurance policy is a business or commercial policy and where the underlying dispute
would otherwise be subject to the Commerce Program, not including claims where the
underlying dispute is principally a personal injury claim.





Instructions for Completing Civil Cover Sheet

Rules of Court require that a Civil Cover Sheet be attached to any document commencing an action (whether the action is commenced by Complaint, Writ of Summons, Notice
of Appeal, or by Petition). The information requested is necessary to allow the Court to properly monitor, control and dispose cases filed. A copy of the Civil Cover Sheet
must be attached to service copies of the document commencing an action. The attorney or non-represented party filing a case shall complete the form as follows:

A.

=P 0w

Parties

i.  Plaintiffs/Defendants
Enter names (last, first, middle initial) of plaintiff, petitioner or appellant ("plaintiff") and defendant. If the plaintiff or defendant is a government agency or cor-
poration, use the full name of the agency or corporation. In the event there are more than three plaintiffs and/or three defendants, list the additional parties on the
Supplemental Parties Form. Husband and wife are to be listed as separate parties.

ii. Parties' Addresses
Enter the address of the parties at the time of filing of the action. If any party is a corporation, enter the address of the registered office of the corporation.

iii. Number of Plaintiffs/Defendants: Indicate the total number of plaintiffs and total number of defendants in the action.
Commencement Type: Indicate type of document filed to commence the action.

Amount in Controversy: Check the appropriate box.

Court Program: Check the appropriate box.

Case Types: Insert the code number and type of action by consulting the list set forth hereunder. To perfect a jury trial, the appropriate fees must be paid as provided
by rules of court.

Proceedings Commenced by Appeal Actions Commenced by Writ of Summons or Complaint

Minor Court Contract Professional Malpractice

SM  Money Judgment 1C  Contract 2D Dental

SL  Landlord and Tenant 1T Construction 4L Legal

5D Denial Open Default Judgment 10 Other: 2M Medical

SE  Code Enforcement Tort 4Y  Other:

Other: 2B Assault and Battery 1G Subrogation

Local Agency , 2L Libel and Slander Equity

5B Motor V;hlcle Suspension - 4F  Fraud El  No Real Estate

Y% E/Irgtaglrn\%zh?;e Licenses 1] Bad Faith E2 " Real Estate

Inspections. Insurance ’ 2E  Wrongful Use of Civil Process 1D Declaratory Judgment
pec >

5C  Civil Service Other: M1 Mandamus

5K Philadelphia Parking Authority Negligence Real Property

5Q Liquor Control Board 2V Motor Vehicle Accident 3R Rent, Lease, Ejectment

5R  Board of Revision of Taxes 2H  Other Traffic Accident Q1 Quiet Title

5X Tax Assessment Boards 1F  No Fault Benefits 3D Mortgage Foreclosure - Residential

5Z  Zoning Board 4M  Motor Vehicle Property Damage Owner Occupied

52 Board of View 2F  Personal Injury - FELA 3F Mortgage Foreclosure - Not Residential

51 Other: 20 Other Personal Injury Not Owner Occupied
Other: 2S  Premises Liability - Slip & Fall 1L Mechanics Lien

2P Product Liability P1  Partition

Proceedings Commenced by Petition

8P  Appointment of Arbitrators
8C Name Change - Adult

8L  Compel Medical Examination
8D Eminent Domain

8E  Election Matters

8F  Forfeiture

2T Toxic Tort
Tl  Asbestos
TZ DES
72 Implant

3E Toxic Waste
Other:

Prevent Waste
1V Replevin
1H Civil Tax Case - Complaint
Other:

8S  Leave to Issue Subpoena
8M Mental Health Proceedings
8G  Civil Tax Case - Petition
Other:

Commerce Program

Commencing January 3, 2000 the First Judicial District instituted a Commerce Program for cases involving corporations and corporate law issues, in general. Ifthe action
involves corporations as litigants or is deemed a Commerce Program case for other reasons, please check this block AND complete the information on the "Commerce
Program Addendum". For further instructions, see Civil Trial Division Administrative Docket 01 of 2000.

Statutory Basis for Cause of Action
If the action is commenced pursuant to statutory authority ("Petition Action"), the specific statute must be identified.

Related Pending Cases
All previously filed related cases, regardless of whether consolidated by Order of Court or Stipulation, must be identified.

Plaintiff's Attorney
The name of plaintiff's attorney must be inserted herein together with other required information. In the event the filer is not represented by an attorney, the name of the
filer, address, the phone number and signature is required.

The current version of the Civil Cover Sheet may be downloaded from the FJD's website
http://courts.phila.gov

01-101 (Reverse)






IN THE COURT COMMON PLEAS
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CIVIL
ADMINISTRATIVE DOCKET 1 of 2014

IN RE: COMMERCE CASE MANAGEMENT PROGRAM
AND NOW, this 1* day of January, 2014, it is hereby ORDERED and DECREED
that the following protocols shall apply to all civil cases within the Commerce Case

Management Program on or after January 1, 2000:

Commerce Case Management Program:
Procedure for Disposition of Commerce Program Cases Filed on and after January 1, 2000

A Commerce Case Management Program ("Commerce Program™) has previously been
established within the Trial Division of the Court of Common Pleas (Administrative Docket 01
of 1999 and 01 of 2000 and 02 of 2003).

A. Organization

1. Judges. The Administrative Judge shall appoint four judges to the Commerce
Program, one of whom shall be designated to serve as “Coordinating Judge” of the Commerce
Program. The number of Commerce Program Judges may be adjusted from time to time by the
Administrative Judge consistent with the caseload of the Program.

2. Filings & Listings. Upon consultation with the Administrative Judge, the Trial
Division - Civil Supervising Judge and the Commerce Program Coordinating Judge shall
establish procedures for maintenance of filings and listings in actions assigned to the
Commerce Program with the goal of ease of access by the Commerce Program Judges and their
staff, the parties and the public, Civil Administration.

B. Assignment of Cases Subject to Commerce Program

1. Cases Subject to Commerce Program. Notwithstanding anything to the contrary
in General Court Regulation 95-2 (Day Forward Program) or any other General Court
Regulation, and except as otherwise provided below in subsection 2, Jury, Non-Jury & Equity,
and Class Action cases filed on or after January 1, 2000 shall be assigned to the Commerce
Program if they are among the following types of actions:

a. Actions relating to the internal affairs or governance, dissolution or liquidation,
rights or obligations between or among owners (shareholders, partners,
members), or liability or indemnity of managers (officers, directors, managers,
trustees, or members or partners functioning as managers) of business
corporations, partnerships, limited partnerships, limited liability companies or
partnerships, professional associations, business trusts, joint ventures or other
business enterprises, including but not limited to any actions involving





interpretation of the rights or obligations under the organic law (e.g., Pa.
Business Corporation Law), articles of incorporation, by-laws or agreements
governing such enterprises;

Disputes between or among two or more business enterprises relating to
transactions, business relationships or contracts between or among the business
enterprises. Examples of such transactions, relationships and contracts include:
1) Uniform Commercial Code transactions;

(2) Purchases or sales of businesses or the assets of businesses;

3 Sales of goods or services by or to business enterprises;

4 Non-consumer bank or brokerage accounts, including loan, deposit cash
management and investment accounts;

(5) Surety bonds;

(6) Purchases or sales or leases of, or security interests in, commercial, real
or personal property; and

(7) Franchisor/franchisee relationships.
Actions relating to trade secret or non-compete agreements;

"Business torts," such as claims of unfair competition, or interference with
contractual relations or prospective contractual relations;

Actions relating to intellectual property disputes;

Actions relating to securities, or relating to or arising under the Pennsylvania
Securities Act;

Derivative actions and class actions based on claims otherwise falling within
these ten types, such as shareholder class actions, but not including consumer
class actions, personal injury class actions, and products liability class actions;

Actions relating to corporate trust affairs;

Declaratory judgment actions brought by insurers, and coverage dispute and bad
faith claims brought by insureds where the dispute arises from a business or
commercial insurance policy, such as a Comprehensive General Liability policy,
and;





J. Third-party indemnification claims against insurance companies where the
subject insurance policy is a business or commercial policy and where the
underlying dispute would otherwise be assigned to the Commerce Program, not
including claims where the underlying dispute is principally a personal injury
claim.

All of the above types of actions may involve individuals named as parties, so long as
all other criteria are met and the essential nature of the litigation is a business dispute. For
example, a dispute over a commercial loan may include individual guarantors as either
plaintiffs or defendants, as the case may be, but such a lawsuit would still be a commercial
dispute.

2. Cases Not Subject to the Commerce Program. The following types of matters are
not to be included in the Commerce Program:

a. Matters subject to Compulsory Arbitration in this Court or to the jurisdiction of
the Municipal Court, including any appeals.

b. Personal injury, survival or wrongful death matters.

C. Individual consumer claims against businesses or insurers, including products
liability and personal injury cases.

d. Matters involving occupational health or safety.

e. Environmental claims not involved in the sale or disposition of a business and
other than those addressed in Commerce Program types (i) or (j) above.

f. Matters in eminent domain.
g. Malpractice claims, other than those brought by business enterprises against
attorneys, accountants, architects or other professionals in connection with the

rendering of professional services to the business enterprise.

h. Employment law cases, other than those referenced in Commerce Program type
(c) above.

I. Administrative agency, tax, zoning and other appeals.
J. Petition Actions in the nature of Change of Name, Mental Health Act,
Appointment of an Arbitrator, Government Election Matters, Leave to Issue

Subpoena, or to Compel Medical Examination.

k. Individual, residential real estate and non-commercial landlord-tenant disputes.





l. Domestic relations matters, and actions relating to distribution of marital
property, custody or support.

m. Any matter required by statute, including 20 Pa. C.S. Chapter 7, 88 711 & 713,
to be heard in the Orphans' Court or Family Court Division of the Philadelphia
Court of Common Pleas, or other matter which has heretofore been within the
jurisdiction of the Orphans' Court or Family Court Division of this Court.

n. Any criminal matter other than criminal contempt in connection with a
Commerce Program action.

0. Such other matters as the Court shall determine.

3. Assignments to Commerce Program. When submitting the initial filing
electronically, the party commencing an action that meets the criteria for the Commerce
Program shall choose “Commerce” as the Program type. The court’s electronic filing system
will automatically generate a "Commerce Program Addendum” and the filing party must check
the boxes adjacent to the applicable type or types of action which result in the matter being
assigned to the Commerce Program. A copy of the Civil Cover Sheet generated by the
electronic system, including any Commerce Program Addendum, shall be served with the
original process served on all parties.

All actions designated into the Commerce Program pursuant to the Commerce Program
Addendum are hereby assigned to the Commerce Program and to the individual calendar of one
of the Commerce Program Judges, according to a random procedure established by the
Administrative Judge or the designee of the Administrative Judge. This assignment shall be
noted on the Docket. All further filings in the matter shall state prominently in the caption and
on any cover sheets that the matter is "ASSIGNED TO COMMERCE PROGRAM."

4. Disputes Arising From the Civil Cover Sheet Designation. If any party disagrees
with the designation or lack of designation of a case into the Commerce Program, that party
shall file and serve on all parties a Notice of Management Program Dispute, not exceeding three
pages in length, as soon as practical. A copy of the Complaint or other filing commencing the
litigation shall be attached to the Notice of Management Program Dispute. Any party opposing
the Notice of Management Program Dispute may, but need not, submit a response thereto not
exceeding three pages in length within seven days of service of the Notice. The management
program dispute will be resolved by the Coordinating Judge of the Commerce Program.

If a Notice of Management Program Dispute is filed, a copy of that Notice shall be
referenced in all motions and responses to motions filed by any party pending the resolution of
the management program dispute.

C. Commencement of Action

All subject actions shall be commenced as provided in Pa. R.C.P. No. 1007.
Philadelphia Civil Rule *205.2(b) shall be followed. As noted above, in all cases, not just those





designated into the Commerce Program, a copy of the Civil Cover Sheet, including any
Commerce Program Addendum, shall be served with original process on all parties.

All jury demands shall be perfected in accordance with Pa. R.C.P. No. 1007.1 and Phila.
Civ. R. *1007.1.

A party seeking emergency relief immediately upon commencing an action subject to
the Commerce Program shall follow the procedure set forth in part D.6. below (Rules to Show
Cause and Emergency Motions and Petitions).

D. Case Management Procedures

1. Authority Over Commerce Program Status: When there is a dispute as to
whether the case is properly assigned to the Commerce Program, the decision will be made by
the Coordinating Judge of the Commerce Program. If the Civil Case Manager conducting a case
management conference or any party objects to the Commerce Program assignment, the Case
Manager will forward the dispute to the Commerce Program Coordinating Judge.

2. Alternative Procedures Available: The assigned Commerce Program Judge, in
his/her discretion may, upon application of any party or upon his/her own initiative, modify
these case management procedures. Requests for changes in these procedures will be made by
filing a Petition for Extraordinary Relief (which Petition calls for a ten-day response time).

3. The Case Management Conference: Typically, notice of a Case Management
Conference ("CMC") will be sent to counsel and unrepresented parties sixty days after the
action is commenced and scheduling the CMC for approximately ninety days after
commencement. In certain circumstances, the CMC may be scheduled by the assigned
Commerce Program Judge.

a. Presiding Officer: Unless otherwise ordered, the CMC shall be conducted by a
Civil Case Manager/Commerce Program Law Clerk designated by the Court,
acting on behalf of the assigned Commerce Program Judge.

b. Issues to be Addressed: The following subjects, along with other appropriate
topics, such as service of process, venue, pleadings, discovery, possible joinder
of additional parties, theories of liability, damages claimed and applicable
defenses (see also Pa.R.C.P. No. 213.3), will be discussed.

1) Means for Early Disposition

a. Timing and potential forms of Alternative Dispute Resolution
(ADR). The case manager will make available the list of
Commerce Program Judges Pro Tempore (as provided by the
Business Litigation Committee of the Philadelphia Bar
Association).





b. Scheduling pre-discovery dispositive motions, only if oral
argument is needed. (Whether to hear oral argument is up to the
Commerce Program Judge).

C. Scheduling limited-issue discovery in aid of early dispositive
motions. The Case Manager will advise counsel of the assigned
Commerce Program Judge’s day for hearing discovery disputes.

(2) Schedules and Deadlines

a. Assignment to a Case Management Track and issuance of a Case
Management Order ("CMQO™"), which will set forth a target trial
date, deemed the earliest trial date pursuant to Pa. R.C.P. No. 212.1.

b. A discovery plan and schedule based on the CMO date for the
completion of discovery.

C. Anticipated areas of expert testimony, timing for identification of
experts, responses to expert discovery, exchange of expert reports
as set forth in the CMO.

(3) Potential Use of a Commerce Program Judge Pro Tempore (“JPT”)

a. On stipulation of all parties or if the court deems appropriate, for
supervision of discovery.

b. For mediation.

Use of a JPT for purposes of discovery or mediation will not affect the deadlines set
forth in the CMO, unless the assigned Commerce Program Judge allows an extension of those
dates.

The assighed Commerce Program Judge may establish informal procedures to achieve
expeditious resolution of discovery disputes and other non-dispositive issues. Prior to the CMC,
it shall be the obligation of the parties to confer concerning all of the above matters, for the
purposes of reaching agreements.

4. Case Management Order:

After the CMC, the Case Manager shall issue a Case Management Order ("CMQ")
setting forth projected dates for a Settlement Conference and for a Pretrial Conference (with
Pretrial Statements typically to be filed in advance), and for Trial. The CMO will also address
cut-off dates for completion of discovery, for the service of expert reports, and for the filing of
motions.





Based upon the nature and complexity of the case, the Case Manager with input from
the parties at the CMC shall assign the case to a track. The Commerce Program shall typically
employ the following management tracks: Commerce Expedited (Target Trial Date within 13
months of filing) and Commerce Standard (Target Trial Date within 18 months of filing). Only
exceptionally complicated cases should be designated Commerce Complex (Target Trial Date
within two years of filing). In the latter instance, the Commerce Program Judge may schedule
status conferences at six month intervals or at other times upon application of the parties, if
appropriate.

The Commerce Expedited Track shall apply to matters in which minimal discovery is
needed and legal issues are anticipated to be routine. Examples of such actions, in the absence
of complicating factors, are actions relating to commercial loans, and simple contract, UCC and
foreclosure matters. Other matters should presumptively be designated Commerce Standard.
Actions in which preliminary injunctive relief is sought may be appropriate for any of the
tracks, depending upon the circumstances.

5. Commerce Court Motions.

a. Motion Practice and Discovery Motions.

The Commerce Program Judge to whom the action is assigned will hear all pretrial
motions, including discovery motions, except that, to the extent scheduling or other concerns so
require, a Commerce Program Judge may make arrangements for certain discovery and other
pretrial motions to be heard by another Commerce Program Judge. All motions shall be
electronically filed. Procedures of the Discovery Court should generally be followed. In some
instances, the Commerce Program Judge may direct further briefing of complex discovery
motions. Any Notice of Management Program Dispute that is pending or is being filed
contemporaneously with the motion filing, should be noted in the motion. Oral argument is at
the discretion of the assigned Commerce Program Judge.

A Commerce Program Discovery List for each Commerce Program Judge shall be
established so that discovery matters ordinarily will be heard by that Judge on a particular day
of the week. Each Judge may also schedule argument or hearings on non-discovery motions on
his/her discovery day, or at such other times as the Court deems appropriate.

b. Petitions for Extraordinary Relief.

A Petition for Extraordinary Relief must be filed whenever a party seeks an extension of
a deadline imposed by a Case Management Order. Any party may seek relief from the time
requirements by filing the Petition for Extraordinary Relief. This Petition must be electronically
filed prior to the deadline that the party is seeking to change. Any adverse party has ten (10)
days after the filing of the motion to file a response.

The Petition for Extraordinary Relief will be ruled on by the Commerce Program Judge
assigned to the case. The party filing the Petition must include a proposed order that sets forth





the extension requested in thirty (30) day increments, as well as a copy of the current Case
Management Order.

Counsels’ agreement to extend deadlines within a Case Management Order is not a
recognized basis for an extension. A movant must demonstrate extraordinary and unforeseeable
circumstances justifying the deadline extension request. Requests for extensions of Court
ordered deadlines should be utilized only as a last resort and with compelling reasons offered in
support thereof.

6. Rules to Show Cause and Emergency Motions and Petitions. Rules to show
cause in cases assigned to the Commerce Program shall be electronically filed. Upon
acceptance of the filing, Civil Administration will forward it the assigned Commerce Program
Judge for consideration.

Unless there is a dispute as to Commerce Program applicability, emergency motions or
petitions in a newly filed action presented in a matter appropriate for assignment to the
Commerce Program shall be referred to a Commerce Program Judge for disposition. If there is
any dispute regarding Commerce Program applicability, that dispute shall be referred to the
Commerce Program Coordinating Judge.

If the assigned Commerce Program Judge is unavailable, an emergency motion or
petition in an action already assigned to the Commerce Program shall be heard by another
Commerce Program Judge, if available, with any subsequent hearing referred back to the
assigned Commerce Program Judge. If no Commerce Program Judge is available to hear an
emergency motion or petition, such motion or petition shall be referred to a Judge assigned to
Motion Court (or, if necessary, the Emergency Judge), with any subsequent hearing referred
back to the appropriate Commerce Program Judge. An emergency motion heard by a
Commerce Program Judge in a case that has not yet gone through the random assignment
procedure shall be subject to that procedure prior to any subsequent hearing and the subsequent
hearing shall be scheduled before the Commerce Program Judge assigned.

7. Settlement Conferences. A settlement conference with a Commerce Program
JPT will be scheduled after pre-trial motions are decided. A settlement conference may be
scheduled earlier in any case in which counsel agree that such a conference may be productive.
Such a request shall be made in writing by letter to the assigned Commerce Program Judge.

Except as otherwise provided in Phila. Civ. R. *212.3 (Settlement Conferences --Non
Jury Cases), Commerce Program Judges may assist the parties in reaching a fair and reasonable
settlement or other resolution of the matter. To that end, the assigned Commerce Program
Judge, in his or her discretion, may schedule one or more formal settlement conferences. The
Commerce Program Judge may also encourage the parties to engage in settlement discussions
and in any form of Alternative Dispute Resolution (ADR), including the assistance of a
Commerce Program JPT, that may result in settlement, avoidance of trial or expeditious
resolution of the dispute. Except upon order of the Court, the pendency of any form of ADR
shall not alter the date for commencement of trial.





8. Pretrial Conference. A Pretrial Conference shall be held in all Commerce
Program actions. Typically, the Pre-Trial Scheduling Order will require the filing of Pretrial
Statements (Pa. R.C.P. No. 212.2) in advance of the Pretrial Conference. Prior to the Pretrial
Conference, principal trial counsel shall confer on the matters set forth in Pa. R.C.P. No. 212.3,
and attempt to reach agreement on any such matters.

Following the Pretrial Conference, the Commerce Program Judge shall enter a Trial
Scheduling Order, identifying the date by which the matter should be prepared for trial, and, if
applicable, the date to be placed into a trial pool or the date of any special listings. The Trial
Scheduling Order may further provide specific dates, to the extent not already addressed in the
Case Management Order, for such matters as:

a. Exchange of proposed stipulations and filing of stipulations in writing to facts
about which there can be no reasonable dispute;

b. Pre-marking and exchanging copies of all documents or other exhibits to be
offered in evidence at trial,

C. Service and filing of written objections to any documents or other exhibits as to
which a party intends to object at trial, together with the legal basis for such
objections;

d. Identification in writing of all deposition testimony, by page and line number,

intended to be read into the record at trial, followed by counter-designations and
objections to deposition designations;

e. Exchange of trial briefs and proposed findings of fact and conclusions of law
(nonjury) or requested points for jury charge (jury).

At such time prior to trial as may be fixed by the Court, it shall rule on all matters
placed in issue under this procedure.

In addition, the Commerce Program Judge may establish procedures consistent with the
requirements of each case to ensure close interaction with the parties in order to minimize trial
time.

E. Commerce Program Judges Pro Tempore And Alternative Dispute Resolution

There shall be established in the Commerce Program, an Alternative Dispute Resolution
program for Commerce Program actions, which may include, but is not limited to, mediation
and the assistance of Commerce Program JPTs.

1. Panel of Commerce Program Judges Pro Tempore. The Commerce Program
Coordinating Judge shall designate a panel of Commerce Program JPTs from among
volunteers nominated by the Philadelphia Bar Association Business Law Section,
Business Litigation Committee (“Committee”) and/or the Court, and recommended by






the Committee. In order to qualify as a Commerce Program JPT, one must be a licensed
Pennsylvania attorney with no less than fifteen (15) years of experience in litigation or
alternate dispute resolution (ADR), including a practice focused on the types of disputes
described in section B.1. above (Cases Subject to Commerce Program), and shall have
participated in a minimum of 10 hours of ADR training by a court-sponsored provider
or certified CLE provider, or shall have participated as a neutral, JPT, or mediator in a
minimum of 3 ADR proceedings, including but not limited to mediations, settlement
conferences and private arbitrations, involving the types of disputes described in section
B.1. above, prior to approval as a Judge Pro Tempore.

Commerce Program JPTs shall serve without charge for up to three hours for
each case, exclusive of preparation time before a settlement conference or initial
mediation session. Such preparation time likewise will not be compensable. After the
JPT has devoted three hours of service free of charge to the assigned case, and upon
agreement of the participating parties to continue the mediation or settlement conference
beyond those three hours, the JPT shall be compensated at the rate of $300 per hour (or
at such higher rate as the Commerce Program Coordinating Judge shall set hereafter) for
further work on the case. Unless otherwise agreed to by the participating parties, or
upon further order of the Court, the obligation to compensate the JPT shall be borne
equally among the parties. JPTs shall promptly invoice the parties for services and
reasonable expenses for which they are entitled to be compensated. Persons may be
added to or removed from the panel of JPTs as the Commerce Program Coordinating
Judge may determine consistent with the qualifications above.

2. The Court may order a Commerce Program case to be assigned for Settlement
Conference with a Commerce Program JPT who shall, on a date certain, hold a
Settlement Conference which must be attended by: 1) all represented parties, unless
they are excused by the JPT; 2) counsel knowledgeable about the case and with
authority to settle; and 3) any unrepresented parties. If the JPT excuses represented
parties from attending, they shall be available telephonically. All parties shall provide
to the Commerce Program JPT prior to the Settlement Conference a fully completed
Settlement Memorandum, in a form to be established by the Commerce Program
Judges. The parties may also submit additional, confidential, materials to the JPT alone.
The Commerce Program JPT on such a referral is not authorized to rule on any motions,
but will attempt to facilitate a settlement between the parties. The JPT may report to the
Commerce Program Judge assigned to the case the result of the settlement conference.

3. Mediation.

a. Referral to Mediation and Selection of Mediator. Commerce Program
cases may be referred to nonbinding mediation at the discretion of the
Commerce Program Judge, who may make such referrals at the time of
the Case Management Conference, at the Pretrial Conference referenced
above, or at any other time. Where appropriate and whether or not
mediation is pursued at an early stage of the litigation, the Commerce
Program Judge has the discretion to refer cases to nonbinding mediation
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at a later stage of the proceedings. The Court may permit the parties to
choose the mediator from among the panel of Commerce Program
JPTs, or agree to pay for a mediator not on the panel. The order of
reference to mediation shall not stay or delay any scheduling dates,
unless the Court specifically so orders.

Conflicts of Interest. A mediator to whom a case is assigned must
disclose to the parties and to the Court any apparent conflict of interest.
Unless the mediator determines consistent with any applicable ethical
requirements and guidelines that he or she should preside
notwithstanding any such apparent conflict of interest and the

parties and the Court agree that such mediator nevertheless shall preside,
another mediator shall be selected.

Confidentiality of Mediation. The order referring an action to mediation
shall require that the mediator report to the Court the disposition of the
mediation in accordance with a schedule as determined by the Court,
under the guidelines below. The order shall also provide that all
information received by the mediator as to the merits of the matter,
including the submitted memoranda, shall remain confidential and not be
reported or submitted to the Court by the mediator or the parties, except
as necessary in a stipulation of settlement agreed to by the parties.

Mediation Procedure. The first mediation session preferably shall be
conducted within 30 days of the execution of the order of reference,
unless the Court establishes a different schedule. At least ten days before
the first session, each party shall deliver to the mediator a copy of its
pleadings, any briefs filed in the action important to the mediation, and a
memorandum in the form specified by the mediator setting forth that
party’s contentions as to liability and damages. The memorandum shall
be served on all parties, but shall be marked "Confidential, for Mediation
Only," and may not be used, cited, quoted, marked as an exhibit or
referenced in any proceedings. The parties may also submit additional,
confidential, materials to the JPT alone. Attendance at the first mediation
session shall be mandatory, and the mediator may require, in addition to
the appearance of the attorneys, the presence of the parties or their
representatives with authority to settle. If the first session is successful,
the settlement shall be reduced to a stipulation, and the mediator shall
submit forthwith the stipulation, the notice of discontinuance and the
report of disposition to the Court. The report of disposition shall be on a
form prescribed by the Court Administrator.

Report; Extensions. If the action is not settled upon completion of the
first session, the mediator may schedule additional sessions on consent of
the parties. However, at the end of the first session, any party or the
mediator may terminate the mediation effort, and in that case the
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mediator shall advise the Court forthwith that mediation has been
terminated but shall not disclose the identity of any parties who
terminated or did not terminate the mediation. Except as set forth below,
subsequent sessions should be concluded within 15 days from the date by
which the first session was to have been held according to the order of
reference. The mediator shall report to the Court as to the outcome of the
mediation session(s) no later than 20 days from the date by which the
first session was to have been held according to the order of reference. If
mediation cannot be concluded within 15 days from the date by which
the first session was to have been held according to the order of
reference, upon consent of all parties a 30-day extension of time to
conduct further sessions may be granted by the mediator. If such
extension is granted, the mediator shall report to the Court as to the
success or lack of success of the additional sessions as soon as
practicable but in any event no later than 5 days after the final

mediation session.

This Order is issued in accordance with Pa.R.C.P. No. 239 and the April 11, 1986 Order of the
Supreme Court of Pennsylvania, Eastern District, No. 55 Judicial Administration and shall
become effective immediately. The original order shall be filed with the Civil Judicial Records
Officer (formerly, Prothonotary) in a Docket maintained for Administrative orders issued by
the Administrative Judge of the Trial Division, Court of Common Pleas of Philadelphia County,
and shall be submitted to the Pennsylvania Bulletin for publication. Copies of the order shall be
submitted to the Administrative Office of Pennsylvania Courts, the Civil Procedural Rules
Committee, American Lawyer Media, The Legal Intelligencer, Jenkins Memorial Law Library,
and the Law Library for the First Judicial District of Pennsylvania, and shall be posted on the
website of the First Judicial District of Pennsylvania: http://www.courts.phila.gov/regs.

BY THE COURT

/s/ John W. Herron

HONORABLE JOHN W. HERRON
Administrative Judge, Trial Division
Court of Common Pleas

Philadelphia County

First Judicial District of Pennsylvania
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Superior Court Administrative Directive No. 09-1
SUPERIOR COURT BUSINESS LITIGATION SESSIONS

The Business Litigation Sessions of the Superior Court (BLS) are permanent sessions of
the Superior Court located in the Suffolk County Superior Court. The Suffolk County Civil
Clerk’s Office is the clerk’s office for the BLS.

If a plaintiff, when filing an action, seeks to have a case accepted into the BLS, the
plaintiff shall file the case in the Suffolk County Civil Clerk’s Office and complete the BLS
Civil Action Cover Sheet, articulating the reasons why the plaintiff believes the case should be
accepted into the BLS. Failure to complete the BLS Civil Action Cover Sheet will result in the
case being assigned to a Suffolk County Time Standards Session. A copy of the completed BLS
Civil Action Cover Sheet shall be served on all defendants with the complaint.

The complaint, with the BLS Civil Action Cover Sheet, shall be brought forthwith by the
clerk to the BLS Administrative Justice, who will determine whether to accept the case into the
BLS. Cases that fall within any of the following categories may be accepted into the BLS in the
sound discretion of the BLS Administrative Justice, based principally on the complexity of the
case and the need for substantial case management:

a.1l  claims relating to the governance and conduct of internal affairs of entities
a.2  claims relating to employment agreements
a.3  claims relating to liability of shareholders, directors, officers, partners, etc.

b.1  shareholder derivative claims
b.2  claims relating to or arising out of securities transactions

c.1  claims involving mergers, consolidations, sales of assets, issuance of debt, equity and like
interests

d.1  claims to determine the use or status of, or claims involving, intellectual property

d.2  claims to determine the use or status of, or claims involving, confidential, proprietary or
trade secret information

d.3  claims to determine the use or status of, or claims involving, restrictive covenants

e.l claims involving breaches of contract or fiduciary duties, fraud, misrepresentation,
business torts or other violations involving business relationships

f.1 claims under the U.C.C. involving complex issues

g.1  claims arising from transactions with banks, investment bankers and financial advisers,
brokerage firms, mutual and money funds





h.1 claims for violation of antitrust or other trade regulation laws
h.2  claims of unfair trade practices involving complex issues

i1 malpractice claims by business enterprises against professionals

j.1 claims by or against a business enterprise to which a government entity is a party

k.1  other commercial claims, including insurance, construction, real estate and consumer
matters involving complex issues.

If a case is accepted into the BLS, the BLS Administrative Justice shall assign the case to
either the BLS1 Session or the BLS2 Session and issue a Notice of Acceptance into the Business
Litigation Session. If a case is not accepted into the BLS, the BLS Administrative Justice shall
issue a Notice of Denial of Acceptance into the Business Litigation Session, and the case shall be
assigned to or returned to a Time Standards Session.

Where a case has been accepted into the BLS, once each defendant has filed a responsive
pleading, or has been defaulted for failure to do so, the clerk of the assigned BLS session shall
schedule a Rule 16 conference to establish a Tracking Order appropriate to the case. The parties
shall confer with each other prior to this Rule 16 conference in an attempt to agree upon, or
narrow their differences as to, a proposed Tracking Order.

Nothing in this Administrative Directive changes the statutory requirements for venue.

Since improper venue may be waived, the BLS Administrative Justice does not consider the
appropriateness of venue in determining whether to accept a case into the BLS. If a plaintiff
files a complaint in Suffolk County without proper venue, and the case is accepted into the BLS,
any party may move to dismiss or transfer the case for improper venue, and the case shall be
dismissed without prejudice or transferred in accordance with G.L. c. 223. Failure to file such a
motion within the time limits prescribed by Mass. R. Civ. P. 12(h)(1) shall constitute a waiver of
improper venue.

If a plaintiff files an action in Suffolk County and does not seek to have the case accepted
into the BLS, or if a plaintiff files an action in any other county, and the case is therefore
assigned to a Time Standards Session, any party may move to transfer the case to the BLS by
filing, in the Time Standards Session, pursuant to Superior Court Rule 9A, a motion for transfer.
Where a case has been filed in a county other than Suffolk, if a party fails to oppose a motion to
transfer, the failure shall be deemed a waiver of the defense of improper venue. If a motion to
transfer to the BLS is approved by the judge in the Time Standards Session, the clerk of the Time
Standards Session shall promptly bring the motion to the attention of the BLS Administrative
Justice, who will allow or deny the motion. Consequently, the case shall be transferred to the
BLS only with the approval of, first, the judge in the Time Standards Session and, second, the





BLS Administrative Justice.

Barbara J. Rouse
Chief Justice
Superior Court

Effective: January 19, 2009






STATE OF MICHIGAN
3rd JUDICIAL CIRCUIT
COUNTY OF WAYNE

VERIFICATION OF
BUSINESS COURT ELIGIBILITY
AND NOTICE OF ASSIGNMENT

CASE NO.

Court address: 2 Woodward Ave., Detroit, Ml 48226

Plaintiff(s)

Defendant(s)

| am the attorney for the [check one] ] plaintiff [ defendant and per MCR 2.114(B)(2) and MCR 2.114(D) declare to

the best of my information, knowledge, and belief that this case meets the statutory requirements to be assigned to
the business court, MCR 2.112(0),MCL 600.8031 et seq., and request assignment to the Business Court for the

following reasons:

[Both Sections 1 and 2 must be completed to be accepted by the Court (check all that apply)]

1. Parties. This is a qualifying business or commercial dispute as defined by MCL 600.8031(1)(c) because,

L] all of the parties are business enterprises

] one or more of the parties is a business enterprise and the other parties are its or their present or former

owners, managers, shareholders, members, directors, officers, agents, employees, suppliers, or competitors,
and the claims arise out of those relationships

O one of the parties is a non-profit organization, and the claims arise out of that party’s organizational structure,

governance, or finances

L] Itis an action involving the sale, merger, purchase, combination, dissolution, liquidation, organizational
structure, governance, or finances of a business enterprise.

AND

2. Actions. This business or commercial action as defined by MCL 600.8031(2) involves,

[ information technology, software, or website development, maintenance, or hosting

[ the internal organization of business entities and the rights or obligations of shareholders, partners, members,
owners, officers, directors, or managers

O contractual agreements or other business dealings, including licensing, trade secret, intellectual property,

antitrust, securities, noncompete, nonsolicitation, and confidentiality agreements if all available administrative
remedies are completely exhausted, including but not limited to, alternative dispute resolution processes

prescribed in the agreements

L] commercial transaction, including commercial bank transactions

[ business or commercial insurance policies

] commercial real property

L] other type of business or commercial dispute (explain):

Date

Signature

Name (type or print)

Bar no.






STATE OF MICHIGAN
17TH JUDICIAL CIRCUIT COURT

ANDREW M. THALHAMMER SUITE 3200 B
CIRCUIT COURT ADMINISTRATOR 180 OTTAWA AVENUE NW
T GRAND RAPIDS, MICHIGAN 49503-2751
DEPUTY ADMINISTRATOR
STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF KENT
INRE: SPECIALIZED BUSINESS DOCKET LOCAL ADMINISTRATIVE ORDER
OF THE 17th CIRCUIT COURT 2013-04

At a session of said Court, held in the Kent County Courthouse
In the City of Grand Rapids in said County
November 14, 2013

Present: Hon. Donald A. Johnston
Chief Circuit Court Judge

On March 1, 2012, the 17th Circuit Court implemented a Specialized Business Docket as a
pilot project. On January 1, 2013, Public Act 333 of 2012 went into effect, requiring courts across
the State of Michigan to set up Specialized Business Dockets. Although the pilot project endeavor
in the 17th Circuit Court closely resembles the Specialized Business Docket prescribed by Public
Act 333, the 17th Circuit Court must make several changes to conform to the new state law. Asa
result, this administrative order is issued to replace Kent County Administrative Order 2011-05,
which put into operation the pilot project. This administrative order is issued in accordance with
Kent County Administrative Order 2011-04 (Case Flow Management Plan).

I) Introduction and Purpose

After the 17th Circuit Court implemented a Specialized Business Docket (“SBD”) as a pilot
project, the Michigan Legislature enacted Public Act 333 of 2012, which requires all circuit courts
with three or more judges to set up SBDs. The 17th Circuit Court SBD, like its predecessor pilot
project, is designed to: (i) reduce the time required to resolve business-related legal disputes in Kent
County; (ii) promote consistency in decisions rendered in business-related cases; (iii) improve the
overall efficiency in administering and processing business cases in the 17th Circuit Court; and (iv)
develop a body of case law on business-law issues at the trial-court level to provide guidance to the
local business community and business-law practitioners. The Michigan Court Rules (hereinafter
“MCR?) govern all aspects of cases involved in the SBD. The right to trial by jury is preserved and,

PHONE: (816) 632-5137 ¢ FAX: (616} 632-6130





if properly demanded, will proceed in the same fashion as in the general Civil Division, as will non-
jury trials. Appeals from cases handled by the SBD will be to the Court of Appeals, as with all other

Circuit Court cases.

II) Cases to be Assigned to the Specialized Business Docket

A) All of the following types of cases,” whether qualifying by complaint, counterclaim, cross-
claim, or third-party complaint, shall be assigned to the SBD:

B)

Is

q.
110,
11

An action in which all of the parties are business enterprises;

An action in which at least 1 party is a business enterprise and the other parties are
its present or former owners, managers, sharcholders, members, directors, officers,
agents, employees, suppliers, or competitors and the claims arise from one of those
relationships;

An action in which at least 1 party is a nonprofit organization and the claims arise out
of that party’s organizational structure, governance, or finances;

An action involving the sale, merger, purchase, combination, dissolution, liquidation,
organizational structure, governance, or finances of a business enterprise;

An action involving information technology, software, website development,
maintenance, or hosting;

An action involving the internal organization of a business entity and the rights or
obligations of sharecholders, partners, members, owners, officers, directors, or
managers;

An action arising out of a contractual agreement or other business dealings, including
licensing, trade secrets, intellectual property, antitrust, securities, noncompete, non-
solicitation, and confidentiality agreements;

An action arising from a commercial transaction, including a commercial bank
transaction;

An action arising from a business or commercial insurance policy;

An action involving commercial real estate;

An action subject to compulsory arbitration involving any of the above subjects.

All of the following types of cases shall be excluded from the SBD:

1.

s 03 1

Personal-injury actions including, but not limited to, wrongful death and medical
malpractice;

Product-liability actions in which any claimant is an individual;

Matters within the jurisdiction of the Family Division of the Circuit Court;
Proceedings under the Probate Code of 1939 (MCL 710.21 - 712A.32);
Proceedings under the Estates and Protected Individuals Code (MCL 700.1101 -

700.8206);

" Assuming such cases meet all other threshold requirements for circuit-court jurisdiction.

2





®)

A)

B)

C)

A)

6. Criminal matters;

T Condemnation matters;

8. Appeals from lower courts or administrative agencies;

. Proceedings to enforce judgments of any kind;

0. Landlord-tenant matters involving only residential property;

11.  Land contract or mortgage foreclosure matters involving residential property;

12.  Motor-vehicle insurance-coverage cases under the Insurance Code of 1956 (MCL
500.100 - 500.8302), except where 2 or more parties to the action are insurers;

13. [nsurance-coverage disputes in which an insured is an individual consumer;

14. Employment-discrimination cases;

15. Civil-rights cases, including claims brought under the Elliott-Larsen Civil Rights Act
(MCL 37.2101 - 37.2804), the Persons With Disabilities Civil Rights Act (MCL
37.1101 - 37.1607), and Chapter XXI of the Michigan Penal Code (MCL 750.146 -

750.148);
16.  Wrongful-discharge cases, except actions involving corporate officers or directors;
17 Worker’s-compensation claims brought under the Worker’s Disability Compensation

Act (MCL 418.101 - 418.941),

Any case assigned to the SBD shall be subject to removal from the SBD by the SBD judge
for good cause to the Civil/Criminal or Family docket, whichever is appropriate, either on
motion of a party or sua sponte, as provided in paragraph V(B). A newly filed case so
removed shall be reassigned by lot to a judge of the appropriate division. A case found to
have been inappropriately referred to the SBD by another judge will be reassigned back to

that judge.
III) The Specialized Business Docket Judge

By assignment of the Michigan Supreme Court, per letter of April 3, 2013, from Chief
Justice Robert P. Young, Jr., Kent County Circuit Court Judge Christopher P. Yates shall
serve as the SBD judge for Kent County for a term ending April 1, 2019.

The Chief Judge of the Kent County Circuit Court shall monitor the workload of the SBD
judge and shall take steps necessary to balance the workload of the SBD judge with those of

the other judges of the Court.

The SBD judge shall attend at least one training program for business-court judges each year,
with an emphasis placed upon programs that minimize the cost to Kent County.

IV) Specialized Business Docket Case Management
Initial Status Conference: As promptly as possible after an answer has been filed, the SBD

judge shall conduct an initial status conference attended by counsel — either in person or by
telephone — for the purpose of establishing a schedule for the case.






B)

©

Scheduling Order: Following the initial status conference, the SBD judge shall prepare and
issue a comprehensive scheduling order setting forth all significant deadlines in the case.

Use of Technology: Parties unable to appear in person for court proceedings may be allowed
to participate from remote locations through any available technological means, so long as
arrangements are made in advance with the Court.

V) Specialized Business Docket Procedural Mechanisms

A) Assignment of Cases to the SBD: All cases described in paragraph II(A) shall be assigned

B)

©)

to the SBD by the following methods:

1s When an applicable case is filed, the plaintiff shall file a face sheet to the complaint,
reciting “Specialized Business Docket requested.” If the plaintiff has not done so,
and the defendant believes the case meets the eligibility criteria in paragraph II(A),
the defendant may file a face sheet to the answer with the same recitation.

2 When all parties agree to and file a stipulation and order for assignment of the case
to the SBD.
3. When any judge of the Court refers the case for assignment to the SBD, after review

and approval by the SBD judge.

Removal of Cases from the SBD: A case may be removed from the SBD through any of the
following procedures:

1. Any party may file a motion, without having to pay a motion fee, to remove the case
from the SBD to either the Civil/Criminal or Family docket, whichever is applicable,
on the ground that the case does not meet the eligibility criteria of paragraph II(A).

2 The SBD judge may remove a case from the SBD to the Civil/Criminal or Family
docket, whichever is applicable, with approval of the Chief Judge

3. If, for any reason, the SBD judge is recused or disqualified from hearing a case, that
case shall be reassigned by lot to a judge of the Civil/Criminal Division, who shall
promptly convene a status conference with the parties to establish a schedule for all

further proceedings in the case.

Case Tracking: Each case assigned to the SBD shall be assigned a unique docket code that
identifies its category as set forth in paragraph II(A), which shall be used for the purposes of
case-tracking and statistical analysis.





D) Opinions Issued by the SBD Judge: On each significant matter decided by the SBD judge,

A)

B)

the SBD judge shall issue a formal written opinion describing the Court’s ruling and post that
opinion to the searchable database on the SBD page of the Court’s public website.

VI) Oversight and Evaluation of the Specialized Business Docket

Advisory Committee: The Chief Judge shall appoint an advisory committee for the SBD that
shall include the SBD judge, the Court Administrator for the 17th Circuit Court, and at least
two civil attorneys actively practicing in Kent County. The advisory committee shall meet

on an annual basis to assess the progress of the SBD.

Reporting: On an annual basis, the advisory committee shall compile an annual report to be
submitted in writing to the Court and the State Court Administrator.

IT IS SO ORDERED.

Dated: November 14, 2013

Chief Clrcult Court Judge






NORTH CAROLINA BUSINESS COURT
2013 ANNUAL REPORT

L. Overview of the North Carolina Business Court
I1. Caseload Data
A. Pending and Closed Cases
B. Case Distribution
C. Case Assignment and Expenditures by Location
1.  Charlotte
2. Greensboro
3. Raleigh
III.  Opinions Issued





I.
Overview of the North Carolina Business Court
The North Carolina Business Court (“NCBC”) is a Superior Court within the North
Carolina General Court of Justice. The NCBC was established in 1996 in Greensbo-
ro, and additional courts were added in Charlotte and Raleigh in 2005. The judges
currently sitting in the NCBC are Chief Judge John R. Jolly, Jr. (Raleigh), Judge
James L. Gale (Greensboro), and Judge Calvin E. Murphy (Charlotte).

Pursuant to N.C. Gen. Stat. § 7A-45.4, certain cases may be designated to the
NCBC as Mandatory Complex Business Cases (“Mandatory Cases”). Mandatory
Cases are those actions that involve a material issue related to: (1) the law govern-
Ing corporations, partnerships, limited liability companies, and limited liability
partnerships; (2) securities law; (3) antitrust law; (4) state trademark or unfair
competition law; (5) intellectual property law; (6) the Internet; and (7) certain areas
of tax law. N.C. Gen. Stat. § 62-350 further authorizes the NCBC to consider and
resolve disputes concerning the rates, terms, and conditions associated with the use
of poles, ducts, and conduits of communication service providers. Complex business
cases and exceptional cases also may be designated and assigned to the NCBC by
the Chief Justice of the Supreme Court of North Carolina under Rules 2.1 and 2.2 of
the General Rules of Practice and Procedure for the Superior and District Courts

(“Rule(s)”). A distribution of cases by type is set forth herein.

Rule 2.1(b) requires the NCBC to issue a written opinion upon final disposi-
tion of a claim in a complex business case (which includes by definition Mandatory
Cases). A list of the opinions issued by the NCBC in 2013 is included in this report.

Electronic copies of the opinions are available online at www.ncbusinesscourt.net.

The NCBC utilizes electronic filing and case management systems to facili-
tate efficiency in litigating complex cases. Each of the three NCBC locations is
equipped with a technology-enhanced courtroom for effective evidence presentation
at both trials and motion hearings. The expansion of these systems and technologies
allows the NCBC to provide benefits such as free public access to files, dockets, and
calendars, as well as instant access to opinions and orders without the expense or

delay of publication in bound volumes.
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II.

Caseload Data
A. Pending and Closed Cases
The North Carolina Business Court has a total of 233 pending cases, 18 of which
are on appeal and 32 of which are inactive or stayed.! Of the 233 pending cases,
221 are Mandatory Cases, 3 are discretionary complex business cases designated
pursuant to Rules 2.1 and 2.2, and 9 are exceptional cases assigned pursuant to
Rule 2.1. 147 cases were closed in 2013; 134 new cases were assigned.
B. Case Distribution
The North Carolina Business Court has 233 pending cases, originating from 46

counties.

County Charlotte Greensboro Raleigh TOTAL
Alamance 1 2 0
Ashe
Beaufort
Bladen
Brunswick
Buncombe
Burke
Cabarrus
Carteret
Catawba
Cleveland
Craven
Cumberland
Dare
Davidson
Durham
Forsyth
Gaston
Graham
Guilford
Iredell
Johnston
Lee
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1 This report is for calendar year 2013. Unless otherwise noted, all statistics in this report are as of
December 31, 2013.
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C. Case Assignment and Expenditures by Location

1. Charlotte

Name of Case

County

Age (in Days)

Allran v.

Branch Banking & Trust Corp.*

Gaston

1,107

Am. Mech., Inc. v. Bostic

Randolph

548

Atkinson v. Lackey

Mecklenburg

617

Baker v. Baker

Burke

265

BB&T BOLI Plan Trust v.
Mass. Mut. Life Ins. Co.

Forsyth

1,620

Grp., Inc. v. Knaus

Bell & Watson Telecom Consulting

Catawba

498

Blitz v. Agean

Durham

3,260

*On Appeal
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Blue Ridge Pediatric v. First Watauga 989
BOGNC v. Pruitt Mecklenburg 1,156
Bolier & Co., LLC v. Decca Furni- Catawba 428
ture (USA), Inc.**

Bolier & Co., LLC v. Tin** Guilford 349
Buncombe Cnty. v. Hotels.com* Buncombe 2,521
Chambers v. The Moses Cone Guilford 460
Mem'l Hosp.

Cnty. of Catawba v. Catawba 810
Frye Reg’l Med. Ctr.

CNW Holdings Corp. v. Carolina Mecklenburg 238
Nonwovens, LLC

Cornelius N.C. Self-Storage Mecklenburg 324
Daniel v. West Buncombe 729
Dare Cnty. v. Hotels.com* Dare 2,499
Dealer Residuals Resources, LLC v. Mecklenburg 463
Grindstaff Ford, Inc.

DeGorter v. Capitol Bancorp. Ltd.** Mecklenburg 1,161
DSM Dyneema v. Thagard, Ph.D. Gaston 247
Ehrenhaus v. Baker Mecklenburg 1,905
Ekren v. K&E Real Estate Invs., Inc. Iredell 642
Eng’g Design & Testing Corp. v. Mecklenburg 125
Crump

Ferko v. Nationwide Mut. Ins. Co. Mecklenburg 531
Garrison v. Garrison Mecklenburg 900
Gay v. Peoples Bank Lincoln 282
GNB Ventures, LLC Gaston 225
Gottfried v. Covington Watauga 119
Graham v. First Am. Fin. Mgmt. Co. Rowan 247
Green Gulf Grp., FZE v. Nat’l Hold- Mecklenburg 187
ing, LL.C

Harvey v. Dambowsky Union 268
Hefner v. Mission Hosp., Inc. Buncombe 510
Historic Biltmore Village, LLC v. Buncombe 275
Spratt

Holden v. Morlando Guilford 1,554
Jacobson v. Walsh Mecklenburg 1,314
Karas Hospitality, Inc. v. Lundy Mecklenburg 37
Kare Partners, LLC v. Bhargava Mecklenburg 128
Kopf v. SmartFlow Techs., Inc. Wake 1,336

* Inactive or Stayed
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LendingTree v. Anderson Mecklenburg 978
LendingTree v. Beddingfield Mecklenburg 2,081
Lincoln Cnty. v. Blanchard Lincoln 449
McKee v. James Robeson 1,527
Mecklenburg Cnty. v. Hotels.com* Mecklenburg 2,170
Mountain Air Country Club, Inc. v. Yancey 168
Mountain Air Dev. Corp.

Neiburger v. Stirewalt Buncombe 188
Northfield Invs. v. Regions Bank** Mecklenburg 2,381
Patton’s Inc. v. Quincy Compressor, Mecklenburg 180
LLC

Phillips & Jordan v. Bostic Graham 972
Premier v. Peterson* Mecklenburg 1,078
Red Fox Future v. Holbrooks Polk 943
Roundpoint Mortg. Co. v. Florez Mecklenburg 233
Rutherford Elec. Membership Corp. Rutherford 306
v. Time Warner Entm’t/Advance

Newhouse P’ship

Schoolcraft v. Tucker Cabarrus 313
Sci N.C. Funeral Servs. v. McEwen Mecklenburg 355
Ellington Funeral Servs.

Speedway Motorsports Int’l v. Mecklenburg 2,032
Bronwen Energy Trading

Superior Performers v. Simpson** Alamance 1,822
Taidoc Tech. v. OK Biotech Mecklenburg 391
Tate v. Humana Marketpoint, Inc. Mecklenburg 377
Thomas v. McMahon Mecklenburg 1,881
Time Warner Entm’t Ad- Rowan 1,353
vance/Newhouse P’ship v. Town of

Landis

Vernon v. Cuomo Wake 2,760
Wake Cnty. v. Hotels.com* Wake 2,616
Watson v. Bank of Granite Mecklenburg 275
Watson v. Walton Mecklenburg 1,240
Wilbert, Inc. v. Homan** Gaston 376
Williams v. Carolina W. Holdings, McDowell 65
LLC

Wortman v. Hutaff Union 1,090
Yates Constr. Co. v. Bostic Rockingham 548
Yates v. Med. Specialties** Mecklenburg 1,122
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This court has 70 open cases, 6 of which are on appeal and 7 of which are inactive or
stayed. The average age of all cases is 902 days.

Mandatory Cases: 68
Rule 2.1 Cases: 1
Rule 2.1 & Rule 2.2 Cases: 1

The Charlotte Business Court held one jury trial and one bench trial in 2013. The
sitting Charlotte Business Court Judge presided over one additional general Supe-

rior Court session.

Forty-nine cases were closed in 2013. Forty new cases were assigned to the Char-
lotte Business Court in 2013.

Fiscal year 2012-2013 expenditures for the Charlotte Business Court were
$379,226.50.2

2 All data on expenditures reported herein is for fiscal year ended June 30, 2013.
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2. Greensboro

Name of Case County Age (in Days)
Allegis Grp., Inc. v. Zachary Durham 590
Piper LLC
Atwell v. Johnson Ashe 239
BDM Invs. v. Wells Fargo & Co. Brunswick 993
Black Rhino Fund v. Mecklenburg 775
Invictus Asset Mgmt., LLC
Blythe v. Bell Catawba 618
Bobo v. EQmentor, Inc. Mecklenburg 348
Bollinger v. Bilmore Fin. Grp., Catawba 1,843
Inc.**
Brady v. Van Vlaanderen Cumberland 469
Bryan Family Ltd. Liab. Ltd. P'ship Mecklenburg 224
v. Brown
Chesson v. Rives Davidson 377
Clark Consulting, LLC v. AIG Guilford 628
Life Ins. Co.
Comor Corp. v. Comor Commc’ns, Guilford 1,570
LLC**
DeLuca v. Cape Fear Bluffs, LL.C Brunswick 210
Dougherty v. Tate Guilford 196
Eastwood Investors VII, LLC v. Guilford 707
Newgate Gardens
Estate of Jerry Carl Chambers v. Vi- Iredell 322
sion Two Hospitality Mgmt., LL.C
Falk v. Holliday Wake 490
Fountain v. Fountain Powerboats, Beaufort 1,002
Inc.
Fowler v. N.C. Dep’t of Revenue Wake 131
GlaxoSmithKline LL.C v. Dendreon Durham 796
Corp.
Gunn v. Lab. Corp. of Am. Alamance 106
Hamrick v. Harris Teeter Super- Mecklenburg 132
markets, Inc.**
Hawes v. Vandoros Guilford 1,391
Henderson v. Manuel Guilford 1,688
Heron Bay Acquisition, LLC v. Guilford 616
United Metal Finishing, Inc.
Home Depot v. N.C. Dep’t of Reve- Wake 1,022

nue
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In re Harris Teeter Merger Litiga- Mecklenburg 162
tion**

Isenhour v. Biltmore Fin. Grp., Catawba 1,843
Inc.**

J2 & Assocs. v. Rutter** Guilford 1,296
Kennedy v. Gauthier Alamance 141
Legalzoom.com v. N.C. State Bar Wake 786
Little v. Biltmore Fin. Grp., Inc.** Burke 1,840
Lockerman v. South River EMC Sampson 1,022
Loftin v. KPMG LLP** Wake 2,717
Maurer v. Maurer Wake 273
McKinnon v. CV Indus., Inc.* Catawba 1,722
MicroTechnologies, LL.C v. Sullivan Guilford 196
Miller v. Burlington Chem. Co. Guilford 63
Miller v. Wade Jurney Homes, Inc. Guilford 85
Mittelstaedt v. Speed Boats of Tex., Beaufort 303
LP**

Morris v. Scenera Research, LLC* Wake 1,001
Morton v. Ivey, McClellan, Gatton & Moore 401
Talcott, LLP**

NNN Durham Office Portfolio 1, Durham 538
LLC v. Highwoods Realty Ltd.

P'ship

NNN Office Portfolio 1, LLC v. Durham 1,225
Grubb & Ellis Co.

Nelson v. Alliance Hospitality Wake 1,014
Mgmt., LLC*

N.C. State Bar v. Lienguard, Inc. Wake 488
Out of the Box Developers, LLC v. Wake 1,324
Logicbit Corp.*

Paradigm Fin. Grp., Inc. v. Church Surry 616
Patriot Performance Materials, Inc. Lee 475
v. Powell

Plummer v. Johnson Ashe 239
Porter v. Bryant** Robeson 456
Powell v. Dunn Orange 133
PQ Capital Ventures, LLC v. Vestar New Hanover 287
Corp., LLC*

Preferred Auto Credit Co., LP v. Da- Lee 260
vis**

Priest v. Coch Durham 525
Prospect Mortg., LLC v. Goins Wake 443
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Prospect Mortg., LL.C v. Lemos Wake 440
Prospect Mortg., LL.C v. Schoolfield Wake 443
RBC Bank (USA) v. Duea** Wake 1,310
Revolutionary Concepts, Inc. v. Mecklenburg 2,128
Clements Walker PLLC

Rouen v. Smith New Hanover 706
Safety Test & Equip. Co., Inc. v. Am. Cleveland 196
Safety Utility Corp.

Saidi v. Judeh Guilford 41
SCR-Tech v. Evonik Energy Servs. Mecklenburg 1,909
LLC

Se. Air Charter, Inc. v. Stroud Lee 792
Simmons v. Freeman McDowell 170
Skybridge Terrace, LL.C v. Phelan Mecklenburg 322
Soft Line, S.p.A. v. It. Homes, LL.C Guilford 42
Sponaugle v. Mickey & Mooch of Mecklenburg 306
Lake Norman, LL.C

Stage Rigging Servs., Inc. v. Doell, Guilford 128
Jr.

Surratt v. Brown Forsyth 250
Sykes v. Health Network Solutions, Forsyth 208
Inc.

Tedder v. Tedder** Dare 1,695
Terus Techs., LLC v. Cornelius Lee 224
The Hina Grp. v. InterSouth Part- Durham 356
ners

The Island Beyond, LL.C v. Prime Forsyth 420
Capital Grp., LLC

The Paul and Florence Thomas Ashe 239
Mem’l Art Sch., Inc. v. Parish

Tong v. Dunn* Orange 852
TruGreen Landcare, LLC v. Har- New Hanover 152
ris**

United Builders Grp., LLC v. Dilla- Craven 210
hunt

Weisman v. Blue Mountain Organics Guilford 92
Distrib., LLC

Westmoreland Cnty. Emps. Ret. Mecklenburg 141
Fund v. Belk**

World Law South, Inc. v. N.C. State Wake 124

Bar

North Carolina Business Court
2013 Annual Report
Page 10 of 22






This court has 83 open cases, 6 of which are on appeal and 16 of which are inactive

or stayed. The average age of all cases is 652 days.

Mandatory Cases: 77 (including 2 tax appeals)
Rule 2.1 Cases: 5
Rule 2.1 & Rule 2.2 Cases: 1

The Greensboro Business Court held one four-week jury trial in 2013. The sitting
Greensboro Business Court Judge presided over one additional general Superior

Court session.

Twenty-nine cases were closed in 2013. Forty-five new cases were assigned to the

Greensboro Business Court in 2013.

Fiscal year 2012-2013 expenditures for the Greensboro Business Court were
$409,204.74.
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3. Raleigh

Name of Case County Age (in Days)
Advanced Internet Techs., Inc. v. Cumberland 96
McGarrity**
Allan M. Acton, DDS, PA v. Beth C. Wake 83
Dunsmoor, DDS, PA
AmeriGas Propane, LP v. Coffey Wake 124
Anderson v. Coastal Cmtys. at Brunswick 1,404
Ocean Ridge Plantation
Anderson v. Daniel** New Hanover 1,223
Apex Tool Grp., LLC v. Wake 505
Ingersoll-Rand Co.**
Arnesen v. Rivers Edge Golf Brunswick 1,364
Club & Plantation
Artistic S., Inc. v. Lund Wake 491
Assoc. Behavioral Servs. v. Smith Robeson 1,415
Barnes v. Robeson Cnty. Robeson 240
Barrett’s Contents, Inc. v. T2B2, Inc. Wake 91
Barry v. Ocean Isle Palms Brunswick 1,380
Barton v. Coastal Cmtys. at Brunswick 1,404
Ocean Ridge Plantation
Beadnell v. Coastal Cmtys. at Brunswick 1,449
Ocean Ridge Plantation
Bodford v. N.C. Dep’t of Revenue* Wake 1,127
Bodford v. N.C. Dep’t of Revenue* Wake 1,127
Bodford v. N.C. Dep’t of Revenue* Wake 1,127
Bolton v. Jacobson Wake 1,211
Brady v. Prince Wake 244
Branch Banking & Trust Co. v. New Hanover 1,404
Gilmartin
Campbell O1l Co. v. AmeriGas Pro- Bladen 104
pane, LP
Cape Hatteras Elec. Membership Dare 260
Corp. v. Stevenson
Capps v. Blondeau Wake 2,246
Chavez v. Rex Venture Grp., LLC Davidson 455
City of Oxford, NC v. City of Hen- Vance 120
derson, NC
CPI Sec. Sys., Inc. v. Alarm Sec. Wake 28
Grp., LLC
Cribb v. Herring Onslow 93
Davis v. Davis Dare 99
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Drake v. Prescott Office Mgmt., LLL.C Durham 232
EHP Land Co. v. Bosher Perquimans 2,194
Elliott v. KB Home NC* Wake 1,294
Empire Foods, Inc. v. Aseptia, Inc. Wake 169
Fidelity Bank v. NC Wake 1,401
Dep’t of Revenue

Fisher v. Flue-Cured Tobacco Coop. Wake 3,246
Gahagan & Bryant Assocs., Inc. v. New Hanover 113
Gibson

Gholizadeh v. Wake 807
Sec. Bonded Warehouse

Glass v. Fortuna New Hanover 61
Global Promotions Grp. v. Danas Wake 824
Godwin v. Ameriprise Fin. Wake 594
Servs., Inc.**

Grasinger v. Williams Wake 64
Gutmann v. U.S. Transport. Corp. Wake 84
Harrington v. Plymell Onslow 197
HCW Ret. & Fin. Servs., LLC v. Orange 29
HCW Emp. Benefit Servs., LL.C

Horner Int’l Co. v. McKoy Wake 203
Joalpe-Industria De New Hanover 905
Expositores v. Alves

Kezeli v. Logan Wake 470
Kight v. Ganymede Holdings II, Inc. Wake 498
Koch Measurement Devices, Inc. v. New Hanover 548
Armke

KRG New Hill Place, LLC v. Spring Wake 56
Investors, LLC

Krieger v. Johnson Mecklenburg 518
La Familia Cosmovision, Inc. v. The New Hanover 282
Inspirational Networks

Lancaster v. Harold K. Jordan & Co. New Hanover 2,127
LeCann v. Cobham Wake 1,267
Lewis v. Flue-Cured Tobacco Coop. Wake 3,282
MBRAB&B v. Brewer Cumberland 2,730
Meir v. Meir Wake 393
Moore v. Beaufort Reg’l Health Sys. Beaufort 78
N.C. Dep't of State Treasurer v. Wake 637
The Bank of NY Mellon

Ocean Club Master Ass'n, Inc. v. Carteret 460
FYH, LLC

Patch Rubber Co. v. Toelke** Nash 224
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Personalized Therapy, Inc. v. Caro- Pitt 244
lina Choice, LL.C

Poteat v. N.C. Dep’t of Revenue* Wake 1,077
RMED, LLP v. The Steel Network, Wake 68
Inc.

RREF BB Acquisitions, LLC v. MAS Brunswick 195
Props., LLC

Ragsdale v. Wine & Design, LLC** Wake 128
SCA-Blue Ridge, LLC v. WakeMed Wake 306
Shareff v. Lakebound Fixed Wake 1,667
Return Fund

Silverdeer v. Burton Wake 1,000
Sonic Auto., Inc. v. Suessman Mecklenburg 182
Sparkman v. Syngenta Pitt 455
Crop Prot., LLLC

State of N.C. v. Philip Morris** Wake 3,093
State of N.C. v. The McGraw-Hill Wake 368
Cos., Inc.**

The Fairpoint Commc’ns v. Mecklenburg 798
Verizon Commc'ns**

The Kimberly Rice Kaestner Trust Wake 526
v. N.C. Dep't of Revenue

Tri-Coast Insulation & Servs., Inc. v. New Hanover 42
B & H of Wilmington, Inc.

Utility Risk Mgmt. Corp., Inc. v. Wake 239
McKim & Creed, Inc.

Velleros v. Patterson Wake 257
Walter & Zimmerman v. Wake 2,210
Zimmerman**

Wise Recycling, LLC v. Taylor Johnston 548
Wood v. Champion Sys., Inc. Guilford 128

This court has 80 open cases, 6 of which are on appeal and 9 of which are inactive or

stayed. The average age of all cases is 755 days.

Mandatory Cases: 76 (including 6 tax appeals)
Rule 2.1 Cases: 3
Rule 2.1 & Rule 2.2 Cases: 1

The Raleigh Business Court held no trials in 2013.
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Sixty-nine cases were closed in 2013. Forty-nine new cases were assigned to the Ra-

leigh Business Court in 2013.

Fiscal year 2012-2013 expenditures for the Raleigh Business Court were
$454,113.46.
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III.

Opinions Issued

Allen Smith Inv. Props., LLC v. Barbarry Props., LLC
2013 NCBC 1 (Jan. 3, 2013)
09 CVS 28709 (Mecklenburg — Murphy)

Nelson v. Alliance Hospitality Mgmt., LL.C
2013 NCBC 2 (Jan. 3, 2013)
11 CVS 3217 (Wake — Gale)

Yates Constr. Co., Inc. v. Bostic
2013 NCBC 3 (Jan. 18, 2013)
12 CVS 977 (Rockingham — Murphy)

Am. Mech., Inc. v. Bostic
2013 NCBC 4 (Jan. 18, 2013)
12 CVS 1384 (Rockingham — Murphy)

Nelson v. Alliance Hospitality Mgmt., LLC
2013 NCBC 5 (Jan. 25, 2013)
11 CVS 3217 (Wake — Gale)

Priest v. Coch
2013 NCBC 6 (Jan. 25, 2013)
12 CVS 3532 (Durham — Gale)

Blythe v. Bell
2013 NCBC 7 (Feb. 4, 2013)
11 CVS 933 (Catawba — Gale)

Blythe v. Bell
2013 NCBC 8 (Feb. 4, 2013)
11 CVS 933 (Catawba — Gale)





The Kimberly Rice Kaestner 1992 Trust v. N.C. Dep’t of Rev.
2013 NCBC 9 (Feb. 11, 2013)
12 CVS 8740 (Wake — Jolly)

Patriot Performance Materials, Inc. v. Powell
2013 NCBC 10 (Feb. 13, 2013)
12 CVS 814 (Lee — Gale)

Sci N.C. Funeral Servs., LLC v. McEwen Ellington Funeral Servs., Inc.
2013 NCBC 11 (Feb. 18, 2013)
13 CVS 558 (Mecklenburg — Murphy)

NNN Durham Office Portfolio 1, LL.C v. Highwoods Realty Ltd. P’ship
2013 NCBC 12 (Feb. 19, 2013)
12 CVS 3945 (Durham — Gale)

Allegis Grp., Inc. v. Zachary Piper LLC
2013 NCBC 13 (Feb. 25, 2013)
12 CVS 2984 (Durham — Gale)

Mitchell, Brewer, Richardson, Adams, Burge & Boughman, PLLC v. Brewer
2013 NCBC 14 (Feb. 26, 2013)
06 CVS 6091 (Cumberland — Jolly)

Sci N.C. Funeral Servs., LLC v. McEwen Ellington Funeral Serv., Inc.
2013 NCBC 15 Mar. 1, 2013)
13 CVS 558 (Mecklenburg — Murphy)

Shareff v. Lakebound Fixed Return Fund, LL.C
2013 NCBC 16 (Mar. 6, 2013)
09 CVS 9983 (Wake — Jolly)
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Skoog v. Harbert Private Equity Fund, II, LLC
2013 NCBC 17 (Mar. 25, 2013)
12 CVS 406 (Catawba — Gale)

Blythe v. Bell
2013 NCBC 18 (Apr. 8, 2013)
11 CVS 933 (Catawba — Gale)

Bodford v. N.C. Dep’t of Revenue
2013 NCBC 19 (Apr. 10, 2013)
11 CVS 607 (Wake — Jolly)

Bodford v. N.C. Dep’t of Revenue
2013 NCBC 20 (Apr. 10, 2013)
11 CVS 464 (Wake — Jolly)

Bodford v. N.C. Dep’t of Revenue
2013 NCBC 21 (Apr. 10, 2013)
11 CVS 608 (Wake — Jolly)

Poteat v. N.C. Dep’t of Revenue
2013 NCBC 22 (Apr. 10, 2013)
11 CVS 466 (Wake — Jolly)

Morton v. Ivey, McClellan, Gatton & Talcott, LLP
2013 NCBC 23 (Apr. 24, 2013)
12 CVS 1298 (Moore — Gale)

Silverdeer, LLC v. Berton
2013 NCBC 24 (Apr. 24, 2013)
11 CVS 3539 (Wake — Jolly)
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Deyton v. Estate of Water
2013 NCBC 25 (Apr. 25, 2013)
10 CVS 2582 (New Hanover — Gale)

BOGNC, LLC v. Cornelius NC Self-Storage LLC
2013 NCBC 26 (May 1, 2013)
10 CVS 19072 (Mecklenburg — Murphy)

Fidelity Bank v. N.C. Dep’t of Revenue
2013 NCBC 27 (May 3, 2013)
10 CVS 3405 (Wake — Jolly)

Apex Tool Grp., LLC v. Ingersoll-Rand Co.
2013 NCBC 28 (May 14, 2013)
12 CVS 5547 (Wake — Jolly)

Orbitz, LLC v. Hoyle
2013 NCBC 29 (May 28, 2013)
11 CVS 1857 (Wake — Murphy)

Guilford Cnty. Ex Rel Thigpen v. Lender Processing Servs., Inc.
2013 NCBC 30 (May 29, 2013)
12 CVS 4531 (Guilford — Jolly)

Hawes v. Vandoros
2013 NCBC 31 (June 4, 2013)
10 CVS 3412 (Guilfrod — Gale)

Out of the Box Developers, LLC v. Logicbit Corp.
2013 NCBC 32 (June 5, 2013)
10 CVS 8327 (Wake — Gale)
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Orbitz v. Hoyle
2013 NCBC 33 (June 21, 2013)
11 CVS 1857 (Wake — Murphy)

Out of the Box Developers, LLC v. Logicbit Corp.
2013 NCBC 34 (July 10, 2013)
11 CVS 8327 (Wake — Gale)

Martinez v. Reynders
2013 NCBC 35 (July 10, 2013)
12 CVS 1742 (Wake — Jolly)

Keister v. Nat’l Council of the Young Men’s Christian Ass’n of the U.S.
2013 NCBC 36 (July 18, 2013)
12 CVS 1137 (Buncombe — Jolly)

Brady v. Van Vlaanderen
2013 NCBC 37 (July 24, 2013)
12 CVS 7552 (Cumberland — Gale)

McKee v. James
2013 NCBC 38 (July 24, 2013)
09 CVS 3031 (Robeson — Murphy)

GR&S Atl. Beach, LLC v. Hull
2013 NCBC 39 (July 26, 2013)
11 CVS 5883 (Wake — Gale)

Synovus Bank v. Parks
2013 NCBC 40 (July 30, 2013)
10 CVS 5819 (Buncombe — Murphy)
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Allran v. Branch Banking & Trust Corp.
2013 NCBC 41 (Aug. 1, 2013)
10 CVS 5819 (Gaston — Murphy)

SCR-Tech LLC v. Evonik Energy Servs.
2013 NCBC 42 (Aug. 13, 2013)
08 CVS 16632 (Mecklenburg — Gale)

Nelson v. Alliance Hospitality Mgmt., LL.C
2013 NCBC 43 (Aug. 20, 2013)
11 CVS 3217 (Wake — Gale)

Maurer v. Maurer
2013 NCBC 44 (Aug. 23, 2013)
13 CVS 4421 (Wake — Gale)

Berger v. New Hanover Cnty. Bd. of Comm’rs
2013 NCBC 45 (Sept. 5, 2013)
13 CVS 1942 (New Hanover — Gale)

Gusinsky v. Flanders Corp.
2013 NCBC 46 (Sept. 25, 2013)
12 CVS 337 (Beaufort — Jolly)

Prospect Mktg. Grp., Inc. v. Chasnan, Inc.
2013 NCBC 47 (Oct. 10, 2013)
12 CVS 9753 (Wake — Jolly)

Koch Measurement Devices, Inc. v. Armke Ex Rel Armke
2013 NCBC 48 (Oct. 14, 2013)
12 CVS 3478 (New Hanover — Jolly)
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Chesson v. Rives
2013 NCBC 49 (Oct. 28, 2013)
12 CVS 3382 (Davidson — Gale)

Wortman v. Hutaff
2013 NCBC 50 (Oct. 29, 2013)
10 CVS 4082 (Union — Murphy)

The Island Beyond, LL.C v. Prime Capital Grp., LLC
2013 NCBC 51 (Oct. 30, 2013)
12 CVS 7351 (Forsyth — Gale)

Estate of Chambers v. Vision Two Hospitality Mgmt., LL.C
2013 NCBC 52 (Nov. 21, 2013)
12 CVS 2944 (Iredell — Gale)

Sykes v. Health Network Solutions, Inc.
2013 NCBC 53 (Nov. 25, 2013)
13 CVS 2595 (Forsyth — Gale)

McKinnon v. CV Indus., Inc.
2013 NCBC 54 (Nov. 26, 2013)
09 CVS 830 (Catawba — Gale)

Sykes v. Health Network Solutions, Inc.
2013 NCBC 55 (Dec. 5, 2013)
13 CVS 2595 (Forsyth — Gale)
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New York Commercial Division: brief history

History

A Brief History

In 1993, the Supreme Court, Civil Branch, NY County, under the leadership of then-Administrative
Judge Stanley S. Ostrau, established four Commercial Parts on an experimental basis. The aim was
to test whether it would be possible, by concentrating commercial litigation in those Parts, to improve
the efficiency with which such matters were addressed by the court and, at the same time, to
enhance the quality of judicial treatment of those cases. The court’s experience with the Commercial
Parts was positive and the reaction of commercial practitioners to the Parts was very favorable.

In January 1995, a task force of the Commercial and Federal Litigation Section of the New York
State Bar Association recommended expansion of the Commercial Parts. Specifically, the Section
proposed establishing a Commercial Division of the Supreme Court in those areas of the State in
which there are significant amounts of commercial litigation.

Shortly thereafter, then-Chief Judge Judith S. Kaye created the Commercial Courts Task Force,
headed by Hon. E. Leo Milonas and Robert L. Haig, Esq., to examine the Section’s report and make
recommendations. The Task Force proposed that a Commercial Division be established in
appropriate jurisdictions and also made recommendations regarding case management, technology
and other issues to promote the efficient resolution of commercial cases. The Chief Judge thereafter
established the Commercial Division on a statewide basis.

In November 1995, the Commercial Division opened in Monroe County (Rochester) and in New York
County. Over the course of the ensuing years, the Division has steadily expanded in response to
requests of the commercial Bar and the Office of Court Administration’s analysis of case data and
statistics. As of the present, two decades after the establishment of the Commercial Parts, there are
28 Commercial Division justices statewide and the Commercial Division spans ten different
jurisdictions: Albany, Kings, Nassau, New York, Onondaga, Queens, Suffolk and Westchester
Counties as well as the entire Seventh and Eighth Judicial Districts.

View a list of all of the Justices to serve on the Commercial Division since its creation

The Commercial Division serves as a forum for resolution of complicated commercial disputes.
Successful resolution of these disputes requires particular expertise across the broad and complex
expanse of commercial law. Because disclosure in commercial cases can be complicated,
protracted and expensive, particularly in light of electronic discovery, the Division makes use of
vigorous and efficient case management. The court sets deadlines and enforces them, managing
discovery as needed to protect the rights of the parties to fair disclosure while minimizing expense
and delay. Motion practice, especially in the form of motions to dismiss or for summary judgment, is
common in commercial cases. The caseload of the Division is thus very demanding, requiring of the
court scholarship in commercial law, experience in the management of complex cases, and a wealth
of energy.

The Commercial Division has actively sought to employ advanced technology to assist in handling
its caseload effectively. The Commercial Division, for instance, contributed to the development of
and pioneered implementation of case management software, now widely used in New York State.
New York County’s Commercial Division has long used the Courtroom for the New Millennium,
which is dedicated to the memory of former Commercial Division Justice Lewis R. Friedman, and
which is equipped and wired with advanced technology, to assist in commercial trials.

The Commercial Division has been a leading force in electronic filing of court documents in New
York State. Electronic filing began in commercial cases in the Commercial Division in New York
County and the Division has been very active in the expansion of e-filing since then. All newly-filed

Page 1 of 3



http://www.nycourts.gov/courts/comdiv/history_justices.shtml



New York Commercial Division: brief history

Commercial Division cases in Erie, Kings, Nassau, New York, Suffolk, and Westchester Counties,
for instance, are subject to electronic filing pursuant to the New York State Courts Electronic Filing
System (“NYSCEF”). This expansion of e-filing has been recommended by many Bar groups over
recent years, such as, in 2007, the New York State Bar Association, the New York County Lawyers’
Association, and the Association of the Bar of the City of New York.

The Commercial Division also utilized an Alternative Dispute Resolution Program ("ADR") first
established in New York County in early 1996. Justices may send matters to ADR at any time upon
an order of referral. Detailed rules and protocols and rosters of seasoned ADR neutrals have been
established in many jurisdictions around the State.

As with the Commercial Parts, the Bar has responded very favorably to the work of the Division, as
have leading representatives of the business community. For example, the Commercial and Federal
Litigation Section referred to the Division as "a case study in successful judicial administration." The
Business Council of New York State applauded the work of the Division, describing the court in 2000
as "the envy of businesses in other states.” The American Corporate Counsel Association has
expressed its appreciation and support for the Division and urged other states to follow New York’s
lead. The American Bar Association’s Business Law Section described the Division in 2000 as "a
model of a specialized court devoted to the resolution of business disputes.” The 87th Annual Dinner
of the New York County Lawyers' Association in December 2001 saluted the Division and honored
the Division Justices.

In 2006, the Commercial and Federal Litigation Section awarded its prestigious Stanley H. Fuld
Award to the entire Commercial Division at its Annual Meeting.

In January 2006, the Commercial Division adopted Statewide Standards for Assignment of Cases
and Rules of Practice. These Standards provide clarity as to which cases are heard in the
Commercial Division and which are not and established uniform practices and procedures for cases
once they are within the Commercial Division.

As the foregoing indicates, the Commercial Division has benefitted from extensive communications
with the commercial Bar and Bar associations across the State over the years. In 2006, this process
of exchange of ideas saw the completion of an important step with the release of a report by the
Commercial Division Focus Group Project. The Office of Court Administration structured the Focus
Groups to promote candid dialogue among judges, lawyers and clients to generate new ideas,
identify potential areas of improvement and assess application of “best practices” that have evolved
in the Commercial Division to the court system as a whole. Focus Group sessions spanned the
State, bringing together lawyers, former and current judges and in-house counsel of major
corporations. The Report to the Chief Judge on the Commercial Division Focus Groups (July 2006),
summarized the work and conclusions of the Focus Groups. The Report contained two types of
findings: a list of “good ideas” that had developed within the Commercial Division that could be
considered for exportation and use elsewhere within the court system and suggestions for
improvements to the Commercial Division itself.

In his State of the Judiciary Address in 2012, Chief Judge Jonathan Lippman announced the
creation of the Chief Judge’s Task Force on Commercial Litigation in the 21st Century. The Task
Force, co-chaired by former Chief Judge Kaye and distinguished commercial practitioner Martin
Lipton, was charged with, in the Chief Judge’s words, taking “a fresh look at ways to enhance our
stellar Commercial Division.” “It is time,” the Chief Judge said, “to set a new vision for how we in the
New York State court system might better serve the needs of the business community and our
state’s economy.”

In June 2012, the Task Force issued its Report and Recommendations to the Chief Judge of the
State of New York. In the Report, the Task Force offered numerous suggestions in six areas for the
improvement of the Commercial Division and the processing of commercial litigation in New York
State in the coming years.
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New York Commercial Division: brief history

In 2013, Chief Judge Lippman, following one of the recommendations of the Task Force, established
a permanent Commercial Division Advisory Council to advise him on all matters pertaining to the
Commercial Division. The Council is composed of distinguished commercial practitioners and
Judges from around the state and is chaired by Robert L. Haig, Esq.

The Task Force and the Advisory Council recommended that the monetary threshold of the Division
in New York County be increased from $150,000 to $500,000. By order of the Chief Administrative
Judge, with the advice and consent of the Administrative Board, this recommendation was
implemented effective February 17, 2014.

At present, several other recommendations have been published for public comment or are pending,
including a proposal to institute in the Commercial Division in New York County a pilot program of
mandatory mediation for certain newly-filed cases.

Out of the consultative and advisory experience just described there recently emerged
developments regarding international arbitration proceedings. The Chief Administrative Judge of the
State of New York issued an Administrative Order (AO 224/13) directing that all international
commercial arbitration matters as defined therein proceeding before the New York County
Commercial Division be assigned to Commercial Division Part 53 (Hon. Charles E. Ramos). The
Administrative Judge for Civil Matters of the First Judicial District, Hon. Sherry Klein Heitler,
thereafter issued an Administrative Order implementing this directive. These orders are posted on
the Commercial Division website.

+
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INTRODUCTION

In his April 25, 2007 State of the Judiciary speech, the late Chief Justice Thomas
J. Moyer spoke of the concern all Ohio citizens share regarding the economic realities
challenging the state’s job creators. Chief Justice Moyer explained that when making
decisions to locate or remain in Ohio, employers assess a number of criteria, including
the prospect of costly and time-consuming civil litigation arising from commercial
transactions.

As Chief Justice Moyer noted, a number of states have responded to this reality
by establishing business or complex commercial dockets in courts of general jurisdiction.
These dockets are focused on litigation between businesses, acknowledge the fact that
most business-to-business litigation is different from other litigation, and often benefit
from advanced case management techniques and judges with business law experience. As
a result of this focus, the efficient resolution of commercial cases is promoted, fewer
court resources are required, the administration of justice is enhanced, and ultimately the
state’s business climate is improved.

With this in mind, Chief Justice Moyer created the Supreme Court Task Force on
Commercial Dockets, charging it with assessing the best method of establishing
commercial civil litigation dockets in Ohio’s courts of common pleas. To this end, the
Task Force was directed to develop, oversee, and evaluate a pilot project implementing
commercial civil litigation dockets in select courts of common pleas.

The Task Force began its work in June of 2007. On March 10, 2008, the Task
Force submitted an interim report summarizing the Task Force’s work to that point in
time (see Appendix A). The report also presented a proposed set of Temporary Rules of
Superintendence for Courts of Ohio designed to establish the framework for the
commercial docket pilot project. Following the Supreme Court’s adoption of the
temporary rules later that year, the courts of common pleas in Cuyahoga, Franklin,
Hamilton, and Lucas Counties agreed to serve and were designated by Chief Justice
Movyer as the pilot project courts." Commercial dockets in all four counties were in
operation by the beginning of March of 20009.

On March 14, 2011, the Task Force submitted a second interim report (see
Appendix B). With two years experience with the commercial docket pilot project, this
second report communicated the results from surveys conducted of each of the eight
commercial docket judges and many of the lawyers involved in commercial docket
litigation (see Appendix C). The second report noted the great success of the pilot project
at that point in time, but also revealed the biggest challenge to each of the commercial
dockets — the burden the docket places on the commercial docket judges.

! The Task Force extended an invitation to the Montgomery County Court of Common Pleas;

however the court declined to participate.
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The Task Force now submits its final report and recommendations to the Supreme
Court. The 27 recommendations outlined in the report set forth a proposed framework for
the permanent establishment of commercial dockets in Ohio’s courts of common pleas
and the rationale for each recommendation.
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REPORT & RECOMMENDATIONS

l. PERMANENT ESTABLISHMENT OF COMMERCIAL DOCKETS
Introduction:

With the approaching completion of the commercial docket pilot project, the initial
question to be addressed is whether commercial dockets should be permanently established in
Ohio. If so, the subsequent question is whether commercial dockets should be expanded beyond
the four current pilot project courts of common pleas. Finally, under what conditions should the
commercial dockets be expanded?

Recommendation 1:
The Task Force recommends the permanent establishment of commercial dockets.
Discussion:

The Task Force strongly recommends the permanent establishment of commercial
dockets. During the pilot project period, the four pilot project commercial dockets have heard
significant cases and achieved a number of successes. For example, one commercial docket case
in Columbus expedited the creation of a new, publicly traded real estate investment trust that has
been estimated to be worth a half billion dollars. In Toledo, the commercial docket worked
through a receivership and related litigation involving the local landmark Tony Packo’s
restaurant chain, made popular through the 1970s television program M*A*S*H.

Cases such as these indicate the permanent establishment of commercial dockets will
result in many benefits to the citizens of Ohio, the bench, and the bar and will ultimately make
Ohio a jurisdiction that is more favorable to business. Specifically, permanent establishment
would do each of the following:

» Provide the commercial docket judges with more concentrated experience in handling
business disputes;

* Increase the number of published commercial litigation decisions, thus providing
more guidance to businesses and their legal advisers;

» Promote predictable outcomes, which are important to business decision makers;
» Contribute to greater efficiency in the court system;

» Lessen delays in the court system.
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These benefits are important to all businesses. However, it should be noted that they are
especially significant for enterprises where there is less margin for error — i.e., smaller
businesses, which are extremely important to the overall economic well-being of Ohio.

Additionally, since the mid-1990s, a growing number of states have implemented some
manner of commercial docket program, business court, or specialized docket for complex cases.
Based on information from the University of Maryland School of Law, the following states have
such programs today: Alabama, Arizona, California, Colorado, Connecticut, Delaware, Florida,
Georgia, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Nevada,
New Hampshire, New Jersey, New York, North Carolina, Oregon, Pennsylvania, Rhode Island,
South Carolina, West Virginia, Wisconsin, and Virginia.? This trend and the need for Ohio to
remain competitive with other states provide further support for the permanent establishment of
the commercial dockets.

Finally, it is important to acknowledge that the commercial docket concept has gained
high levels of approval from the legal community. As previously mentioned, as part of the pilot
project evaluation, the Task Force conducted a survey of the pilot project commercial docket
judges and those attorneys who have been involved with the commercial docket litigation.
Although the survey results indicated areas in which the commercial dockets could be improved,
the responses showed wide support for the docket.

Recommendation 2:

The Task Force recommends the option of establishing a commercial docket be
available to any court of common pleas that (1) has six or more general division judges or
(2) is located in a county that has a population of 300,000 or more according to the latest
federal decennial census.

Discussion:

Having addressed the question of permanent establishment of commercial dockets, the
subsequent question is which courts of common pleas should be eligible to establish the docket.
The four pilot project courts in Cuyahoga, Franklin, Hamilton, and Lucas Counties were selected
to participate because the existing volume of commercial litigation in those jurisdictions was
significant enough to support the pilot project and provide the necessary statistical feedback.
Because the commercial docket concept has already proven to work in those courts, the Task
Force strongly recommends the commercial docket be permanently established in each (see
Recommendation 26 for the process by which this should occur).

www.law.umaryland.edu/academics/journals/jbtl/bus_tech_res.html
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Furthermore, the Task Force believes the benefits of the commercial docket are such that
the option to establish the docket should be extended to other courts of common pleas. However,
for the goals and benefits of the commercial docket to be realized, a significant volume of
commercial litigation must be handled by each commercial docket judge. Additionally, the court
must consist of enough general division judges to allow for the concentration of commercial
litigation with two or more commercial docket judges.

For these reasons, the Task Force recommends only courts of common pleas in larger
counties — i.e., a court with six or more general division judges or a court located in a county
with a population of 300,000 or more according to the latest decennial census — be eligible to
establish a commercial docket. In addition to the four original pilot project courts, this would
currently allow the courts of common pleas in Butler, Lorain, Montgomery, Stark, and Summit
Counties to establish a commercial docket, with other courts potentially becoming eligible over
time.

Recommendation 3:

The Task Force recommends voluntary participation by a court of common pleas
and the commercial docket judges.

Discussion:

Under the commercial docket pilot project, the participation of each court of common
pleas and judge was entirely voluntary. The Task Force believes this voluntary participation,
patterned on the voluntary nature of existing specialized and dedicated docket programs in
Ohio’s courts, greatly contributed to the success of the pilot project, just as it has to the success
of specialized and dedicated dockets. Voluntary participation helps ensure the participating
courts and judges are interested in and committed to the commercial docket. Thus, the Task
Force recommends this voluntary element be part of any permanently established commercial
docket program.
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1. COMMISSION ON COMMERCIAL DOCKETS

Introduction:

The establishment and day-to-day operation of a commercial docket is primarily the
concern of the local court of common pleas. However, as will be seen in this report’s other
recommendations, the Task Force believes there is a need for a minimum degree of centralized
oversight of the commercial dockets. As a result, one of the primary questions is whether some
manner of a centralized advisory body should be created.

Recommendation 4:

The Task Force recommends the creation of the Supreme Court Commission on
Commercial Dockets. Membership should consist of individuals involved with the judicial
system or experienced in business litigation. There should be broad diversity in the
membership, similar to that of the Task Force.

Discussion:

The Task Force considers state-wide oversight to be important to the effective
implementation and operation of commercial dockets. Therefore, it recommends that a
commission be created to fill this role. To this end, the Task Force recommends the creation of
the Supreme Court Commission on Commercial Dockets, to be charged with the duties and
functions outlined in this report.

One initial concern is the composition of the commission. It is important the commission
consist of a variety of stakeholders so that diverse points of view may be offered and considered.
To this end, membership should reflect not only the gender, racial, ethnic, and geographic
diversity of the state, but also include each of the following:

« Transaction and other business attorneys;

« Business and commercial litigators who represent small and large businesses as both
plaintiffs and defendants;

« Anindividual representing each court with a commercial docket;

» At least one commercial docket judge from one of the courts with a commercial
docket;

« A current or former administrative judge from one of the courts with a commercial
docket;

» A court administrator from one of the courts with a commercial docket.
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Il. COMMERCIAL DOCKET JUDGES
Introduction:

The linchpin to the commercial docket concept is the commercial docket judge. As noted,
the commercial docket concentrates commercial cases in the hands of a limited number of
commercial docket judges in order to give these judges (1) more experience with the
management of commercial cases, (2) greater familiarity with business terminology, contractual
conventions, and the relevant principles of law, and (3) a better understanding of the business
context for commercial disputes, including business practices and structures in common use.
This concentration contributes to a more consistent and efficient approach to commercial cases.
In turn, the central role of the commercial docket judge makes the ultimate success of any
commercial docket greatly dependent upon the quality and dedication of the judges selected to
participate.

The Task Force notes this is one of the reasons for the success of the pilot project — the
high quality of the participating pilot project commercial docket judges. Because the Task Force
understands the success of a commercial docket will ultimately depend upon the efforts of the
participating judges, it believes a permanently established commercial docket program should
include procedures to ensure the quality and dedication of those judges. With this in mind, the
Task Force makes the following recommendations.

Recommendation 5:

The Task Force recommends each commercial docket have at least two commercial
docket judges.

Discussion:

Based upon the experiences of the pilot project commercial docket judges, the Task Force
has concluded that each commercial docket should have, at a minimum, two commercial docket
judges. Having multiple judges helps avoid forum shopping by the parties and minimizes the
impact of recusals. Additionally, multiple judges are necessary to handle the volume of cases in
an efficient manner.

Finally, although two commercial docket judges is the recommended minimum, the
volume of cases or other circumstances for a specific court with a commercial docket may
warrant the appointment of additional judges (see Recommendation 21). Thus, provision should
be made to allow for expansion as needed.
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Recommendation 6:

The Task Force recommends the Chief Justice designate the commercial docket
judges and set the number of judges for each court, based upon the recommendation of the
Commission on Commercial Dockets.

Discussion:

As previously noted, the decision to establish a commercial docket and its day-to-day
operation are primarily the concern of each local court of common pleas. As a result, there is a
strong element of local control with regard to the commercial docket. However, because the
ultimate success of the commercial docket is highly dependent upon the quality of the
commercial docket judges, the Task Force believes there is a need for central oversight in the
selection of the judges.

To this end, the Task Force recommends the Chief Justice be given the authority to
designate the commercial docket judges for each court with a commercial docket from the pool
of volunteers from the court as well as to set the number of judges for each court. To assist the
Chief Justice in this responsibility, the Task Force suggests the Commission on Commercial
Dockets vet and recommend to the Chief Justice candidates for appointment and the number of
judges for each court. The Task Force believes this centralized approach will help ensure the
quality of the judges designated and the state-wide consistency of the selection criteria.

Recommendation 7:

The Task Force recommends that if a vacancy occurs in the position of commercial
docket judge, leaving a commercial docket with only one judge, and there are no other
sitting judges of the court willing to serve on the docket, the court should no longer be
eligible to add cases to its commercial docket absent the temporary assignment by the Chief
Justice of a retired, current, or sitting former commercial judge or a non-commercial
docket judge who has participated in commercial docket training or possesses business-
litigation or other similar experience to serve as a second commercial docket judge.

Discussion:

As noted in Recommendation 5, the caseload of the commercial docket necessitates a
minimum of two commercial docket judges. If a commercial docket has only one commercial
docket judge, even temporarily, the judge would be overburdened to the detriment of the
commercial docket. In the event of a vacancy, another judge of the court should be designated as
a commercial docket judge or the Chief Justice should temporarily assign to the commercial
docket a retired, current, or sitting former commercial docket judge or a non-commercial docket
judge who has participated in commercial docket training or has business-litigation or other
similar experience (see Recommendations 19 and 20).
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However, if these solutions are not available, the Task Force believes the commercial
docket for that court should be terminated in an orderly manner. The first step would be for the
court to cease making case assignments to the commercial docket. Cases currently assigned to
the remaining commercial docket judge would remain with the judge until final disposition.
Following the disposition of all pending commercial docket cases, the commercial docket for
that court would cease to exist. The commercial docket could be re-established in the court at a
future date.
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IV. TRAINING
Introduction:

Because of the specialized nature of the commercial docket, a principal question is
whether the commercial docket judges should participate to some degree in business law-related
educational programs. Additionally, there is the question of whether it would be beneficial to
extend these educational opportunities to non-commercial docket judges.

Recommendation 8:

The Task Force recommends the Supreme Court Judicial College continue
providing training for all newly appointed commercial docket judges.

Discussion:

Under the pilot project, the Supreme Court Judicial College, with the assistance of the
Task Force, provided training focusing on specific provisions of Ohio law and the needs of
newly appointed pilot project commercial docket judges. The Task Force believes this training
has proven helpful to the commercial docket judges and recommends that it continue to be
provided by the Judicial College, in collaboration with the Commission on Commercial Dockets,
for all newly appointed commercial docket judges.

Recommendation 9:

The Task Force recommends commercial docket judges meet some level of ongoing
post-appointment educational requirements. Additionally, commercial docket judges
should be afforded the opportunity to participate in business law-related educational
programs as part of their ongoing continuing judicial educational requirements.

Discussion:

The Task Force recommends commercial docket judges complete at least twelve hours of
post-appointment educational requirements every two years. Additionally, the commercial
docket judges should be afforded the opportunity to participate in business law-related
educational programs as part of their normal continuing judicial education requirements under
Rule IV of the Rules of the Government of the Judiciary of Ohio. This would provide the
commercial docket judges with ongoing exposure to business law training while simultaneously
allowing them to satisfy part of their general continuing judicial education requirements.
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Recommendation 10:

The Task Force recommends the Commission on Commercial Dockets be required
to notify commercial docket judges of any available or required business law-related
educational programs.

Discussion:

As noted in the Recommendation 9, it is important for the commercial docket judges to
participate in business law-related educational programs. There are, at any given time, a number
of current educational opportunities in which commercial docket judges could participate. To
assist commercial docket judges in identifying these opportunities, the Task Force recommends
the Commission on Commercial Dockets be charged with notifying the judges of available or
required business law-related educational programs as well as any other programs that may
benefit the judges.

Recommendation 11:

The Task Force recommends non-commercial docket judges be encouraged to
attend commercial docket judge training courses.

Discussion:

The Task Force recommends non-commercial docket judges be encouraged to attend the
commercial docket training opportunities outlined in Recommendations 8 through 10. First, as
set forth in further detail in Recommendation 20, this will create a pool of sitting non-
commercial docket judges who are potentially eligible for temporary assignment to a commercial
docket.

Second, the courts of common pleas in many smaller counties located near larger
metropolitan areas are experiencing an increase in their commercial litigation as a result of their
proximity to the business community in the larger county. These smaller counties generally do
not have the number of sitting general division court of common pleas judges to warrant the
establishment of a commercial docket. However, the courts in these smaller counties could
nevertheless benefit from their judges receiving training in commercial litigation.
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V. SCOPE OF THE COMMERCIAL DOCKET
Introduction:

A primary consideration that impacts the very nature of the commercial docket is the
scope of cases assigned to it. The initial concept implemented under the pilot project focused
upon disputes relating to and between business entities. To this end, cases that involved
consumers, labor organizations, and residential foreclosures as well as cases in which the
government was a party were ineligible for the commercial docket. The question now becomes
whether the scope of the commercial docket should be revised.

Recommendation 12:

The Task Force recommends the scope of the commercial docket not be revised,
other than to provide further clarity as to which cases are eligible for the docket.

Discussion:

Under the pilot project, cases were eligible for assignment to the commercial docket only
if both parties were business entities or a business entity and an owner, sole proprietor,
shareholder, partner, or member of a business entity. Based upon the initial feedback from the
pilot project commercial docket judges, the Task Force considered also including trade secret,
non-disclosure, and non-compete cases between a business entity and an employee or agent of a
business entity. However, upon further consideration, the Task Force concluded the commercial
docket should continue to focus on litigation between business entities or a business entity and
an owner, sole proprietor, shareholder, partner, or member of a business entity. No major
changes should be made to the scope of the commercial docket at this time, other than additional
language further clarifying which cases are not eligible for the docket.
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VI. ASSIGNMENT OF CASES TO THE COMMERCIAL DOCKET
Introduction:

A key matter in the administration of a commercial docket is the manner in which
commercial docket cases are assigned to the docket. Under the commercial docket pilot project,
cases were first randomly assigned to a general division judge of the court of common pleas and
then, if eligible, transferred to the commercial docket. This approach allowed for the assignment
of cases to the commercial docket while simultaneously complying with the random case
assignment requirement of Sup. R. 36. With permanent implementation of the commercial
docket, the question becomes whether this assignment procedure should be retained or revised.

Recommendation 13:

The Task Force recommends cases eligible for the commercial docket be identified
as such by the filer and then directly assigned to a randomly selected commercial docket
judge. A commercial docket case should not be assigned to a non-commercial docket judge
unless it is determined after assignment to the commercial docket that the case is not
eligible for the docket.

Discussion:

Feedback from the pilot project commercial docket judges and attorneys involved in
commercial docket litigation strongly recommended the case assignment procedure used under
the pilot project be revised. Although randomly assigning cases to the general division followed
by transfer to the commercial docket kept within the intent of Sup. R. 36, it also created an
administrative hurdle to the quick resolution of commercial cases. Additionally, this approach
meant that unless the parties or judges were diligent in identifying commercial docket cases, a
commercial docket case would not be assigned to the docket.

As a result, the Task Force recommends an approach by which commercial docket cases
are identified as such by the filer (see Recommendation 14 on the identification method) and then
randomly assigned to one of the commercial docket judges. In the event an eligible case is not
designated as a commercial docket case or an ineligible case is incorrectly so designated, the
procedure established under the pilot project for the transfer of cases into or out of the
commercial docket has worked efficiently and, except as noted below, should generally remain
part of the assignment process under permanent implementation.
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Finally, based upon the feedback of the pilot project commercial docket judges, the Task
Force recommends one minor revision to the reassignment process. In the event that a
commercial docket case is mistakenly assigned to a non-commercial docket judge and was filed
120 or more days before the proposed reassignment to the commercial docket, the case should
not be assigned to the commercial docket absent the consent of the commercial docket judge. In
such instances, the case will have likely proceeded to the point that transfer to the commercial
docket would result in a significant delay in resolution.

Recommendation 14:

The Task Force recommends courts with a commercial docket use “CD” or some
other manner of identification in order to designate commercial docket cases.

Discussion:

To assist the implementation of Recommendation 13, the Task Force suggests courts with
a commercial docket use some manner of identification at the time of filing to designate cases as
commercial docket cases. This approach would benefit clerks, bailiffs, and other court personnel
by allowing them to easily identify commercial docket cases. Additionally, it would provide
some degree of uniformity among the various courts with a commercial docket as well as help
expedite case management.

Recommendation 15:

The Task Force recommends no special filing fees for commercial docket cases be
created or imposed.

Discussion:

The Task Force initially considered recommending the Supreme Court establish a
specific filing fee to be imposed by the local court on all commercial docket cases. The concept
was that the revenue from such a fee could be used for the specific benefit of the commercial
docket. For example, a court with a commercial docket could use the revenue to hire additional
law clerks for the commercial docket judges.

However, the Task Force has concluded there is no existing authority for the Supreme
Court to establish such a fee absent legislative enactment. Additionally, imposing a special filing
fee complicates the commercial docket case management process. For example, which party
would pay the fee and when would payment be required? Furthermore, the imposition of a fee
may cause the commercial dockets to be viewed as costly and not available for small businesses.
For these reasons, the Task Force specifically recommends against imposition of any special
filing fees.
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VII. WORKLOAD
Introduction:

As previously noted, a very significant challenge in the operation of a commercial docket
has been and will continue to be the burden it places on the commercial docket judges. Not all
commercial docket cases are complex. However, a high percentage of the cases have multiple
parties and involve significant amounts of money, resulting in far lengthier and more complex
pretrial discovery and motion practice. Commercial docket cases also frequently address novel
legal issues and more complex factual situations than other types of civil cases.

The pilot project attempted to manage workload burdens by providing that for each
commercial docket case assigned to a commercial docket judge, the judge would transfer a non-
commercial docket civil case of similar complexity back to the general division. The Task
Force’s hope was that this approach would equalize the overall workload among the judges of
the court. However, in practice, the non-commercial docket cases transferred have rarely been
equivalent relative to the time required to resolve the commercial docket cases.

Complicating this matter for some of the pilot project commercial docket judges is their
criminal caseload. With the exception of the judges in Cuyahoga County,* the pilot project
commercial docket judges continue to receive a full criminal caseload. Because criminal cases
must be given priority over the civil docket, the commercial docket judges’ focus oftentimes
must be on the criminal cases. These pilot project commercial docket judges note that a
significant portion of a common pleas judge’s court time is devoted to criminal cases; hence a
reduction in the number of criminal cases assigned would free up a substantial amount of time
that could be devoted, in large time blocks, to commercial cases.

In contrast, for some of the pilot project commercial docket judges, the primary cause of
their workload burden is not their criminal caseload, but rather their non-commercial docket civil
caseload. For these judges, a relief in their civil caseload, as opposed to their criminal caseload,
would be more helpful.

Finally, the pilot project commercial docket judges have understood that key goals of the
commercial docket are to have knowledgeable judges readily available to meet with counsel for
injunction and discovery hearings and overall case management; to produce timely decisions;
and to develop a greater body of reported case law to guide business lawyers and their clients. As
a result, the pilot project commercial docket judges have endeavored to write more-reasoned
decisions on motions as well as final opinions in non-jury cases.

3 The judges of the Cuyahoga County Court of Common Pleas agreed to an arrangement under which the

commercial docket judges received a 50% reduction in their non-capital case criminal caseload.

17





Supreme Court Task Force on Commercial Dockets

These factors have resulted in an increased workload that has undermined, in part, the
goals of the pilot project. The higher volume of complicated cases each pilot project commercial
docket judge receives contributes to delay, fewer reported opinions, and increased fatigue and
frustration for the commercial docket judges. Ultimately, these factors threaten to overwhelm the
judges and erode many of the successes of the commercial docket.

Recommendation 16:

The Task Force recommends the Supreme Court require each court with a
commercial docket to adopt a local rule addressing the workload for each commercial
docket judge through one of the following measures:

» A commercial docket judge receiving no fourth or fifth degree felony cases;

e A 50% reduction in the number of criminal cases assigned to a commercial
docket judge;

e Some meaningful degree of relief in the non-commercial docket civil caseload for
the commercial docket judges — e.g., the commercial docket judges receiving no
administrative appeals, foreclosure cases, etc.

Discussion:

The Task Force’s discussions with the pilot project commercial docket judges indicate
that the most effective means of addressing the judges’ workload issues would be a reduction in
the judges’ non-commercial docket caseload. However, there are multiple ways of implementing
this approach.

One potential avenue would be for the commercial docket judges to receive no fifth or
fourth degree felony cases due to the increased amount of a judge’s time such cases require and
the fact that criminal cases must be given priority over civil cases. Alternatively, the judges
could receive only one-half the number of criminal cases they normally receive — the argument
being that, although eliminating fourth and fifth degree felony cases would save time, it would
only do so sporadically, given that these cases are rarely tried. A third option would be to relieve
the commercial docket judges of some meaningful degree of their non-commercial docket civil
caseload, such as administrative appeals, foreclosure cases, etc.

When discussing these options with the pilot project commercial docket judges, it
became apparent there is no single approach that would be equally effective throughout the
courts with a commercial docket. First, there was no uniformity among the pilot project
commercial docket judges as to which approach would best address their workload burdens since
the source of their workload burden varies. Additionally, none of the options would receive
uniform acceptance from the non-commercial docket judges of each court with a commercial
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docket. As a result, it appears the manner of managing the workload burden must be court-
specific.

The Task Force takes no position on which of these three approaches should be
implemented; believing only that some manner of addressing the workload must be established.
To this end, the Task Force believes the Supreme Court should require each court with a
commercial docket to adopt a local rule implementing one of the three listed approaches. This
will require each court with a commercial docket to take action to address the workload burden
for its commercial docket judges, but also allow each court to do so in a manner that best
responds to that courts’ unigque circumstances.

Recommendation 17:

The Task Force recommends the Commission on Commercial Dockets periodically
review the topic of the commercial docket judge’s workload and make recommendations to
the Supreme Court as to additional ways to manage the workload.

Discussion:

The three approaches for addressing a commercial docket judge’s workload outlined in
Recommendation 16 are based upon the experience of the pilot project commercial docket
judges and courts. However, with permanent implementation of the commercial dockets, it is
likely other methods of workload reduction will become apparent. Thus, the Task Force believes
it would be beneficial for the Commission on Commercial Dockets to periodically review the
topic and make recommendations to the Supreme Court so that potential additional methods of
workload reduction may be implemented.

Recommendation 18:

The Task Force recommends the Commission on Commercial Dockets review the
topic of commercial docket judges utilizing commercial docket law clerks provided and
compensated by appropriate third parties.

Discussion:

Some of the pilot project commercial docket judges have noted the positive impact
additional law clerks have had on alleviating workload burdens. For example, for several months
the pilot project commercial docket judges in Franklin County worked with young lawyers
compensated through a program of the Capital University Law School. The judges reported the
law clerks helped the judges continue to meet the commercial docket’s goals and time
requirements. However, they noted the law clerks required close supervision; and their written
work — coming from brand new lawyers — required close editing in complicated cases.
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Despite these limitations, the Task Force believes commercial docket law clerks can help
alleviate the judge’s workload burden. The more seasoned the law clerks and the longer time
they can be in that role, the more help they can be to the commercial docket judges.

However, the Task Force notes that, given the current economic environment and courts’
funding constraints, the employment of additional clerks may not be a viable option for the
courts. Thus, the Task Force recommends the Commission on Commercial Dockets review the
topic of commercial docket law clerks provided and compensated by appropriate third parties
and also make recommendations regarding guidelines to comply with ethical requirements and to
avoid the appearance of impropriety with respect to any third-party payor.

Recommendation 19:

The Task Force recommends the Chief Justice establish a list of retired and sitting
former commercial docket judges eligible for temporary assignment to a commercial
docket when needed due to the temporary unavailability of a commercial docket judge or
to relieve caseloads.

Discussion:

Pursuant to 86(C) of Article IV of the Ohio Constitution, the Chief Justice may
temporarily assign a retired judge to active duty. Additionally, 85(A)(3) of Article IV allows the
Chief Justice to assign sitting judges of the courts of common pleas and courts of appeal to a
court of common pleas. Over time a pool of retired and sitting former commercial docket judges
will develop. The Task Force believes these judges present a valuable resource to the judicial
system. To this end, the Chief Justice should establish a list of retired and sitting former
commercial docket judges who are willing to be assigned to a commercial docket when no
commercial docket judge is able to hear a case due to recusal or other reason or when an
additional commercial docket judge is temporarily needed to expedite or relieve the current
caseload.

Implicit in this recommendation is the suggestion that if a commercial docket judge is
unable to hear a case, another commercial docket judge should be assigned to the case rather
than a non-commercial docket judge. As previously noted, the key to the commercial docket
concept is the commercial docket judge who has (1) more experience with the management of
commercial cases, (2) greater familiarity with business terminology, contractual conventions,
and the relevant principles of law, and (3) a better understanding of the business context for
commercial disputes, including business practices and structures in common use. The temporary
assignment of a non-commercial docket judge to handle a commercial docket case would negate
these advantages.
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Finally, the Task Force also recommends to the Chief Justice modifications to the current
system of payment of the retired commercial docket judges. The volume of motion practice and
documentary evidence may make it appropriate for an assigned retired commercial docket judge
to work on an hourly basis, and the assigned judge’s presence in the courthouse of the county
where the case is pending may not be required for some phases of the proceedings.

Recommendation 20:

The Task Force recommends commercial docket judge educational courses be open
to sitting non-commercial docket judges. Sitting non-commercial docket judges who have
attended a set number of these courses and/or possess a pre-determined degree of business-
litigation or other similar experience should be eligible for temporary assignment to a
commercial docket.

Discussion:

As previously noted, under 85(A)(3) of Article IV of the Ohio Constitution, the Chief
Justice may assign a sitting judge of a court of appeals or a court of common pleas to temporarily
sit or hold court on any other court of common pleas or division thereof. The Task Force
recommends, when possible, the commercial docket training opportunities outlined in
Recommendations 8 through 10 be open to sitting non-commercial docket judges. In turn, those
judges who complete a set number of training hours and/or possess a pre-determined degree of
business-litigation or other similar experience, as recommended by the Commission on the
Commercial Dockets, would be eligible for temporary assignment to the commercial docket in
the event the commercial docket judge is the temporary unavailable or to relieve caseloads.

Recommendation 21:

The Task Force recommends, when necessary, the appointment of three or more
commercial docket judges.

Discussion:
In the event Recommendations 16 through 20 are implemented but fail to provide
sufficient workload relief or if the circumstances of a local court with a commercial docket

otherwise warrant it, the appointment of an additional commercial docket judge pursuant to the
procedures outlined in Recommendation 6 should be considered.
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VIIl. SPECIAL MASTERS / ALTERNATIVE DISPUTE RESOLUTION
Introduction:

The commercial docket pilot project permitted the use of special masters with the consent
of all parties — a case management tool not otherwise available in Ohio’s courts. It must now be
determined whether the use of special masters should be retained as part of the permanent
implementation of commercial dockets. Furthermore, the experiences of the pilot project
commercial docket judges indicate that consideration should be given to forms of alternative
dispute resolution.

Recommendation 22:

The Task Force recommends that use of special masters should continue to be
available. However, the current requirement that the parties must consent to the use of a
special master should be eliminated.

Discussion:

According to the survey conducted by the Task Force of the commercial docket judges,
special masters do not appear to have been widely used in the pilot project. However, the Task
Force believes the availability of their use benefited the pilot project commercial docket judges
and parties by providing a process through which pretrial, evidentiary, and post-trial matters
could be addressed timely and effectively through the use of extra-judicial resources.

As a result, the Task Force has concluded the use of special masters should continue to be
available to the commercial docket in the same manner as under the pilot project, with one
revision — eliminating the requirement that the parties must consent. The pilot project
commercial docket judges noted there have been cases in which the use of a special master
would have been advantageous, but a master could not be appointed due to the objection of one
or more of the parties. The Task Force and pilot project commercial docket judges feel the
commercial docket judge is in the best position to determine whether the use of a special master
would be warranted and thus believe the decision should be left to the judge.

Recommendation 23:
The Task Force recommends a commercial docket judge be permitted to refer a

commercial case to a commercial docket judge from another county or a retired or sitting
former commercial docket judge for alternative dispute resolution.
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Discussion:

One of the useful tools for expediting resolution of commercial cases is alternative
dispute resolution. The Task Force believes a process should be established by which a
commercial docket judge can refer a commercial docket case for alternative dispute resolution to
another commercial docket judge from another county or by a retired or sitting former
commercial docket judge. Cases can then be handled by a judge with commercial docket
experience.

The Task Force believes the judge accepting the alternative dispute resolution assignment
should not be entitled to additional compensation. However, in appropriate circumstances where
out-of-county travel, overnight lodging, or other out-of-pocket expenses are reasonably incurred,
the judge should be reimbursed from the court in which the case is pending. Such expenses
would be taxed as costs.
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I1X. CASE MANAGEMENT PRETRIAL ORDER
Introduction:

Under the pilot project, the Task Force was charged with developing a model commercial
docket case management pretrial order for use by commercial docket judges and parties. The
question now is whether the model pretrial order should be retained and, if so, whether it should
be part of the rules establishing the commercial docket.

Recommendation 24:

The Task Force recommends the sample model plan not be part of the proposed
Rules of Superintendence for the Courts of Ohio establishing the commercial docket, but
rather be available on the Supreme Court’s website.

Discussion:

The Task Force notes the model commercial docket case management pretrial order
provides for a predictable and repeatable process for parties in the commercial docket. However,
the pilot project commercial docket judges generally followed their own pretrial procedures
during the pilot program. Accordingly, the Task Force recommends making a model order
available for reference, but not mandating that a particular form be used by the courts.
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X. TIMELINES FOR RULING ON MOTIONS AND SUBMITTED CASES
Introduction:

The pilot project included time limits for commercial docket judges’ rulings on motions
and on cases submitted for determination. Specifically, the commercial docket judges were
required to rule on all motions in a commercial docket case no later than 60 days from the date of
which the motion was filed. The temporary rule further provided that a commercial docket judge
must issue a decision in all commercial docket cases submitted for determination after a court
trial no later than 90 days from the date on which the case was submitted.

Recommendation 25:

The Task Force recommends dispositive motions be decided no later than 90 days
from completion of briefing or oral arguments, whichever is later, and all other motions no
later than 60 days from completion of briefing or oral arguments, whichever is later.

Discussion:

The pilot project demonstrated that there was a variation in time in the commercial
docket judges receiving complete briefing on motions. The commercial docket judges often
faced the dilemma of ruling on a motion in a timely manner without the benefit of the parties’
oral argument or hearing the argument and not timely ruling on the motion. Accordingly, the
Task Force recommends the time for deciding motions be computed from the closing of briefing
or oral argument, whichever is later. This will allow the commercial docket judge to rule on the
matter when the judge has all the briefing and argument appropriate for making a decision.
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XI. TRANSITION
Introduction:

One of the final matters to be addressed in the permanent establishment of commercial
dockets is the transition that will occur when a pilot project court permanently establishes its
commercial docket and when new courts choose to establish the docket.

Recommendation 26:

The Task Force recommends that, absent the affirmative decision of a court to
eliminate its commercial docket, each of the pilot project commercial dockets automatically
be converted to a permanent docket with each current commercial docket judge remaining
on the docket.

Discussion:

The survey results indicated each of the commercial dockets is valued in its community.
Thus, the Task Force recommends their automatic permanent establishment absent a decision of
the court to withdraw. As for the judges, the survey results indicated the current commercial
docket judges are well respected in their roles and thus should be retained.

Recommendation 27:

The Task Force recommends that after a court of common pleas approves the
creation of a commercial docket and at least two judges of that court are appointed as
commercial docket judges, the commercial docket should take effect no later than 60 days
after the judges have been appointed.

Discussion:

The Task Force considered that newly appointed commercial docket judges may seek
additional education or training and that a court’s case designation filing form may have to be
modified to reflect commercial docket cases.

To this end, the Task Force recommends the commercial docket become effective no
later than 60 days after the court’s approval of the docket and the appointment of the necessary
judges. The 60-day period assumes that newly appointed commercial docket judges have had
access to appropriate materials and resources. Also, 60 days is believed to be sufficient for
appropriate publicity and form modification.
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APPENDIX A — First Interim Report

The following is the first Interim Report prepared by the Task Force on Commercial
Dockets.
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The Supreme Court of Oio

SUPREME COURT TASK FORCE ON COMMERCIAL DOCKETS

MEMORANDUM

TO: Chief Justice Thomas J. Moyer
FROM: Members of the Task Force
DATE: March 10, 2008

RE: Interim Report and Proposed Temporary Rules of Superintendence

The Task Force on Commercial Dockets is submitting this interim report to inform you
on the Task Force’s progress in developing a pilot program to establish commercial dockets in
some of the Ohio courts of common pleas. We also request that the attached Temporary Rules of
Superintendence for Courts of Ohio be submitted to the Justices of the Supreme Court for
approval in order to move the pilot project into the implementation phase.

The Task Force has met ten times. With the assistance of the Corporate Law Center at the
University of Cincinnati College of Law, our thinking has been informed by a comprehensive
review of what other states have done to create commercial dockets and business courts. The
Task Force has also developed five Work Groups that have developed recommendations for
discussion and approval by the Task Force.

The pilot project (described in more detail below) is designed to concentrate commercial
cases in front of a limited number of judges (“commercial docket judges”). This will enable the
commercial docket judges to develop: (1) greater expertise with respect to case management of
commercial disputes, (2) greater familiarity with the relevant principles of law, and (3) a better
understanding of the business context for commercial disputes. The Task Force also supports a
consistent approach to commercial docket cases in the courts that participate in the pilot project
to promote efficiency and as an aid to the commercial docket judges and to the parties before the
court.

Based on the experience in other states, we believe the commercial docket will expedite
the resolution of commercial cases. Resolving these cases more quickly and efficiently will
require less of the court’s resources. Consequently, the commercial docket should improve the
administration of justice for all. An efficient process will also improve Ohio’s business climate
and promote economic growth.
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The Task Force also proposes that the Supreme Court post decisions and dispositive
orders of the commercial docket judges on the Supreme Court’s website. With a greater body of
case law on commercial matters, lawyers can better advise their clients in planning business
transactions and in evaluating alternate courses of conduct.

Subject to comments from and revisions by the Justices of the Supreme Court, the Task
Force proposes the following:

The Task Force will coordinate with the Administrative Judge and/or Presiding
Judge and present the pilot project to the judges in Cuyahoga, Franklin, Hamilton,
Lucas and Montgomery Counties. If the court agrees to participate in the pilot
project, the Task Force would ask for volunteers from the judges to serve as
commercial docket judges. The number of commercial docket judges in each
county needs to permit concentration of the commercial cases to allow expertise
to develop, without overburdening a single judge and creating a bottleneck. The
Chief Justice would designate the commercial docket judges based on the
recommendation of the Task Force. This is described in proposed Sup. R. Temp.
2(B).

The cases accepted into the commercial docket would be disputes relating to
business entities and disputes between businesses. This is set forth in proposed
Sup. R. Temp. 3(A). Under Sup. R. Temp. 3(B), other cases — including those
involving consumers, labor organizations, and residential foreclosures, and cases
in which the government is a party — would not be eligible for the commercial
docket.

Procedurally, the attorney filing a case that falls under the scope of the
commercial docket would include a motion for the transfer of the case to the
commercial docket when the case is filed (See Annexes B and C for sample
plaintiff and defendant motions and Annex D for a sample court order). If the
attorney does not file a motion for transfer of the case to the commercial docket,
any other party in the case would file a motion for transfer with its first responsive
pleading or upon its initial appearance, whichever occurs first. If no party files a
motion for transfer of the case to the commercial docket, the judge to whom the
case is assigned must ask the Administrative Judge to transfer the case to the
commercial docket. If a case is improperly assigned, the commercial docket judge
can remove the case from the commercial docket. An order of the Administrative
Judge as to the transfer of the case would not be subject to review or appeal. This
IS set out in proposed Sup. R. Temp. 4.
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. For each commercial docket case transferred to a commercial docket judge, that
judge would request that the Administrative Judge transfer a case from the civil
docket of the commercial docket judge. There would be no change in assignments
for criminal cases. This is set out in proposed Sup. R. Temp. 4(E).

. Opinions and dispositive orders rendered in commercial docket cases would be
published on the Supreme Court’s website. This is stated in proposed Sup. R.
Temp. 9.

. The Task Force also believes that a rule similar to the Federal rule allowing the

use of special masters would be an aid to commercial docket judges in resolving
some commercial docket cases. This is set out in proposed Sup. R. Temp. 5.

While we recognize some additional administrative burden for the recordkeeping
associated with the commercial docket in the participating counties, and some cost for
publication of decisions and orders of the commercial docket judges on the Supreme Court’s
website, we do not believe additional resources will be necessary to implement the pilot project.

The Task Force expects to stay in contact with the pilot project courts and commercial
docket judges to learn if there are aspects of the pilot project that should be revised or adjusted to
make the commercial docket better achieve its objectives, whether in the pilot project phase or as
part of a broader initiative that the Supreme Court may undertake. If the Supreme Court
identifies aspects of the pilot project that deserve particular focus in operation and evaluation, we
would appreciate those suggestions. We hope not to burden the Supreme Court with further
requests, but even in the pilot phase there may be some adjustments that may require that the
Supreme Court modify the temporary rules.

Once there is a preliminary selection of potential commercial docket judges in the
participating counties, the Task Force would present an orientation and training seminar for those
judges (See proposed Sup. R. Temp. 2(B)(2)). In addition, with the assistance of the Ohio State
Bar Association and the Supreme Court of Ohio Judicial College, the program would include
CLE presentations providing an overview of Ohio commercial and business laws.

The Task Force has developed a template for a case management order. The Task Force
will ask for suggestions from the commercial docket judges participating in the pilot project for
revisions to the template and will encourage the judges to adopt a consistent approach to case
management for commercial docket cases in all the pilot project courts (See proposed Sup. R.
Temp. 6).
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The Task Force is well aware that a report on the pilot project is due to the Court in mid-
2009, and we are working to implement the pilot project in mid-2008. Accordingly, the Task
Force respectfully requests that the Temporary Rules of Superintendence attached as Annex A be
submitted to the Justices of the Supreme Court for approval in order to initiate the pilot project.

Respectfully submitted,

Honorable John P. Bessey, Co-Chair
Patrick F. Fischer, Co-Chair
Honorable Reeve W. Kelsey
James Kennedy

Honorable William A. Klatt
Harry Mercer

Scott North

Robert G. Palmer

Jeanne M. Rickert

Jack Stith

Adrian Thompson
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APPENDIX B — Second Interim Report

The following is the second Interim Report prepared by the Task Force on Commercial
Dockets.
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SUPREME COURT TASK FORCE ON

COMMERCIAL DOCKETS

MEMORANDUM
TO: Chief Justice Maureen J. O’Connor
FROM: Members of the Task Force on Commercial Dockets
DATE: March 14, 2011
RE: Interim Report and Request

The Supreme Court of Ohio adopted Temporary Rules 1.01 through 1.11 of the Rules of
Superintendence for the Courts of Ohio on May 6, 2008. The Courts of Common Pleas in
Cuyahoga, Franklin, Hamilton, and Lucas Counties voted to participate in the pilot project. This
Task Force reviewed applications from volunteer judges in the pilot project courts who were
willing to serve, and, based upon the Task Force’s recommendations, Chief Justice Thomas
Moyer appointed two commercial docket judges for each court. The commercial docket has been
in operation in all four counties for over two years.*

The Task Force has monitored the operation of the dockets, working closely with the
Supreme Court staff. The Task Force has also surveyed the judges and the lawyers who have
been involved in commercial docket cases. And the Task Force has had several meetings with
the appointed judges, most recently in December 2010.

The pilot project was designed to concentrate commercial cases in front of a limited
number of judges (“commercial docket judges”). The goal was for the commercial docket judges
to develop: (1) greater expertise with respect to case management of commercial disputes, (2)
greater familiarity with the relevant principles of law, and (3) a better understanding of the
business context for commercial disputes. Based on the experience in other states, the Task Force
believed the commercial docket would both expedite the resolution of commercial cases and
provide more specialized results for all Ohio businesses, large and small. > As part of the pilot
project, the Supreme Court also agreed to post decisions and dispositive orders of the

4 The commercial docket was accepting cases in Hamilton County in September 2008. Franklin County and

Lucas County were up and running in January 2009. Cuyahoga County was in operation at the start of March 2009.
Since the mid-1990s a number of states have implemented commercial docket programs, business courts,
or specialized dockets for complex cases. Notably, Delaware that has long been known to business lawyers for its
Chancery Court, reacted to what other states were doing, and, in 2010, created a specialized docket for complex
commercial litigation. Based on information on the website of the University of Maryland School of Law, the
following states have such programs today: Alabama, Arizona, California, Connecticut, Delaware, Florida, Georgia,
Illinois, Maine, Maryland, Massachusetts, Nevada, North Carolina, New Hampshire, New Jersey, New York, Ohio,
Oregon, Pennsylvania, South Carolina and West Virginia
(www.law.umaryland.edu/academics/journals/jbtl/bus_tech_res.html).
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commercial docket judges on its website. This reporting system was created to enable lawyers to
better advise their Ohio business clients in planning transactions and in evaluating alternate
courses of commercial conduct.

In general, based on survey results,® vocal support from the local bar associations in the
counties where the pilot project is operating, and requests from other counties to participate in
the pilot project, the Task Force strongly believes that the pilot project has been highly
successful to date. The Task Force is reviewing the pilot project and considering
recommendations as to how the commercial docket may become a regular feature of the Ohio
court system.

Experience to date has caused the Task Force to conclude that there is one important
aspect of the pilot project that deserves attention. The Task Force submits this interim report to
request the assistance of this Court with this single element of the pilot project while the
commercial docket is still in its pilot/experimental stage. The Task Force would then have the
benefit of additional experience under the revised pilot project in order to inform its subsequent
and final report on the pilot project.

The request is that the Court seek funding or some other means for one additional staff
attorney to be assigned to each of the four pilot project courts, the services of this individual
would be shared by the two commercial docket judges in that county. There are many different
factors that underlie this request and the principal drivers are outlined below.

The Task Force is acutely aware of the budget constraints in Ohio and does not make this
request lightly. However, the Task Force thinks it prudent to make this request at the pilot project
stage in order to be able to better evaluate whether the staff attorney assistance can ameliorate
the significant burdens now felt by the commercial docket judges. That will enable the Task
Force to evaluate whether this is something to consider on a more long term basis when the Task
Force makes further recommendations.

The biggest challenge in the operation of the commercial docket in each of the pilot
project courts has been the burden the docket is placing on the judges. While not all commercial
docket cases are complex, those that are complex involve a significantly lengthier and more
numerous motion practice, and more issues (and sometimes more complex issues) than other
types of cases. While the commercial docket judges generally ‘lose’ one other case for each
commercial case assigned in an effort to equalize the number of cases among judges on each
Common Pleas court, the case “lost” is often not an equivalent case. The cases that are
reassigned generally require less judicial time and effort, and the commercial docket cases are
time consuming cases. Over time, by reassigning many “smaller” — in time needed — cases and
substituting the more time consuming cases, the commercial judges have built up a docket
heavily weighted with “bigger” — more time consuming — cases.

See Annex A.
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The commercial docket judges also understand the pilot project’s goal of a greater body
of reported case law to guide business lawyers and their clients, and are endeavoring to write
more reasoned decisions on motions as well as the final opinions in non-jury cases. This process
also takes more of the judges’ time.

This ‘build up’ can contribute to slower resolution, delay handling cases or fewer
reported opinions. There is also much more work and fatigue for the judges than they had before
volunteering to be a commercial docket judge.

These factors have made the commercial docket a significant burden on the judges and,
absent some change, threaten to overwhelm them and the pilot project. While all of the current
commercial docket judges have been enthusiastic for the project, they and this Task Force share
a concern that commercial docket judges are at risk for a significant rate of burnout if something
is not altered to address this burden.

The Task Force is concerned further that a work burden to the point of burnout for the
pilot project commercial docket judges could mean that other judges, if given the option, would
not choose to serve as commercial docket judges. The judges now serving agreed to participate
in the pilot project, but it is not clear that if the project is continued or expanded that they or
other judges would self-select into this role. The Task Force believes one reason the pilot project
has been so successful to date was the self-selection by very interested and now experienced
commercial docket judges. To lose that quality of judicial interest and skill at this point could
doom the pilot project.

The Task Force is well aware, and believes that the legislature also recognizes, that
commercial docket is important to the business community in Ohio. If Ohio abandons the
commercial docket it will be noted that Ohio is a less friendly place for business. Given the
challenges facing Ohio, that would be highly undesirable.

In considering its final recommendations, the Task Force also will consider other avenues
to address the burdens experienced by the commercial docket judges. For example, the
Cuyahoga Court of Common Pleas has taken a different tack and lowered the burden on
commercial docket judges by lowering the number of criminal cases the two commercial judges
receive.” The Task force will continue to monitor that approach and to explore other alternative
means to lessen the high potential for the burnout the Task Force is already seeing.

At this point in time there is still an opportunity to explore how an additional staff
attorney might affect the pilot project. The Task Force respectfully asks the support of the Court
to provide some means to acquire this temporary resource for the pilot project for evaluation.

! For this reason, the Court may decide to support the request of the Task Force but to reduce its scope and

seek additional support for the judges of the commercial docket in only three counties (rather than all four).
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APPENDIX C - Commercial Docket Survey Results

The following are the results of a survey conducted by the Task Force on Commercial
Dockets of the commercial docket judges and those attorneys who had been involved with
litigation in the commercial docket
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Commercial Docket Pilot Project
Attorney Questionnaire
Responses Received as of August 16, 2010

SUMMARY OF RESPONSES TO OPINION-SEEKING QUESTIONS

% Strongly % Neither % Strongly
Question Number of  Disagree or Agree nor Agree or
Number Question Text Responses Disagree Disagree Agree

Assignment to the commercial docket made a difference in the court's case management

Ala & _ , > [N Ehe & 210 14% 23% 63%
of my case(s) because: I had earlier contact with the assigned judge

Alb Assignment to the commercial docket made a differer'1ce in the ?ourt's. case management 214 14% 31% 559
of my case(s) because: | had more frequent contact with the assigned judge

Alc Assignment to the commercial.docke't made a differte'nce i'n the couric's case management 249 6% 14% 76%
of my case(s) because: The assigned judge was familiar with the subject matter
Based i , if I had a choice of where to fil ial L | Id

A2 ased on my e.xperlence |. adac 0|c?o where to file a commercial case, | wou 248 59 10% 84%
choose to file in a court with a commercial docket program.
Th ial docket has affected th | donly if lected

B2 e commercial doc el asa ecl .e my other (-:ases (p gase respond only if you selecte 171 60% 379% 4%
a response other than 'No Cases' in the preceding question).
There is evid if simpl dotal) that th ial docket has b

B3 ere-lsj evidence (ev.en |. S|mpyane.c otal) that the commercial docket has been 186 9% 15% 279%
beneficial to the parties in commercial docket cases.
There is evid if simpl dotal) that th ial docket has had benefit

B4 ereis evi encel(evenl simply anecdotal) that the commercial docket has had benefits 186 10% 279% 12%
for non-commercial docket cases.
There is evid if simpl dotal) that th ial docket has had

BS ereis evi en.ce (eveni s.lmpyanec otal) that the commercial docket has had an 186 28% 18% 4%
adverse effect in commercial docket cases.
There is evid if simpl dotal) that th ial docket has had benefit

B6 ereis evi encel(evenl simply anecdotal) that the commercial docket has had benefits 186 49% 49% 2%
for non-commercial docket cases.
The judge should be able t ire th f ial teri ial docket

87 e judge should be able to require the use of a special master in commercial docke 186 21% 34% 45%

cases.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

Al

Assignment to the commercial docket made a difference in the court's case management of my case(s) because: (a) |
had earlier contact with the assigned judge, (b) | had more frequent contact with the assigned judge, or (c) The assigned
judge was familiar with the subject matter.

Number |Please describe any additional reasons

1 Commercial docket judge was better prepared by experience w/ the subject matter.

2 My case involved a non-compete agreement and we were also seeking a temporary restraining order. Because
Judge Frye has experience in this area as both an attorney and as a judge, the process was much smoother than
has been my experience in courts where the judges have little or no commercial litigation experience.

3 The judges actually care about their civil docket, which is unusual. They're not constantly trying to kick the case
so they can pay attention to their criminal dockets. It's wonderful.

4 Judge and staff attorney were more knowledgeable of the subject matter and could devote more time to
understanding the cases and their particular nuances.

5 Judge Myers did an excellent job staying well informed and ruling quickly and thoroughly.

6 The commercial judges actually understand commercial issues. Regrettably, the other judges in Hamilton
County do not.

7 The Judge in several cases took personal interest in the case and moved them along.

8 This program is very successful at getting commercial cases in front of judges who are engaged with the
developments in commercial law. Although such a program may not be as needed in smaller counties, all
metropolitan counties should adopt a commercial docket.

9 many, but not all, judges in Hamilton County are pretty good. But the judges selected to handle the Commercial
Docket are two of the best we have.

10 Actually, | think a lack of funds in the Hamilton County Clerk of Courts is impacting case flow far more than
creation of the commercial docket.

11 | believed that the Judge took a more interested view of the case and paid closer attention to it than the non-
commercial docket judges typically do.

12 | got an earlier trial date and expedited attention to the case.

13 The case was dismissed for jurisdiction so the interaction with the commercial docket was very limited.

14 Things seem to be moving more quickly than under the regular civil docket.

15 The Court seemed to care that special attention should be given to the case.

16 It has made no difference in the court's management of my cases.

17 The commercial docket judges seem to be overworked with the normal case load on top of the commercial
docket. The earlier contact with the judge simply set a quicker scheduling order, and then little to no contact,
absent a hearing, pre-trial or trial, as with standard docket judges.

18 | actually didn't notice much of a difference.

19 it makes no sense to have it with judges who still have heavy criminal dockets because they can still only spend
the same amount of time on it as an original judge would have. if you want to do it right create a judgeship
which is strictly civil and not combined criminal and civil because criminal still takes precedence over trials for
civil litigation.

20 It is very helpful to know how these judges like to proceed with the cases (such as motions for the appointment
of a receiver) ahead of time. It is also very helpful to know what to expect from each judge so as to structure
initial pleadings accordingly, which saves legal fees and allows these matters to proceed through the court at a
much more efficient pace.

21 At least in Franklin County, we are blessed with knowledgeable Judges in this position. Too often political
appointees from the Governor's staff or Prosecutor's office have little knowledge of civil matters involving
commercial problems. Choice of appointees is a very important part of the process.

22 | had no contact with the judge prior to settlement. | simply filed documents and the judge ruled on the motions
without conferences or oral argument. That does not mean it was a bad experience. The judges involved have
ruled on motions promptly and thoughtfully, and counsel was cooperative in settling the case.

23 It is too early to tell in my case.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

24 Although my case fit the categories and was transferred to the commercial docket, the non-commercial docket
judge contacted the commercial docket judge and wanted the case back. The commercial docket judge
indicated at the initial status conference that he was planning to send the case back to non-commercial because,
notwithstanding the gravamen of the pleadings, the case was not large enough for the commercial docket.

25 It took me 55 days to get a default judgment, and then only because | requested a status conference.

26 Terrible result; | have had little or no contact with the Judge, who is overwhelmed.

27 Attention from Judicial Staff Attorney was also critical and early.

28 The problem | had was that the original case schedule was revised by the Clerk and then by the Judge. It resulted
in @ 9 month time tract for my case, with no input from the lawyers. | filed a Motion to Dismiss based upon
Jurisdiction grounds. The Court did not decide the case until approximately 45 before trial. The Judge would not
continue the trial. 1 had no contact with the Court other than by Motions.

29 Better judges on complex cases.

30 When your case is on the commercial dockets all the attorneys know they need to get to it and move the case
along.

31 The assigned judge had more experience with business litigation generally.

32 The primary advantage of the commercial docket is having judges who have familiarity and interest in the
subject matter.

33 Although there were earlier pretrials, | do not have enought information to date.

34 | did not have early contact with the judge in the one case | am currently handling. That may be because the first
appearance was in December when the judge was on vacation. His staff handled it.

35 This process works exactly as advertised in Cuyahoga County. You get in very early with experienced judges
dedicated to one cause and the cases are "worked to resolution" or refined to the real issues

36 Because Judge McMonagle could focus on our case, we were able to resolve the matter at considerably less cost
than had we conducted typical discovery and motion practice.

37 The cases that | had were TRO situations so | don't know if the judge assignment made a difference. In the two
cases | had, the judge (same judge) didn't the case. How was this judge picked? He should be back in the
criminal area.

38 Prompt, thoughtful disposition of issues requiring immediate attention; never got pushed aside for a criminal
matter.

39 The commercial docket judges are accessabile and willing to invest the time needed to resolve issues quickly

40 The commercial docket judges are accessabile and willing to invest the time needed to resolve issues quickly

41 The commercial docket is a fantastic development.Many of us have waited their entire careers for this type of
innovation BUT the judges are overwhelmed-the cases are heavy on motions,etc.l realize we are in tough
times,but the judges need more help.

42 Our commercial docket judges in Cuyahoga County are very hands-on, and take a great interest in their
commercial docket cases. There has been a night and day difference in how our cases are being hanled with our
commercial docket juges, all good.

43 Richard McMonagle is both smart and experienced. This gave the parties more confidence that they could
negotiate a resolution that would closely match a likely adjudication.

44 The two Judges assigned to the Commercial Docket in Cuyahoga County are doing and outstanding job. | wish |
had them on all of my cases.

45 | belive the commercial docket is a great program. It gets cases moving quicker and with more knowlegdable,
hands-on jugdes.

46 This program has been excellent and should be expanded to include a wider array of cases. The clients are very
happy because there cases get immediate attention form the court.

47 Scheduling and case management was facilitated. Frequent contact among court and counsel leads to creative
ways to handle adjudication.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

48 This program simply has to continue. In fact, after 35 years of practice, we should have three dockets in the
larger counties: civil tort; civil otherwise (commercial, admin. appeals, etc.) and criminal. The commercial
docket can remain within the "civil otherwise."

49 Court was clearly better prepared to initiate as opposed to react to dicussions

50 Assigned judge actually read and understood the key issues before our first pre-trial. Actually meeting with the
judge at the pre-trial is now a rare treat.

51 Actually, the case before McMonagal had quick judge contact and he was familiar with the case. In O'Donnell's
room, his staff attorney handled everything and there was little or no contact with the judge before trial. The
trail date was later than requested and then it was postponed.

52 Personal and timely attention to each case.

53 Judge has a very bright staff attorney and that can make all the difference

54 In today's world, | suspect that commercial cases in court are rare, most of the cases | suspect are criminal cases
and also personal injury cases and collection cases in the small jurisdictional courts. Additionally, because of
economics and the ability to run a campaign without negatively affecting your livlihood, at least in our area,
most of the judges are career prosecutors who may or may not have ever had any dealing with commercial law
since law school. Commercial dockets make sense because it is extremely helpful if the Judge at least
understands the basic logic of commercial transactions.

55 My answers would depend on to which of the two judges the case had been assigned--one judge handles his

dockets with dispatch and a firm hand; the other is rather laissez faire about deadlines; he holds conferences as
required, but then does not stick to the deadlines imposed if the other side seeks delay.

A2 Based on

my experience, if | had a choice of where to file a commercial case, | would choose to file in a court with a

commercial docket program.

Number

Please explain what changes you made and why (or add additional comments)

1

familiarity with subject matter and time limitations on deciding motions

Not sure what this question asks for.

More time given to handle case

| still think the commercial judges have too many cases. You probably need another one now.

U b W~

In theory, yes, a judiciary familiar with commercial issues, familiar with the case pleadings, and ready to make
rulings would make a considerable difference in the efficiency of commercial litigation. However, | have yet to
see that occur in practice. My cases on the commercial docket have not been handled with more knowledge of
commercial issues or with anymore efficiency. It is the same old--Court of Common Pleas Judges are terrified to
make rulings of law in commercial cases.

the two judges assigned to this docket are particularly good and that is another reason to use this docket as
well....

| believe the commercial docket program is an utter failure. Great in theory -- horrible in practical application.
After having four cases on the commercial docket, | can say that the time restraints and strict calendaring
measures create more headache and hassle than they are worth. Not every commercial case can be ready for
trial in 18 months. Given the caseloads typically carried by counsel engaged in these commercial disputes, it is
almost impossible to effectively prepare and try these cases under the commercial docket parameters. Please
end this program.

If the case was filed in Hamilton County, but not so sure in Franklin County where the court appears bogged
down and unable to rule timely or afford adequate time to the litigants.

Earlier trial date and expedited discovery exchanges in the appropriate cases. Many commercial matters,
particularly collections, are routine and can be expedited.

10

The parameters of what cases qualify need refined. | have a financial services case regarding the management
of a large investment portfolio that was rejected from the commercial docket because one of the parties was an
investment trust rather than a business. While there will be gray areas, such as in this example between
commercial and professional tort, the commercial docket rules should be written to allow the judge to exercise
some discretion to accept cases that fit the spirit of a commercial case.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

11 knowing that there is a Commercial Docket is very attractive

12 | agree for now, but it seems as though the cases are more drawn out and are taking longer and longer which
doesn't give me an incentive to be in the commercial docket. For example, | can be on a 12 month case
management plan without the commercial docket - when going to the commercial docket the case gets an
automatic 18 month case management plan. It would be better to have two tracks at least because not every
commercial case needs 18 months.

13 So far, the commercial docket program has made no difference to the management of my cases, except that |
get the same two judges every time.

14 Depends on quality of the Judges assigned to the commercial docket.

15 The Commercial Docket seems to help make more predictable, however, the shorter mandate of 1 year
resolution seems to make cases more expensive as it does not give the parties time to truly get through the
thought processes of the cases and allow issues to developed. An 18 month to 2 year completion goal would be
better.

16 Having judges that are knowledgeable about commercial matters (such as foreclosures) is extremely helpful.

17 See prior response. Quality of judges is the primary reason.

18 | have not noticed a difference.

19 Again, too early to tell.

20 There is no predictability as to whether or not the case will remain on the commercial docket, and the judges
whose prior law practice consisted of primarily civil matters are envious of those chosen for the commercial
docket. Other judges indicate that the commercial docket judges have an advantage in fundraising, and such
judges have catered to the larger law firms in town, who in turn are ready to contribute to their campaigns since
they have a keen interest.

21 No improvement.

22 From 12 months it is an automatic 18 month schedule even for the simplest of cases; then when trial date
comes, it gets sua sponte bumped because the Court is too busy; motions do not get ruled on timely; even
docketing the case is a nightmare.

23 The docket was too rushed. Commercial cases can involve extensive discovery and the required scheduling
orders did not leave enough time to fully prepare the case.

24 Normally | would have removed both cases to Fed court. | didn't because of the judges who are assigned to
them. This is a great idea.

25 There is no question.

26 See above. In general, the commercial docket judges are more experienced with this type of litigation.

27 Not enough information to date.

28 It makes a big difference having judges who are both familiar and interested in commercial cases hearing the
cases.

29 The timeline is quicker to trial.

30 Many common pleas judges come from a criminal law background and aren't as familiar with commercial issues.
I'd prefer one who is.

31 Depending, of course, on the judges assigned to the docket. They have to be interested in their civil docket, and
have a good feel for civil litigation.

32 I might move a case to the commercial docket based on the judge assigned to the case. The quality of
commercial court judges is unequal, however, so | would be cautious in case | got the judge that | feels doesn't
get commercial disputes.

33 Obtain review by someone interested in commercial litigation with a willingness to wade through issues that can
be new and not easily understood; avoid litigation with judges who have little or no civil trial experience.

34 It is unclear as to whether cases that have been pending for quite some time can be transferred to the
commercial docket.

35 In the past | would always file in federal court when i had diversity. Now | always file in a court with commercial
docket, if | can.
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36 The majority of my cases are simple Complaints for Money Only on commercial leases. | was able to obtain
judgments more quickly because initial hearings/pretrials were scheduled either immediately after filing or
shortly thereafter. Most of my cases go to default so the judges attempted to set subsequent pretrials for a date
after the answer date, when no one appeared for the initial hearing or pretrial. As soon as that date passed, |
was able to file my motion for default judgment and the subsequent pretrial was converted to a default hearing,
enabling me to obtain a judgment when the defendant did not appear. These simple cases would have
otherwise "clogged" the court's docket and the delays indemic to the general docket had in the past given many
companies/individuals sufficient time to dispose of assets or liquidate so there was nothing left for my client to
collect by the time | was able to obtain a judgment. The ability to obtain a judgment more quickly in simple
cases increases the likelihood that there will be something left to execute upon once judgment is rendered. If a
default docket could be added to the commercial docket, that would be even better. Most attorneys know if a

37 It should be a permanent system as it really works.

38 While the commercial docket still has kinks that must be worked out, primarily relating to commercial docket
judges also handling criminal cases, it is still a vast improvement over the prior system

39 My case was basically handled in a minimum amount of time, at a minimum of legal expenses. In fact, no
answer or discovery was even filed. My colleague's experience has been the same.

40 It would depend entirely on the judges and their views on law and relevant issues as reflected in written
opinions and by lawyers most familiar

41 The real issue is speed in getting the case heard. | think the commercial docket should include a waiver of jury.

42 Personalized attention.

43 if the commercial judge knew what he or she was doing--all judges don't

44 It would depend upon the jurisdiction. My single experience with Cuyahoga County (I generally practice in Lucas
County) was a nightmare with a pretrial seemingly scheduled every 30 days for no apparent reason.

B1 Apart from cases on the commercial docket, | have other cases pending in the local court.
Number |Comments

1 Almost all of my cases are in federal court.

2 Personally, | work in insolvency cases primarily. Our local Commercial judges understand receivership powers
and principles and work to resolve matters for creditors efficiently.

3 | have had numerous cases pending at any given moment in civil and criminal court.

4 Most of my cases involve damages above the jurisdictional limits of the municipal courts so, unless | am filing an
eviction action in a case where the Cleveland Municipal Court has jurisdiction, | must file my damages action in
the Common Pleas Court.

5 Consumer collections and foreclosures.

B2 The commercial docket has affected my other cases (please respond only if you selected a response other than 'No
Cases' in the preceding question).
Number |Comments
1 | don't understand what you are asking in this question
2 Other complicated cases go to busier, lesser qualified judges, on occasion.
3 | have had to push dates in other cases just to comply with the scheduling deadlines imposed in my commercial
docket cases. It can create huge problems.
4 Too soon to tell
5 The commercial docket, to my understanding, by its very nature reduces the likelihood that a non-commercial
case will be assigned to a commercial docket judge.
6 | cannot perceive a difference in the other cases | have.
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7 | have a civil case that predates the commercial docket rules that should be consolidated with a case that is on
the commercial docket. The rules on consolidation don't make sense because it would require the older civil
case -- which is two years old and in which the current judge is familiar with all parties, subject matter and the
case -- to consolidate with a commercial judge who knows nothing about that case. That doesn't make sense,
but the older case cannot move forward without the commercial case moving forward first.

8 Since the Commercial Docket was created, | have filed few cases on the General Docket. It would be really great
if Cognovit Complaints were filed on the Commercial Docket as well because, if judgment cannot be rendered on
all issues (ie., there is a claim that must be alleged in the cognovit complaint or you risk losing it), resolution of
the other issues is inevitably delayed.

9 Not yet

10 No negative impact. In fact, "other cases" more timely attention.

B3 There is evidence (even if simply anecdotal) that the commercial docket has been beneficial to the parties in commercial
docket cases.
Number Comments

1 None that | know of.

2 too early to tell

3 None whatsoever.

4 It is mixed---it depends on the Court and Judge. Great concept inadequately implemented.

5 | have experienced the benefit in several cases already

6 The quality of the commercial docket judges, as opposed to the presence of the commercial docket itself, is the
more important factor in assessing benefits of the commercial docket.

7 The judges in my commercial docket cases have been extremely efficient at advancing the cases.

8 The commercial docket could be far more successful if the judges were allowed to shed a majority of their
criminal cases and arraignment responsibilities.

9 | believe that the judges are taking their roles as commercial docket judges very seriously and are actively
managing these cases in a productive, efficient manner.

10 Again, with judges who can concentrate on business issues, there is more action and less delay. Some other
judges will take months to make a simple decision, perhaps because they do not understand the issues or the
urgency to parties.

11 The system is not working as it was supposed to work. The commercial judges are looking at the civil cases they
consider "prestigious", and sending the remaining cases back to the non-commercial docket. If there was an
amount in controversy jurisdictional threshold, then it would make more sense. At least we'd know what to
expect from the judges.

12 They move along more expeditiously and have the benefit of being handled by knowledgeable judges

13 My one case with the commercial docket was not very beneficial. It was due to the way the court handled the
case more so than the nature of the case. | would have preferred to stay with the original judge.

14 Without question.

15 | have had clients ask if their cases can qualify for the commercial docket.

16 Commercial docket cases move more quickly and time is money in litigation

17 | typically represent institutional type clients that are in court frquently. My clients have commented frequently
and positively about our commercial dcket court in Cuyahoga County.

18 See my other comments.

19 Opinions are written decisions are made and business issues are resolved in a prompt orderly fashion.

20 Only where the case is addressed quickly.

21 Yes

B4 There is evidence (even if simply anecdotal) that the commercial docket has had benefits for non-commercial docket
Number Comments
1 don't know
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2 none that | know of

3 | don't believe it has affected non-commercial cases at all

4 | have seen no affect on the other cases.

5 The judges take just as long to rule on summary judgment motions and motions to dismiss alike. I still have to
experience judges ruling on motions to dismiss only a few weeks before dispositive motion cutoff dates.

6 Judges in Cuyahoga County Court of Common Pleas need to be freed from their criminal docket to have the
appropriate amount of time to deal with the complexity of cases in the commercial docket.

7 It lightens the load for the other judges to handle standard cases.

8
I'm certain it has because it has likely reduced both the number of cases filed on the non-commercial docket and
the number of complex cases on that docket that require a great deal of discovery/settlement conference/trial
time. Both these factors should enable the other cases to be scheduled and heard in a more timely fashion.

9 the judges don't get better by virtue of not having commercial cases

B5 There is evidence (even if simply anecdotal) that the commercial docket has had an adverse effect in commercial docket
Number |Comments
1 Not every commercial case is cut and dry. Trying to pigeon-hole each as something that can be ready for trial in

18 months is a big mistake.

2 Results are mixed--see comments above.

3 The Commercial Docket seems to help make more predictable, however, the shorter mandate of 1 year
resolution seems to make cases more expensive as it does not give the parties time to truly get through the
thought processes of the cases and allow issues to develop. An 18 month to 2 year completion goal would be
better.

4 Delay, delay, delay.

5 Timing is too rushed on these cases.

6 | have heard from staff attorneys that their judges are simply exhausted due to the volume of cases and are
unable to spend the amount of time they would like to help both sides come to an agreement, leading to more
trials. See my suggestion re reducing the number of cases initially assigned.

B6 There is evidence (even if simply anecdotal) that the commercial docket has had adverse effects for non-commercial
Number |Comments
Cuts into time that would otherwise be used to schedule events in other cases. Too much pressure created (and

1 put on attorneys' shoulders) as a result of the time frames involved in the commercial docket.

2 No perceivable impact either way.
| don't know this firsthand but have the impression the judges who have commercial cases are still getting a lot
assigned to them in the random assignment of cases and therefore may be overwhelmed by having far more

3 cases than they had in the past.

B7 The judge should be able to require the use of a special master in commercial docket cases.
Number |Comments

1 don't know what a special master is

2 Why only if parties request it. Otherwise Commercial Judge should do his -her job!

3 I'd leave that to the court's discretion

4 Agree only if the parties agree to do this.

5 Waste of time

6 The use of special masters should be determined by the complexity of the case, regardless of whether it is
commercial.

7 the issue is "require." This may be something that should be "encouraged" or even strongly encouraged but not
"required"

8 | do not understand the "special master" usage. If it refers to magistrate judges, then yes.
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9 | agree but would need the rules to be very well spelled out and the appointment of such to be transparent so
that the Special Master doesn't become a way to pay back for campaign contributions.

10 This appears to have potential for clearing dockets quickly if it is properly used. The only danger is creation of a
new bureaucracy within the court system.

11 This will become a haven for special favors for retired judges, judges who lose elections, visiting judges or
lawyers who are simply friends of judges but have no special training.

12 This would just add another layer of bureaucracy.

13 from experience in an Arizona case involving a special master, it slows the process; allows obstreperous parties
one more outlet that they just don't need; and having judge remain in charge tends to limit nonsense and delay.
on the positive side, it would be benficial if something needs to be heard ASAP and judge absolutely positively
cannot deal with it for a long time.

14 How would the judges acquire the necessary expertise? This would lead to duplication of effort, and erode the
positive effect of the docket. Another layer of decision making.

15 Agree, provided the special master is used only in appropriate circumstances and does not become a surrogate
for the judge in all commercial cases.

16 The benefit of the commercial docket is getting a specialized judge - why would you want to be referred to
someone else?

17 These Masters must be carefully used as they get expensive quickly. And, anytime you give a someone other
than the Judge powers you have to build in clear checks and balances.

18 adding another layer is not a good idea

19 While i support this concept,it would have to be done carefully and selectively.An additional staff atty or 1/2 of
one may be a better idea.The attys need a direct pipeline to the judge,not a special master,in these cases.

20 It is too early to tell. If commercial docket judges had less criminal cases, they could likely address commercial
docket cases without the need of a special master.

21 This should be an option for the parties if they feel that they need someone with particular expertise in the
matters at issue (ie., a patent infringement case) or a judge indicates that he does not feel qualified to hear the
case.

22 A dedicated comercial docket mediator would also be helpful, even if only part time

23 The so-called special masters are often just freinds of the judge who have to hire a professional in the field and
the parties end up paying for both.

24 especially if the special master is bright

B8 If the commercial docket were to continue as a feature of your local court of common pleas after the pilot project, are
there any changes you would suggest to the applicable court rules or other rules you would implement to make the
commercial docket work better?

Number |Response Text

1 nothing to suggest

2 The commercial docket judges should hear ONLY commercial cases, with no criminal docket whatsoever.

3 | would impose penalties for plaintiffs that fail to transfer their cases to the commercial docket.

4 no

5 n/a

6 No.

7 No, although | have not given much thought on how to improve the process. | have found Judge Frye to be
extremely responsive, accessible, and knowledgable in the commercial (i.e., unfair competition) cases in which |
have been involved.

8 | would look at the dockets of the commercial judges and see how many commercial cases are assigned to each.
If commercial cases comprise more than 60% of a judge's docket, | think it is a strong indication of a need for
more judges to be assigned to the commercial docket.

9 have these cases classifed as commercial cases right when they are filed, instead of having to file a motion to
transfer to commercial docket.
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10 n/a

11 Expand the pool of eligible judges.

12 The transfer procedure is unwieldy. At the time of filing, the case should simply be coded "commercial" and
referred directly to the commercial judges. As it is, some judges (and practitioners) don't transfer cases to the
commercial docket that should be unless counsel requests it.

13 Define a commercial case.

14 Yes - | would like to ensure a system is set up so that injunctive matters involving commercial entitites
automatically go to the commercial docket rather than, at least initially, to the equity judge.

15 The commercial docket should not allow continuances of trial dates except upon a showing of exceptional need.

16 | like that in Cuyahoga County a motion to transfer is not necessary because the civil cover sheet now has an
option for commercial docket.

17 No.

18 No response

19 Broaden its scope and get as many before commercial judges as possible.

20 No.

21 Have the Motions really decided in timeline suggested

22 Require that designation of the case having been assigned to commercial docket appear on the face of each
pleading filed. Consider rule requiring that courtesy copy of each such pleading be delivered to appropriate staff
attorney if the pleading is one which requires decision by the Court within certain period of time under the
program.

23 Need more judges. Judges have too many cases.

24 When filing a new case it would be helpful to be able to directly file a case as a "Commercial Docket" case rather
than having to go through the motion and transfer process, especially in a TRO or other emergency relief
situation.

I would also suggest that the Court mandate an early pretrial date and/or require the formal exchanging of a
discovery plan similar to Federal Rule 26 for Commercial Docket cases. Otherwise, with an 18 month schedule,
the case can just sit there for many months since there are no court imposed deadlines.

25 no

26 It is not about rules, its about rulings--Judges have to make them. For too long it has been the practice in
commercial cases to simply let the matters work themselves out.

27 More commercial docket judges (one of the two in Hamilton County frequently recuses). Remove more
noncommercial cases from commercial docket judges.

28 no

29 Send fewer criminal cases to the commercial judges so that they can truly specialize in commercial matters.

30 Sheriff takes up to 80 days to issue deed after sale, this make the whole system fail

31 No changes

32 I would like to see it stopped immediately. No benefit, just big headaches and stress. Not what attorneys or
their clients need.

33 Lighten or eliminate the criminal load and reduce the non-commercial case load for Judges who will handle
complex commercial cases--which require more time. And impose consequences on Judges who do not rule
timely in commercial cases so that deadlines apply not only to the litigants but also the Judge.

34 no

35 None

36 No, Judge Martin is very efficient and effective in running the commercial docket. It is critical that the Judge
assigned to a commercial docket understands commercial issues, thus my only complaint would arise if a Judge
was assigned to this docket who does not have the ability to handle it.

37 No, seems to be working well now.

38 None at this time.

39 not at this time

47




taylorc

Line





Supreme Court Task Force on Commercial Dockets

Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

40 | have only had one case assigned to it thus far and see it going no differently than other cases in the local
system. | cannot suggest any changes because | see no affect that it has made and saw no strong need for it but
| do not handle a large amount of commercial docket type cases.

41 None.

42 The commercial Judge should be relieved of her or his criminal docket

43 no

44 No

45 There should be a time limit on depositions (as in the local federal rules) which could be modified as necessary
and upon motion.B@

There should be a compendium of written opinions and orders from the commercial judges, available to the
public on-line.

46 Yes. See comment 2 above.

47 | believe that it working pretty good right now. Maybe the use of a special master (maybe senior attorneys with
strong commercial experience would be a good idea.

48 The commercial judges still have too many criminal matters on their dockets. While better with the commercial
judges, it is still too hard to see the judge when need be. Full time commercial judges might be worth
considering.

49 no

50 No

51 Please see my responses above. | have seen the implementation of the commercial docket throughout the state.
Franklin County seems to have had the most success. Hamilton County would have greater success with better
implementation. This is no criticism of Administrative Judge West, but | think there should be a focus group
solely for the commercial docket judges at the fall judicial conference to allow them to share their experiences -
the process is lacking shared experiences and critical feedback.

52 Shorten discovery period

53 Some cases should be filed with the commercial docket, but either because counsel forgets about it or
otherwise, the case isn't filed there. The case can then be on the non-commercial docket for a while if the other
counsel don't notice this either. | think the rule should have a provision to address this situation. | think now it
just says that you have to request moving to the commercial docket with your answer, but if you don't do it with
your answer, I'm not sure the rule addresses how to get it on the commercial docket later.

54 Not that | can think of at this time.

55 I think the commercial docket judges need to be relieved of their criminal docket. | believe that a rotation of the
commercial docket judges may prove beneficial. Some type of docket oversight needs to be implemented.

56 Only that parties attempting to invoke the equity power of the court regarding injunctive relief be mandated a
better priority status

57 | have encountered delays in getting cases transferred to the commercial docket.

58 More judges

59 none

60 | would suggest that the filer be permitted to select the commercial docket in qualifying cases at the time of
filing, rather than having to separately file a motion to transfer. | would also consider drastically reducing the
number of criminal cases assigned to the commercial docket judges. In Hamilton County, there still is a great
deal of unpredictability in terms of appointed times for hearings and proceedings in civil matters due to the daily
criminal docket.

61 Simplify the process to avoid filing additional motions and other papers.

62 No.

63 | have been involved only in one commercial docket case. | have no suggestions based on that experience.

64 NO

65 Create a category for commercial docket cases when filing with the Clerk's Office instead of having to file a
motion to have the action moved to the commercial docket.
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66

Lighten the load on those judges assigned commercial cases, so they don't continue to get a load of non-
commercial cases equal to the other judges not getting commercial cases; allow claims that fit the requirements
of commercial cases to still be filed in the commercial docket even if they have some pendant claims that would
not alone meet such requirements (e.g., if a corporation is being sued for misappropriation of trade secrets
along with a plaintiff's former employee (non-shareholder) being sued for violating his non-compete
agreement).

67

No.

68

Possibly assign a common pleas magistrate(s) to assist the judges assigned to the commercial docket.

69

| really cannot opine, | was involved in one case and it was dismissed for jurisdiction before the commercial
docket could be featured.

70

Automatic assignment to commercial docket when filed if requested by Plaintiff. Probably need an additional
commercial judge.

71

Yes. | would like for the applicable rules to be more clear that the originally assigned judge, i.e. the non-
commercial docket judge, may hear not only emergency matters such as TRO's, but also things like cognovit
judgments. Sometimes the originally assigned judges are reluctant to hear any motions or sign cognovit
judgments because they don't want to step on the toes of the commercial docket judge who is going to be
assigned to the case. This creates a problem because, at least in Franklin County, it can take up to two weeks
after a case is filed to find out which commercial docket judge has been assigned the case--sometimes it takes
several days for the originally assigned judge and the administrative judge to sign the order transferring the case,
and thereafter it can take a week or more for the Clerk to re-assign the case to Judge Frye or Judge Bessey. By
the time | find out which of them has the case and get an audience with him to sign the cognovit judgment, the
primary defendant could have already filed an Answer, thus potentially negating my ability to obtain the
cognovit judgment.

72

Require early hands on involvement of the Court in case management and settlement issues. Permit existing
cases to be transferred to the commercial docket.

73

| think you would need more than 2 judges in Hamilton County.

74

1. Reduce the non-commercial caseload of the commercial docket judges. Actually make it possible for these
judges to expedite cases.

2. Enforce (or more strongly encourage) the 60-day rule for ruling on motions.

3. Push ADR early and strongly.

75

It doesn't seem to be making a difference at all. The cases take the same amount of time with the commercial
docket judges as it does with the non-commercial docket judges. | see no difference.

76

Clearly define the cases that qualify for the docket.

77

The Commercial Docket seems to help make more predictable, however, the shorter mandate of 1 year
resolution seems to make cases more expensive as it does not give the parties time to truly get through the
thought processes of the cases and allow issues to develop. An 18 month to 2 year completion goal would be
better.

78

Change the Case Designation Sheet to add a Commercial Docket checkbox. Otherwise, most cases that should
be assigned to the commercial docket are remaining with the originally assigned judges.

79

see above comment

80

None.

81

| believe the clerk should be able to designate a case as "commercial docket" at the time of filing, which would
avoid the paperwork involved in transferring the matter to the commercial docket. In other words, filing a
motion to transfer should only be necessary if a case was inappropriately designated as a "commercial docket"
matter. This would reduce the amount of paperwork necessary for each commercial docket matter and allow a
case to move more quickly at the outset (e.g., for cognovit judgments and/or in the situations where an ex-parte
appointment of a receiver is necessary to protect the value of property to be foreclosed upon). Other than that
small complaint, | think the commercial docket system works very well and | am glad that it was implemented in
Franklin County.
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82 A more stringent review of cases and automatic assignment. Some judges receive commercial cases which
should be on the commercial docket, and are reluctant to give them up after assignment.

83 No.

84 The principal obstacle to settlement often is delays in ruling on substantive motions, because the parties do not
know where they stand relative to the ultimate resolution of the case. Sometimes this means that the parties do
not know what the true issues of fact even will be. Couple that with a heavy non commercial caseload, and
delay creates significant financial losses to both parties, that inevitably result from delays. Thus, | strongly
support a dedicated commercial litigation docket, where motions are ruled on by a well informed judiciary
promptly after response deadlines. | would also suggest an initial conference to schedule discovery, akin to
what is done in the federal courts.

85 no

86 Too early to tell.

87 None

88 Make it searchable on the online docket - you cant search for dissolution of companies by the company name

89 Yes. First, there ought to be a civil docket and a criminal docket judge. Second, if we are to maintain the
commercial docket pilot program, the rules should specifically state an amount in controversy jurisdictional
amount so that there is no confusion amongst the bar and the courts as to what the intent of the program is.
Third, the rules should specifically state whether non-commercial docket judges have subject matter jurisdiction
to issue orders in cases that are within the jurisdiction of the commercial docket.

90 Judges should stand for election to the 'commercial docket' and/or be required to demonstrate some
meaningful experience in commercial litigation.

91 Docketing has to be automatic, not by motion OR in the discretion of the original judge. Trial schedule should be
the same as for other cases. Absolutely need more judges assigned.

92 None at this time. THRILLED to have commercial docket and equally thrilled to have Judge Bessey assigned--
knowledgeable, fair, in charge, technologically aware/advanced, fast track (not so much experience with other
judge but like him too).

93 none

94 Mandatory ADR (either mediation, early neutral evaluation, or similar process). Local Rule or Civil Rule that
mandates a specific Case Management Order in these cases.

95 Allow more time for discovery.

96 Add at least one more judge in Hamilton County. Our two judges are overloaded--working hard, but overloaded.

97 no

98 1. Assign another judge. 2. Provide commercial docket judges with an extra clerk.

99 No

100 No

101 Not at this time.

102 I do not view the commercial docket as necessary.

103  Perhaps a reduction of criminal docket requirements

104 Require a disclosure like the federal rules require Rule 26(a), hold an EARLY discovery conference, after
disclosures, and schedule mediation at same conference

105 | There should be input from the lawyers before a case is sent to the commercial docket. My case was relatively
simple and did not need a sophisticated judge or a lot of time to understand the issues or resolve the case.

106 n/a

107 Provide a commercial docket option on the cover sheet rather than requiring a motion to transfer.

108 No.

109 The commercial docket in Hamilton County works very well. The cases are heard quickly and efficiently and
parties/counsel rarely spend time waiting on criminal matters.

110 No.

111  Add more judges to handle the commercial cases

112  No
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113  Eliminate criminal cases for commercial docket judges.

114 I would request that commercial cases conforming to the commercial docket's requirements be automatically
assigned to the commercial docket. If a party wished to challenge that assignment, it could always do so but
right now, the present process is not practically different from that and only causes delay in emergency or TRO
proceedings.

115 not at this point. not enough time to evaluate and determine what changes may be required

116  Add one or more judges to the commercial docket. Require one-for-one "trade" of cases transferred to the
commercial docket, or otherwise find a way to make sure the caseloads of the commercial docket judges do not
become disproportional to other judges on the court.

117 No

118 Reassign criminal cases from the Commercial judges. They need more time to deal with more complex cases.
Someone should be creative enough to deal with the single assighment system and the needs of the Commercial
judges to have the time to do their jobs.

119 |None

120 Possibly assigning one additional judge to the commercial docket (we have two in our Court now). | practice
primarily in the field of business litigation, and by luck of the draw, almost all of my cases are in front of the
same judge (although he is a very good judge, | tend to not want all of my cases and motions decided by the
same person).

121  Better understanding of what cases will be on the commercial docket. | have litigationed several non-
competition cases. There seems to be some confusion as to where these belong. It seems that if a company
sues a competitor and the former employee, it is on the commerical docket. But if a company names only a
former employee, the case is not on the commerical docket. | am not sure why that matters, as the issues are
very similar.

122  no,lam very pleased

123 |Have electronic filing and service of all pleadings available. Also need to keep docket current daily; some of the
documents did not appear in the docket promptly after they were filed, which makes it much more difficult to
know what's pending and to determine response times for parties in the case (if the document was not served
on the party viewing the docket).

124  No; I think it works very well. The next thing to consider would be having a specialized appellate commercial
court (but maybe I'm dreaming).

125 |Ithink it has been a success. Commercial clients like it, too.

126 Consider a discovery protocol, in particular an standard e-discovery plan.

127 |no

128 None here

129 | Judges assigned only to the commercial docket, so they wouldn't be assigned regular cases. And/or a
magistrate(s) for commercial docket only. Currently, magistrates in Cuyahoga County only handle foreclosures.

130 Ohio should adopt rules permitting for the transfer of related commercial cases pending in different common
pleas courts to a single court for coordinated pretrial proceedings, as in the federal MDL process. No such
mechanism exists under current Ohio law.

131 Reduce the commercial docket judge's caseload of other types of civil or criminal cases.

132 | Asitis fashioned now, the Cuyahoga County commercial docket judges still have a regular criminal and civil
draw. | would suggest assigning one or two judges to do nothing but the commercial docket.

133  No.

134  Better NOTICE to defendants of initial CMC or pretrial. Often we catch these only because we get a daily report
of cases filed in the local court and we learn our clients have been sued and then check the docket. Plaintiffs
don't call to let them know anything has been scheduled.

135 | In Cuyahoga County the Commercial Docket judges have to be relieved of their criminal dockets.

136 No

137 | No, it is worthwhile to continue and expand.

138  Better selection of judges assigned to the commercial docket.
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139

Supreme Court should adopt a rule making it clear that the non-commercial judge must transfer the case. Also
the criminal docket for the commercial judges should be eliminated. | have a case in California where there are 7
commercial judges. These judges have no criminal docket and it really helps in terms of the judges knowledge of
the case and the scheduling.

140

Judges on the commercial docket should not be required to take criminal cases

141

Relieve the commercial docket judges of their non-commercial assignments such as criminal and other matters.
In Cuyahoga County each judge is now handling more than 200 commercial cases, many of which are complex.
The system, i.e. the Supreme Court of Ohio, must relieve them of their other cases since their fellow judges have
chosen not to do so.

142

Assign more judges.

143

None at this time. Cuyahoga County has made it easy to file cases and get them immediately placed on the
commercial docket, a procedure that is especially helpful in emergency relief (e.g. TRO) cases.

144

| would much prefer a system in which, at least in larger cities, we had separate civil and criminal divisions. Far
too few of our judges are versed in, or interested in, complex civil litigation, whether or not between strictly
"commercial" litigants. Barring that, certain types of disputes not currently defined as "commercial" should be
so defined. That definition should be expanded to include, for example, cases pled as putative class actions
regardless of the theory of liability or whether the plaintiff class consists of "consumer" or "commercial" parties.

145

| would suggest alleviating the commercial docket judge's criminal docket. The commercial docket judges carry
a very full case load.

146

More judges for the commercial docket

147

The current rule of superintendence has a gap in it-when a former employee,who was not an owner,etc(see
1.03(A)(3) is against a business entity in a trade secret type case.As a practical matter,in our county,the
commmercial dkt judges usually take these cases anyhow.

148

Clarify whether the time limits for transferring cases to the commercial docket. Require the parties to have an
early telephone conference with the commercial docket judge to determine whether it would be beneficial for
the parties and counsel to meet with the court or to explore early resolution. Less criminal cases assigned to

commercial docket judges.

149

no

150

Our administrative judge in Cuyahoga County will not let the commercial docket judges handle proceedings on
cognovit notes which makes no sense because cognovit proceedings by definition are commercial in nature.
We end up bifurcaing cases that have one count seeking judgment on a cognovit instrument and additional
counts seeking other relief. This is nonsense and has to change.

151

The judges on the commercial docket in Cuyahoga County, due to the case load, should be freed from other
types of cases being assigned to them. Also, in Cuyahoga County, a third commercial judge should be
considered.

152

No.

153

| can't think of anything at present. The Commercial Docket in Cuyahoga County has worked very well, and has,
thus far, been an excellent development.

154

For cuyahoga county it might be even better to add one more Judge for a total of 3 commercial judges. Also
possibly removing criminal cases from a commercial judge's docket. i.e. have a separate civil court and a
criminal court.

155

See prior suggestions re how to reduce the initial case load for the judges.

156

Expand the scope of cases that are eligible. Hire a commercial docket mediator. Enact a mandatory intial
disclosure rule similar to federal court.

157

Eliminate or lessen the burden of the criminal case component of the commercial docket judges' dockets. The
criminal case burden prevents the judges from having appropriate time to deal with the cases on the
commercial docket in a manner the judges or counsel would prefer. Avoid efforts by non-commercial docket
judges to retain or pull back commercial docket cases assigned to the commercial docket. If such judges want
the cases, let them volunteer to assist with the commercial docket.
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Commercial Docket Pilot Project

Attorney Questionnaire

Responses Received as of August 16, 2010

TEXT COMMENTS

158 | Asthe commercial dockets grow the assigned judges are getting overwhelmed resulting in a delay in ruling on
motions. These cases are often complex. If they settle early that's fine but when they get bogged down it is hard
to get trial time and prompt rulings. Judges need to have the rest of their dockets freed up or perhaps assigned
additional staff.

159 One of the commercial docket judges still handles a significant number of criminal cases that distracts him from
concentrating on his commercial docket cases

160 |Notyet

161 establish a rule that limits the time in which the judge can transfer the case to the commerical docket.
presently, the rule does not impose any time constraints on the assigned judge

162 |NA

163 | would suggest that the rules governing the commercial docket be written more clearly. | would also suggest
that the commerical judges take on as few non-commercial civil cases as possible.

164 | no.

165 1. Nojury trials. 2. Trial date within 6 months. 3. Personal contact between parties and judge. 4. Restrict the
dockets of the commercial docket judges. Criminal cases interfere with the speed that is necessary to have
value from the commercial docket.

166 |None. Ireally like the program.

167 |Keep the same Judges on the Commercial Docket. The Judges, their Staff Attorneys and Bailiffs are all on the
same page (unlike others not on the Commercial Docket).

168 | Requiring mediation before substantial discovery in the event the commercial docket judge does not have the
time, due to non-commercial docket cases, to spend the time to facilitate settlement discussions.

169 I would give the judges for the commercial dockets an additional law clerk. One of our judges has quite a
backlog of dispositive motions.

170 |1 would require that the judges who handle the commercial docket make those cases his/her priority and keep
them moving swiftly according to set timetables, without giving in to the demands for delay by the defendant.
The commercial docket was designed to speed things up, not business as usual.

171 |no

172 No

173 | No.

174 |none

175 | None at this time.

176  Nonein my local court.

177 | Notyet. Itistoo early to determine what is working well and what is working not as well. The judges are
acclimating to the process and | sense are finding their way through the process at the same time as the
attorneys appearing before them.

178 Perhaps have a magistrate assigned to the commercial judges to assist with the mundane or routine matters
since there appear to be a significant number of commercial cases.

179 Please encourage the use of special masters. Even judges assigned to the commercial docket do not have the
"commercial experience" to address many of the issues whcih face them, though they are frequetnly better
qualified to hear commerial cases than their fellow general docket judges. Their desisgnation as "commercial
judges" can make some of these judges think they are better than they are, which can be a problem. Also, there
are times when | feel | do not want to be assigned a judge with commercial experience, which can lead to a
system whereby attorneys can attempt to "game" the system. Suggest you look to the federal system where
both parties have to consent to the use of the US Magistrate in civil and misdemeanor criminal cases for
guidance in fashioning the commercial judge arrangement in Common Pleas court.

180 the commercial docket judges are overworked and need more time per case.

181 the special master idea is great especially in that judges here often dump trials onto visiting judges who walk in
cold, glance at the file and screw up the trial
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Commercial Docket Pilot Project
Judicial Questionnaire
Responses Received as of August 16, 2010

SUMMARY OF RESPONSES TO OPINION- AND INFORMATION-SEEKING QUESTIONS

% Strongly % Neither % Strongly

Question Number of Disagree or Agree nor Agree or
Number Question Text Responses Disagree Disagree Agree
1 | have changed the way I manage commercial docket cases or other cases on my docket as a 5 20% 0% 20%
result of the commercial docket.
) | have chffnged my case management order or case management process because of the 5 20% 20% 20%
commercial docket.
3 The commer.cial docket has changed my workload as to the amount of time required to attend 5 0% 0% 100%
to commercial docket cases.
4 The commercial docket has changed the workload for my law clerks or other support staff. 5 0% 0% 100%
Generally speaking, counsel in commercial docket cases has reacted positively to the
5 commercial docket and any changes | have made for judicial management of commercial docket 5 0% 0% 100%
cases.
I have had a significant trial i ial docket ince the i ti f th Ell
6 ave had a significant trial in a commercial docket case since the inception of the commercia 5 20% 0% 30%
docket.
In such significant trial, | used special scheduling or procedures to minimize the disruption of the
7 trial on other matters on my calendar (please answer only if you answered in the affirmative to 5 20% 20% 60%
the preceding question).
8 The commercial docket has created new challenges or new opportunities for:
a. the other judges of my court 3 0% 100% 0%
b. my law clerks 3 0% 0% 100%
c. the law clerks of other judges 3 0% 67% 33%
d. other legal support staff 3 33% 33% 33%
e. the clerk’s office 3 33% 0% 67%
f. others in the courthouse 3 0% 100% 0%
9 There is‘evi.dence (even‘ if simply anecdotal) that the commercial docket has been beneficial to 3 0% 0% 100%
the parties in commercial docket cases.
10 There is evide.nce (even if simply anecdotal) that the commercial docket has had benefits for 3 33% 13% 33%
non-commercial docket cases.
1 There is evidence (.even if simply anecdotal) that the commercial docket has had an adverse 3 100% 0% 0%
effect in commercial docket cases.
12 There is evidence.(even if simply anecdotal) that the commercial docket has had adverse effects 33% 0% 67%
for non-commercial docket cases.
13 The commercial docket pilot program has met my expectations. 3 33% 0% 67%
14 I should be able to require the use of a special master in commercial docket cases. 3 67% 0% 33%




taylorc

Line





Supreme Court Task Force on Commercial Dockets

Commercial Docket Pilot Project
Judicial Questionnaire
Responses Received as of August 16, 2010

SUMMARY OF RESPONSES TO OPINION- AND INFORMATION-SEEKING QUESTIONS

Question

Number of
} umber o Never Rarely Don't Know Sometimes Almost Always
Number Question Text Responses
15 The r?art.ies in commercial docket cases typically have been through an ADR process before the 0% 50% 25% 25% 0%
case is filed.
Never Rarely Sometimes Almost Always Always
16 If the parties have N.QT been th.rougfj a.n ADR procgss before filing of the case, | encourage ADR 0% 25% 75% 0% 0%
or use of other specific mechanisms inside or outside the Court to attempt to resolve the case.
17 There are third party services or other ADR methods that | find to be effective, or that minimize 0% 339% 33% 339% 0%
my personal involvement, that | may recommend.

55





Supreme Court Task Force on Commercial Dockets

Commercial Docket Pilot Project

Judicial Questionnaire ‘

Responses Received as of August 16, 2010 (N=5)

TEXT COMMENTS
Comment
Question | Number Comments and Explanations
1 | have changed the way | manage commercial docket cases or other cases on my docket as a result of the commercial docket.

1 I try to be slightly more pro-active in getting lawyers prompt TRO/Preliminary injunction hearings, or conferences on discovery disputes.

2 More hands-on management W/ status conferences and setting specific preformance dates. Requirement that the parties e-mail
anything they file to my staff attorney.

3 More hands-on management w/ status conferences and the setting of ordered preformances dates

4 I try to move the cases along in a more efficient manner.

2 | have changed my case management order or case management process because of the commercial docket.

1 Early on | identify and propritize the issues of the case. An emphasis is placed in dealing first w/ the major issues that are relevant to the
highest # of parties. | also focus on common areas of discovery to minimize duplication of effort. In effect | set the tasks to be
accomplished and develop a time line for their completion.

Enhanced communications w/ attorneys gives me a much better sense of the "rhythm" of each case
3 The commercial docket has changed my workload as to the amount of time required to attend to commercial docket cases.

1 Many of these cases are "front-end-loaded" requiring additional conferences or hearings at the outset. In addition, now that the docket
has "matured" to 9 - 15 months there quite often appear to be more contentituous, complex pretrial motions presented than otherwise
are regularly seen on the civil docket. Plus, to the extent we "publish" decisions on the website | try to assure some quality control above
and beyond the norm.

2 My criminal docket is quite time-consuming. | have two aggravated murder cases set for later this summer,along with a 32 defendant
RICO matter. The commercial docket is a blessing and a curse, depending what position | feel like taking .

3 It is very difficult to maintain an appropriate balance between my civl, criminal, and CD dockets. The time required to deal w/ the CD is
higher as are the expectations of counsel. As a result | am spending more time to keep up with the work load. The only alternative is to
neglect one or more of my responsibilities to the other dockets.

4 The cases are more complicated, the attorneys are more aggressive, and their expectations are higher. Because of the need to prioritize
the C/D | feel there have be a few occasions when the regular docket has suffered.

5 These cases just take more time especially more motion practice.

4 The commercial docket has changed the workload for my law clerks or other support staff.

1 Many more "interruptions" - calls from counsel to schedule hearings, requests for guidance on procedural matters, and other simple
administrative things. (Generally speaking the civil/commercial lawyers do not regularly come to court like the criminal bar.) Then, the
motions are often more complex and take more time to research and draft for me.

2 I never used a staff attorney for the last 31 years...now | do use one on a more regolar basis.

3 Indeed it has! This is my most daunting challenge. The work load of the SA has increased exponentially. The civil motions docket suffers
because of the time constraints of the CD. The only answer is to work harder and longer. Fine for me, but my SA did not volunteer for this
opportunity.

4 This is the most significant challenge. Even with status conferences the motions docket has increased exponentially and the work load
borders on being unrealistic. Additionally, | feel the motions docket for the regular cases suffer because of the need to give the C/D cases
priority.

5 Generally speaking, counsel in commercial docket cases has reacted positively to the commercial docket and any changes | have made
for judicial management of commercial docket cases.

1 Good attorneys who litigate are inherenitly competitive. Losing a CD case is no less irratating and unacceptable than losing a regular
docket case. On the balance | think most of the attorneys are supportive of the CB. Some are grateful - some are mildly enthusiastic.

2 Good trial attorneys are very competitive so losing a C/D case is no less unacceptable and irritating than losing a regular docket case. On
balance, | feel most of the attorneys are supportive of the C/D. Some even mildly enthusiastic.

6 | have had a significant trial in a commercial docket case since the inception of the commercial docket.

1 I have had a number of dispositive hearings lasting over a half day, the outcome of which has resulted in the case being settled.

2 I have had at least six cases with dispositive hearings on motions. | have had two significant trials to the court.

7 In such significant trial, | used special scheduling or procedures to minimize the disruption of the trial on other matters on my calendar
(please answer only if you answered in the affirmative to the preceding question).

1 | cleared my entire criminal and civil docket for a 2 week period, The trial went quite smoothly, beginning at 8:30 and finishing aroun
5:00 each day. .

2 The scheduling was significant in that it was quickly set and tried through to completion without interruption.
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Commercial Docket Pilot Project

Judicial Questionnaire ‘

Responses Received as of August 16, 2010 (N=5)

TEXT COMMENTS
Comment
Question | Number [ Comments and Explanations

8 The parties in commercial docket cases typically have been through an ADR process before the case is filed.

1 If the parties have NOT been through an ADR process before filing of the case, | encourage ADR or use of other specific mechanisms
inside or outside the Court to attempt to resolve the case.

2 I have had only one case of court ordered mediation and that was only done to prove to one of the parties that it would not work. My
position on ADR is neutral. If all the parties want it | support their decision.

10 There are third party services or other ADR methods that | find to be effective, or that minimize my personal involvement, that | may
recommend.

1 They all help.

13 There is evidence (even if simply anecdotal) that the commercial docket has had benefits for non-commercial docket cases.

1 We may be neglecting the "ordinary" civil docket somewhat.

16 The commercial docket pilot program has met my expectations.

1 I didn't expect it would be quite this much extra work.

17 I should be able to require the use of a special master in commercial docket cases.

1 This has significant cost implications - if the parties want a public judge we shouldn't try to force them into a quasi-private setting.

18 If the commercial docket were to continue as a feature of your local court after the pilot project, are there changes you would suggest
to the Supreme Court's Rules of Superintendence for the Courts of Ohio or local rules, or other rules you would implement, to make
the commercial docket work better?

1 MANDATE that the commercial docket judges receive only a 1/2 draw or less of felony cases. As itis, we are buried in felony trials, pleas,
sentencings, post-trial motions, etc. So, we are truly incapable of giving commercial docket cases the detailed attention or timely
resolution that Supt. Rule aspired to provide.

2 Yes. There should not be combined docket with other civil and criminal matters.

3 I think the current temporary rules are adequate. They were flexible enough to allow my court to simplify the transfer procedure. |
would like to get rid of the misapplied word "gravaman",

19 What were your expectations about the commercial docket pilot program?

1 Given my own law practice background, | assumed that civil lawyers would be better behaved, and help me to move these casesin a
timely, efficient way. Instead too many lawyers file needless motions to delay, fight over stupid stuff, etc.  In addition, given my
experience | thought there would not be a significant increase in time demands on me or staff. That has proven incorrect, as described
above.

2 Helping the claimants and attorneys have better access to the courts.

3 To enhance the functionality of my court so that it better address the changing needs of the parties that seek help from the court.

20 If additional resources could be made available, what additional resources would be most helpful to you in managing the commercial
docket and commercial docket cases (e.g., law clerks, visiting judge for criminal matters or other routine civil matters, services of an
experienced mediator)?

1 Lower draw of criminal cases, or visiting judges to take a good share of the criminal load. Other, ordinary civil cases are not the problem -
we spend about 75% of our time on criminal here.

2 To have no criminal docket would be helpful. Most attorneys do not want to deal with a staff attorney; | do not blame them.

3 | enjoy working but there are only 24 hours in the day. | need another law clerk.

21 We will be asking counsel of record in commercial docket cases to complete an evaluation of the commercial docket. Are there other
lawyers or other persons (including parties to commercial docket cases or courthouse personnel) who should be asked to comment on
the commercial docket pilot program?

1 I would ask the state and local bar associations to comment, along with Ohio lawyers who are members of the American College of Trial
Lawyers, the American Bd. of Trial Advocates and other similar groups of experienced trial lawyers. Even if individuals have had limited
personal exposure to the commercial dockets, they will provide a broader perspective on how the dockets are working (or not working) -
a macro view of the system if you will.

2 The Metropolitan Bar Assn. would be good to speak to, they have a Section that encourages use of the Comm. docket.

3 The leadership of the local bar associations and any type of business round table type groups.
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APPENDIX D - Proposed Rules of Superintendence

The following proposed Rules of Superintendence for the Courts of Ohio, prepared by the
Task Force on Commercial Dockets, implement the recommendations presented in the Task
Force’s Report and Recommendations.
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RULE 49.01.

Definition.

As used in Sup. R. 49.01 through 49.36, "business entity” means_a for profit or nonprofit

corporation, partnership, limited liability company, limited liability partnership, professional

association, business trust, joint venture, unincorporated association, or sole proprietorship.

RULE 49.02.

Creation of Commission on Commercial Dockets.

There is hereby created the Supreme Court Commission on Commercial Dockets.

RULE 49.08.

(A)

Duties

Duties and Authority.

The Commission on Commercial Dockets shall do all of the following:

(1)  Provide ongoing advice to the Supreme Court and its staff regarding the
promotion of statewide rules and uniform standards for commercial dockets in
courts of common pleas:

(2)  Provide assistance to those courts of common pleas establishing a
commercial docket under Sup. R. 49.20;

(3)  Pursuant to Sup. R. 49.21(B), recommend to the Chief Justice of the
Supreme Court candidates for designation as commercial docket judges and the
number of commercial docket judges for each court;

(4)  Pursuant to Sup. R. 49.23(C), notify commercial docket judges of
available commercial docket training;

(5) Review and make recommendations to the Supreme Court regarding use
by commercial docket judges of law clerks compensated by third parties,
including any appropriate guidelines to comply with ethical rules and measures to
avoid the appearance of impropriety, and work to facilitate programs to provide
commercial docket judges with law clerks or other staff assistance;

(6) Periodically review the topic of the commercial docket judges’ workloads
and make recommendations to the Supreme Court regarding methods to manage
the workloads;
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(1) Establish a recommended number of hours of commercial docket judge
educational training a non-commercial docket judge should complete and a
recommended list and amount of business-litigation or other similar experience a
non-commercial docket judge should possess in order to be eligible for
assignment by the Chief Justice of the Supreme Court to temporarily serve on a
commercial docket pursuant to Article 1V, Section 5(A)(3) of the Ohio
Constitution;

8) Consider any other issues the commission deems necessary to assist the
Supreme Court and its staff regarding commercial dockets in courts of common

pleas.

(B)  Authority

The commission shall have no independent policy-setting authority.

RULE 49.04. Membership.

(A)  Appointments

The Commission on Commercial Dockets shall consist of fifteen or more members
appointed by the Supreme Court as follows:

Q) For each court establishing a commercial docket pursuant to Sup. R.
49.20, one _member who is an employee or official of the court. The
Administrative Director of the Supreme Court shall solicit a minimum of two
nominees from the administrative judge of the general division of each court.

(2) One member who is a current commercial docket judge designated
pursuant to Sup. R. 49.21(A);

3) One member who is a current or former administrative judge of the
general division of a court establishing a commercial docket pursuant to Sup. R.
49.20;

4) One member who is a court administrator of a court establishing a
commercial docket pursuant to Sup. R. 49.20;
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(5) Eight members who shall be broad based and multi disciplinary to
represent a cross section of interests related to commercial dockets and
commercial litigation, including business and commercial litigation plaintiffs and
defendants and small and large businesses.

(B) Composition
Commission membership should represent the gender, racial, ethnic, and geographic
diversity of the state.

RULE 49.05. Terms and VVacancies.

(A) Terms
The term of a member of the Commission on Commercial Dockets shall be for three
years, provided that an initial appointment may be abbreviated and staggered to allow for
a rotation of members.

(B) Reappointment
A commission member shall be eligible for reappointment, but shall not serve more than
two consecutive full terms. A commission member shall be eligible for reappointment
after serving two consecutive full terms, but only upon at least a six-month break in
service. Abbreviated initial appointments and appointments to fill a vacancy shall not
constitute a full term.

(C)  Judge and attorney vacancies
If a judge commission member leaves office or an attorney member no longer practices in
the state, the member shall be disqualified and a vacancy shall occur.

(D)  Eilling of vacancies

Vacancies on the commission shall be filled in the same manner as original appointments.
A commission member appointed to fill a vacancy occurring prior to the expiration of the
term for which the member’s predecessor was appointed shall hold office for the
remainder of the term.
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RULE 49.06. Chairperson; Vice-Chairperson.

The members of the Commission on Commercial Dockets shall elect one member as chairperson
and one member as vice-chairperson. The chairperson and vice-chairperson shall serve for two
years and may be reelected to a second two-year term. A commission member shall not serve as
chairperson or vice-chairperson for more than two consecutive full terms, provided elections to
fill a vacancy in the position of chairperson or vice-chairperson shall not constitute a full term.

RULE 49.07. Secretary.

The Administrative Director of the Supreme Court shall assign a Supreme Court employee to
serve as secretary to the Commission on Commercial Dockets. The commission secretary shall
assist the commission as necessary, but shall at all times be considered a Supreme Court

employee.

RULE 49.08. Meetings.
(A) Manner

The Commission on Commercial Dockets may meet in person or by telephonic or other
electronic means available to the Supreme Court.

(B)  FErequency

The commission shall meet as often as required to complete its work, provided the
commission shall meet in person a minimum of two times per year. The commission
may meet at the call of the commission chairperson, at the request of a majority of the
commission members, or at the request of the Supreme Court.

(C)  Scheduling

All commission meetings shall be scheduled for a time and place so as to minimize costs
to the Supreme Court and to be accessible to commission members, Supreme Court staff,

and the public.

(D) Public attendance and notice

All commission meetings shall be open to the public. Public notice of all commission
meetings shall be provided on the Supreme Court’s website.
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(E) Member attendance
(1) A commission member shall make a good faith effort to attend each commission
meeting.  Should a commission member miss three consecutive meetings, the
commission or the commission secretary may recommend to the Supreme Court the
member relinquish the member’s position on the commission.
(2) A commission member who is unable to attend a meeting may request the
chairperson allow the member to participate by telephonic_or other electronic means
available to the Supreme Court. A commission member participating in this manner shall
be considered present for meeting attendance purposes. However, commission members
should participate in person for a fully effective commission.
(3) A commission member may occasionally designate a replacement for
participation in meetings.

(F)  Minutes
Minutes shall be kept at every commission meeting and distributed to the commission
members for review prior to and approval at the next meeting.

(G) Quorum
There shall be a quorum present for the work of the commission when a majority of
commission members is present for the meeting, including those members participating
by telephonic or other electronic means.

(H) Actions
At any commission meeting at which a quorum is present or has been declared, the
commission members may take action by affirmative vote of a majority of the members
in attendance. Proxy votes shall not be permitted.

RULE 49.09. Subcommittees.

(A) Creation

The Commission on Commercial Dockets may form such subcommittees it believes
necessary to complete the work of the commission. A subcommittee should consist of
select commission members and such other persons who the chairperson believes will
assist in a full exploration of the issue under the review of the subcommittee.
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(B) Size

A subcommittee should remain relatively small in size, not exceeding eight to twelve
members, and have a ratio of commission members to non-commission members not
exceeding one to three.

(C) Application of rules

Sup. R. 49.07, 49.08(A) through (D), (G), and (H), 49.10, and 49.12 through 49.14 shall
also apply to the work of a subcommittee.

RULE 49.10. Code of Ethics.

Members of the Commission on Commercial Dockets shall comply with the requirements of the
Supreme Court’s “Code of Ethics for Court Appointees.” The commission secretary shall
provide each commission member with a copy of the code following the member’s appointment
to the commission and thereafter at the first meeting of the commission each year.

RULE 49.11. Annual Report.

By January 31st of each year, the chairperson of the Commission on Commercial Dockets shall
issue a report to the Chief Justice and the Administrative Director of the Supreme Court detailing
the activity and accomplishments of the commission and the status of the commercial dockets
during the previous calendar year.

RULE 49.12. Work Product.

The work product of the Commission on Commercial Dockets shall be the property of the
Supreme Court.

RULE 49.13. Budget.

The budget of the Commission on Commercial Dockets shall be set by the Supreme Court
through its internal budget process and as implemented by the office or section through which it
operates. The commission shall have no authority to set its own budget.
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RULE 49.14. Reimbursement of Expenses.

A member of the Commission on Commercial Dockets shall be reimbursed for travel and meal

expenses incurred in service to the commission as permitted by the Supreme Court’s “Guidelines

for Travel by Court Appointees.”

RULE 49.20. Establishment of Commercial Docket.

(A)

General

Except as provided in division (B) of this rule, a court of common pleas having six or
more general division judges or located in a county having a population of three hundred
thousand or more according to the latest federal decennial census may establish and
maintain a dedicated docket to hear commercial litigation pursuant to Sup. R. 49.20
through 49.36. The docket shall be styled a “commercial docket.”

Pilot project commercial dockets

Upon the effective date of this rule, the commercial docket of a court of common pleas
designated by the Chief Justice of the Supreme Court to participate in the commercial
docket pilot project pursuant to Temp. Sup. R. 1.02(A) shall be permanently established
unless, prior to that date, a majority of the judges of the court vote to end the docket.

RULE 49.21. Designation of Commercial Docket Judges.

(A)

Designation by Chief Justice

The Chief Justice of the Supreme Court shall designate two or more sitting judges of the
general division of each court of common pleas that has established a commercial docket
pursuant to Sup. R. 49.20 to hear cases assigned to the docket. The Chief Justice shall
not designate a judge unless the judge agrees to participate. Such judges shall be styled
“commercial docket judges.”

Commission recommendation

The Supreme Court Commission on Commercial Dockets shall recommend to the Chief
Justice candidates for designation as commercial docket judges and the number of
commercial docket judges for each court.
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RULE 49.22. Termination of Commercial Docket.

If a vacancy in the position of a commercial docket judge occurs and results in a court of

common pleas that has established a commercial docket pursuant to Sup. R. 49.20 having only

one commercial docket judge and no other judge of the court volunteers to serve and is appointed

by the Chief Justice to the commercial docket, the court shall terminate the commercial docket as

follows:

(A)  The court shall cease assigning cases to the commercial docket;

(B) Commercial docket cases assigned to the remaining commercial docket judge
shall remain with the judge until final disposition;

(C) Following final disposition of all commercial docket cases assigned to the
remaining commercial docket judge, the commercial docket shall cease to exist.

RULE 49.23. Commercial Docket Judge Training.

(A)

Initial orientation and training seminar

Each commercial docket judge shall complete an orientation and training seminar on
Ohio business law and the administration of commercial dockets to be offered or
approved by the Supreme Court Judicial College.

Biennial training

Each commercial docket judge should complete at least twelve hours of commercial
docket training for each two-year reporting period.

Notification

The Supreme Court Commission on Commercial Dockets shall notify commercial docket
judges of available commercial docket training opportunities under divisions (A) and (B)
of this rule as well as any other training or educational programs that may benefit the

judges.

Non-commercial docket judges

Non-commercial docket judges shall be encouraged to attend commercial docket training
opportunities.
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RULE 49.24. Cases Eligible for the Commercial Docket.

Any civil case, including any jury case; non-jury case; injunction, including any temporary
restraining order; class action; declaratory judgment; or derivative action, shall be eligible for
assignment into the commercial docket of a court of common pleas pursuant to Sup. R. 49.26 if
the gravamen of the case relates to any of the following:

(A)  The formation, governance, dissolution, or liquidation of a business entity;

(B)  The rights or obligations between or among the owners, shareholders, partners, or
members of a business entity, or rights and obligations between or among any of them
and the business entity;

(C)  Trade secret, non-disclosure, non-compete, or employment agreements involving
a business entity and an owner, sole proprietor, shareholder, partner, or member of the
business entity;

(D)  The rights, obligations, liability, or indemnity of an officer, director, manager,
trustee, partner, or member of a business entity owed to or from the business entity:;

(E) Disputes between or among two or more business entities or individuals as to
their business or investment activities relating to contracts, transactions, or relationships
between or among them, including without limitation the following:

(1)  Transactions governed by the uniform commercial code, except for
consumer product liability claims described in Sup. R. 49.25(B);

(2) The purchase, sale, lease, or license of; a security interest in; or the
infringement or misappropriation of patents, trademarks, service marks,
copyrights, trade secrets, or other intellectual property;

(3)  The purchase or sale of a business entity or the assets of a business entity;

(4)  The sale of goods or services by a business entity to a business entity;

(5) Non-consumer bank or brokerage accounts, including loan, deposit, cash
management, and investment accounts;

(6)  Surety bonds and suretyship or guarantee obligations of individuals given
in connection with business transactions;

(7)  The purchase, sale, lease, or license of or a security interest in commercial
property, whether tangible, intangible personal, or real property;
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(8) Franchise or dealer relationships;

9 Business related torts, such as claims of unfair competition, false
advertising, unfair trade practices, fraud, or interference with contractual relations
or prospective contractual relations;

(10) Cases relating to or arising under federal or state antitrust laws;

(11) Cases relating to securities or relating to or arising under federal or state
securities laws;

(12)  Commercial insurance contracts, including coverage disputes.

RULE 49.25. Cases Not Eligible for the Commercial Docket.

A civil case shall not be eligible for assignment into the commercial docket of a court of
common pleas pursuant to Sup. R. 49.26 if the case does not relate to any of the topics provided
under Sup. R. 49.24 or if the gravamen of the case relates to any of the following:

(A)  Personal injury, survivor, or wrongful death matters;

(B) Consumer claims against business entities or insurers of business entities,
including product liability and personal injury cases, and cases arising under federal or
state consumer protection laws;

(C) Matters involving wages or hours, occupational health or safety, workers’
compensation, or unemployment compensation;

(D)  Environmental claims, except those arising from a breach of contractual or legal
obligations or indemnities between business entities;

(E)  Matters in eminent domain;

(F) Employment law cases, except those involving owners as described in Sup. R.

49.23(C);

(G)  Cases in which a labor organization is a party;

(H)  Cases in which a governmental entity is a party;
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()] Discrimination cases based upon the federal or state constitutions or the
applicable federal, state, or political subdivision statutes, rules, requlations, or
ordinances;

J) Administrative agency, tax, zoning, and other appeals;

(K)  Petition actions in the nature of a change of name of an individual, mental health
act, guardianship, or government election matters;

(L) Individual residential real estate disputes, including foreclosure actions, or non-
commercial landlord-tenant disputes;

(M)  Any matter subject to the jurisdiction of the domestic relations, juvenile, or
probate divisions of a court of common pleas;

(N)  Any matter subject to the jurisdiction of a municipal court, county court, mayor’s
court, small claims division of a municipal court or county court, or any matter required
by statute or other law to be heard in some other court or division of a court;

(O) Any criminal matter, other than criminal contempt in connection with a matter
pending on the commercial docket.

RULE 49.26. Assignment of Case to the Commercial Docket.

Notwithstanding the case assignment requirements of Sup. R. 36(B)(2), the following shall apply
when a case is filed with a court of common pleas that has established a commercial docket:

(A) If the case is eligible for assignment to the commercial docket pursuant to Sup. R.
49.24, the attorney filing the case_shall include with the initial pleading a notification that
it is a commercial docket case. Upon receipt of the pleading and notification, the clerk
shall randomly assign the case to one of the commercial docket judges.

(B) If the case is eligible for assignment to the commercial docket pursuant to Sup. R.
49.24, but the attorney filing the case fails to file the notification pursuant to division (A)
of this rule and the case is assigned to a non-commercial docket judge, an attorney
representing any other party shall file a motion for transfer of the case to the commercial
docket with that party’s first responsive pleading or upon that party’s initial appearance,
whichever occurs first. Copies of the motion shall be delivered to the administrative

judge.

(C) Ifthe case is eligible for assignment to the commercial docket pursuant to Sup. R.
49.24, but the attorney filing the case does not file the notification pursuant to division
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(A) of this rule, no attorney representing a party in the case files a motion for transfer
pursuant to division (B) of this rule, and the case is assigned to a non-commercial docket
judge, the judge shall sua sponte request the administrative judge to transfer the case to

the commercial docket. If the judge requests the transfer of the case to the commercial
docket one-hundred and twenty days or more after the case was filed, the transfer of the
case to the commercial docket shall be at the discretion of the commercial docket judge
to whom the case would be assigned.

(D) If the case is not eligible for assignment to the commercial docket pursuant to
Sup. R. 49.25, but the case is assigned to the commercial docket, upon motion of any
party or sua sponte at any time during the course of the litigation, the commercial docket
judge shall transfer the case from the commercial docket, provided the case shall remain

assigned to the judge.

RULE 49.27. Review of Transfer to the Commercial Docket.

(A)

Ruling or decision on transfer

(1) A non-commercial docket judge shall rule on a party’s motion for transfer of a
case to the commercial docket filed pursuant to Sup. R. 49.26(B) no later than two days
after the filing of the motion. A party to the case may appeal the non-commercial docket
judge’s decision to the administrative judge within three days of the non-commercial
docket judge’s decision. The administrative judge shall decide the appeal no later than
two days after the filing of the appeal.

(2)  An administrative judge shall decide the sua sponte request of a non-commercial
docket judge for transfer of a case to the commercial docket made pursuant to Sup. R.
49.26(C) no later than two days after the request is made.

Review of transfer

1) The factors set forth in Sup. R. 49.24 and 49.25 shall be dispositive in
determining whether a case shall be transferred to or removed from the commercial
docket pursuant Sup. R. 49.26(B) through (D).

(2)  The ruling or decision of the administrative judge as to the transfer of a case
under division (A) of this rule is final and not appealable.
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RULE 49.28. Commercial Docket Judge Workload.

(A)  Adjustment of other case assignments

To promote a fair and equal distribution of cases, for each commercial docket case
assigned to a commercial docket judge pursuant to Sup. R. 49.26, a similar non-
commercial docket civil case shall be assigned by lot from the docket of the commercial
docket judge to a non-commercial docket judge of the court.

(B)  Adoption of local rule reducing workload

Notwithstanding the case assignment requirements of Sup. R. 36(B)(2), a court of
common pleas establishing a commercial docket pursuant to Sup. R. 49.20 shall adopt a
local rule of court reducing the number of cases assigned to each commercial docket
judge of the court through one or more of the following measures:

1) Each commercial docket judge receiving no fourth or fifth degree felony
cases;

(2) A fifty percent reduction in the number of criminal cases assigned to each
commercial docket judge;

(3) A meaningful reduction in the non-commercial docket civil cases assigned
to each commercial docket judge.

RULE 49.29. Appointment of Special Master.

(A)  Appointment

A commercial docket judge may, by written order, appoint a special master to do any of
the following with regard to the case:

Q) Perform duties consented to by the parties;

(2) Hold trial proceedings and make or recommend findings of fact on issues
to be decided by the judge without a jury if appointment is warranted by some
exceptional condition or the need to perform an accounting or resolve a difficult
computation of damages;

(3)  Address pretrial and post-trial matters that cannot be addressed effectively
and timely by the judge.
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Disqualification

A special master shall not have a relationship to the parties, counsel, the case, or the
commercial docket judge that would require disqualification of a judge under Jud. Cond.
R. 3(E), unless the parties consent with the judge's approval to the appointment of a
particular person after disclosure of any potential grounds for disqualification.

Judicial considerations

In appointing a special master, the commercial docket judge shall consider the fairness of
imposing the likely expenses on the parties and shall protect against unreasonable
expense or delay.

Notice to parties

A commercial docket judge shall give the parties notice and an opportunity to be heard
before appointing a special master. Any party may suggest candidates for appointment.

RULE 49.30. Order Appointing Special Master.

(A)

(B)

Order

An order of a commercial docket judge appointing a special master pursuant to Sup. R.
49.29 shall direct the special master to proceed with all reasonable diligence and include
each of the following:

(1)  The special master's duties, including any investigation or enforcement
duties, and any limits on the special master's authority under Sup. R. 49.31;

(2) The circumstances, if any, under which the special master may
communicate ex parte with the commercial docket judge or a party;

(3) The basis, terms, and procedure for fixing the special master's
compensation.

Amendment of order

A commercial docket judge may amend an order appointing a special master at any time
after notice to the parties and an opportunity by the parties to be heard.
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RULE 49.31. Authority of Special Master.

(A)

General authority

Unless the appointing order expressly directs otherwise, a special master appointed by a
commercial docket judge pursuant to Sup. R. 49.29 shall have authority to regulate all
proceedings and take all appropriate measures to perform the assigned duties fairly and
efficiently. The special master may impose appropriate sanctions for contempt
committed in the presence of the special master and may recommend a contempt sanction
against a party and sanctions against a nonparty.

(B) Evidentiary hearings
Unless the appointment order expressly directs otherwise, a special master conducting an
evidentiary hearing may exercise the power of the commercial docket judge to compel,
take, and record evidence.

RULE 49.32. Special Master Orders and Reports.

(A) Orders
A special master appointed by a commercial docket judge pursuant to Sup. R. 49.29 who
makes an order shall file the order with the clerk of the court of common pleas and
promptly serve a copy on each party. The clerk shall enter the order on the docket.

(B) Reports

A special master shall report to the commercial docket judge as required by the
appointment order. The special master shall file the report and promptly serve a copy of
the report on each party unless the commercial docket judge directs otherwise.

(C) Action on order, report, or recommendations

1) In acting on a special master's order, report, or recommendations, the commercial
docket judge shall afford the parties an opportunity to be heard; may receive evidence;
and may adopt or affirm, modify, wholly or partly reject or reverse, or resubmit to the
special master with instructions.

(2) A party may file an objection to or a motion to adopt or modify a special master’s
order, report, or recommendations no later than fourteen days after a copy is served,
unless the court sets a different time.
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(3)  The court shall decide all objections to findings of fact made or recommended by
a special master in accordance with the same standards as a ruling of a magistrate under
paragraph Civ. R. 53(D)(3), unless the parties, with the commercial docket judge’s
approval, stipulate that the findings will be reviewed for clear error or will be final.

(4)  The commercial docket judge shall decide de novo all objections to conclusions
of law made or recommended by a special master.

(5) Unless the order of appointment establishes a different standard of review, the
commercial docket judge may set aside a special master’s ruling on a procedural matter
only for an abuse of discretion.

RULE 49.33. Special Master Compensation.

(A) Amount

The commercial docket judge appointing a special master pursuant to Sup. R. 49.29 shall
fix the special master's compensation before or after judgment on the basis and terms
stated in the order of appointment. However, the commercial docket judge may set a new
basis and terms after notice and an opportunity by the parties to be heard.

(B) Payment

The compensation of a special master shall be paid either by a party or parties or from a
fund or subject matter of the case within the commercial docket judge’s control.

(C) Allocation among parties

The commercial docket judge shall allocate payment of a special master's compensation
among the parties after considering the nature and amount of the controversy and the
extent to which any party is more responsible than other parties for the reference to a
special master. An interim allocation may be amended to reflect a decision on the merits.

RULE 49.34. Alternative Dispute Resolution.

(A) Referral of case

A commercial docket judge may refer a commercial docket case to alternative dispute
resolution by a commercial docket judge in another county or a retired or sitting former
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commercial docket judge with the approval of the judge to whom the case would be
referred.

Compensation

A sitting, retired, or sitting former commercial docket judge accepting an alternative
dispute resolution assignment pursuant to division (A) of this rule shall not be entitled to
additional compensation. However, in appropriate circumstances where out-of-county
travel, overnight lodging, or other out-of-pocket expenses are reasonably incurred, the
judge shall be reimbursed from the court in which the commercial docket case is pending.
Such expenses may be taxed as costs.

RULE 49.35. Rulings on Motions and Submitted Cases.

(A)

Deadline for ruling

(1) A commercial docket judge shall rule upon all dispositive motions in a
commercial docket case no later than ninety days from the completion of briefing or oral
arguments, whichever is later, and all other motions no later than sixty days from the
completion of briefing or oral arguments, whichever is later.

(2) A commercial docket judge shall issue a decision in all commercial docket cases
submitted for determination after a court trial no later than ninety days from the date on
which the case was submitted.

Notification from attorney

If a commercial docket judge fails to comply with the requirements of division (A) of this
rule, an attorney representing a party to the case shall provide the judge with written
notification alerting the judge of this fact. The attorney shall provide a copy of the
notification to all other parties to the case.

RULE 49.36. Commercial Docket Case Disposition Time Guideline.

Except for a case designated as complex litigation pursuant to Sup. R. 42, a court shall aspire to

dispose of a commercial docket case within eighteen months of the date on which the case was

filed. This time quideline is not mandatory, but shall serve as a benchmark and assist courts and

commercial docket judges in measuring the effectiveness of commercial docket case

management.
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STATE OF WEST VIRGINIA

At a Regular Term of the Supreme Court of Appeals continued and held at
Charleston, Kanawha County, on the 11t day of September, 2012, the following order
was made and entered:

RE: APPROVAL OF TRIAL COURT RULE 29, RELATING TO THE
BUSINESS COURT DIVISION

On February 9, 2012 the Court issued an order requesting public comment on a
proposed addition to the West Virginia Trial Court Rules that was recommended by the
Business Court Study Committee. The public comment period closed on May 11, 2012,
and the Court received a number of insightful and helpful comments on the proposal.
Thereafter, the Committee and the Court carefully reviewed the comments received, and
made a number of changes to the initial proposal.

The Court wishes to express its appreciation to the Business Court Study
Committee for their careful work on the proposal. In addition, the Court is appreciative
of the quality comments that were received, which have resulted in a number of
improvements to the initial proposal.

Upon consideration, the Court is of the opinion to and does hereby approve the
following addition to the West Virginia Trial Court Rules, effective October 10, 2012, to
read as follows:

WEST VIRGINIA TRIAL COURT RULES

CHAPTER 2. CIVIL MATTERS.

* k% % %

29. BUSINESS COURT DIVISION.

Rule 29.01. Business Court Division — Preamble

In accordance with West Virginia Code § 51-2-15, there is hereby adopted a process for
efficiently managing and resolving litigation involving commercial issues and disputes
between businesses that includes the establishment of a Business Court Division to
handle a specialized court docket within the circuit courts.





Rule 29.02. Business Court Division

The Business Court Division "Division™ consists of up to seven (7) active or senior
status circuit court judges who shall be appointed by the Chief Justice, with the approval
of the Supreme Court of Appeals. Each appointment is for a term of seven (7) years. In
2012 at least three judges shall be appointed, with subsequent appointments to be made
in such a fashion as to insure that the terms are staggered. Beginning in 2012 and every
three years thereafter, the Chief Justice shall designate a judge of the Division to serve
as its Chair to preside over the activities of the Division and to report to the Supreme
Court of Appeals. There is no prohibition against serving successive terms, either as
judge or as Chair of the Division. In order to be eligible for appointment, a judge must
have at least three years of experience as a sitting circuit judge in West Virginia.

Rule 29.03. Application.

These rules apply to and govern all actions in the circuit courts that are referred and
transferred by the Chief Justice as Business Litigation to the Division. These rules shall
not be construed to limit the jurisdiction of the circuit courts or to create any new cause
of action.

Rule 29.04. Definitions
For purposes of this Rule, the following definitions apply:
(a) "Business Litigation"” — one or more pending actions in circuit court in which:

(1) the principal claim or claims involve matters of significance to the transactions,
operations, or governance between business entities; and

(2) the dispute presents commercial and/or technology issues in which specialized
treatment is likely to improve the expectation of a fair and reasonable resolution of the
controversy because of the need for specialized knowledge or expertise in the subject
matter or familiarity with some specific law or legal principles that may be applicable;
and

(3) the principal claim or claims do not involve: consumer litigation, such as
products liability, personal injury, wrongful death, consumer class actions, actions
arising under the West Virginia Consumer Credit Act and consumer insurance coverage
disputes; non-commercial insurance disputes relating to bad faith, or disputes in which
an individual may be covered under a commercial policy, but is involved in the dispute
in an individual capacity; employee suits; consumer environmental actions; consumer
malpractice actions; consumer and residential real estate, such as landlord-tenant
disputes; domestic relations; criminal cases; eminent domain or condemnation; and
administrative disputes with government organizations and regulatory agencies,
provided, however, that complex tax appeals are eligible to be referred to the Business
Court Division.





(b) "Business Litigation Assignment Region" — a group of existing judicial circuits that
meets the population requirements set forth in West Virginia Code 8§ 51-2-15(b). The
Assignment Regions are:

Assignment Barbour, Harrison, Lewis, Marion, Monongalia, Preston,
Region A Taylor, and Upshur Counties

Assignment Brooke, Doddridge, Hancock, Marshall, Ohio, Pleasants,
Region B Ritchie, Tyler, Wetzel, Wood, and Wirt Counties
Assignment Calhoun, Jackson, Kanawha, Mason, Putnam, and Roane
Region C Counties

Assignment Boone, Cabell, Lincoln, Logan, Mingo, and Wayne
Region D Counties

Assignment Braxton, Clay, Fayette, Gilmer, Nicholas, Raleigh,
Region E Webster, and Wyoming Counties

Assignment Greenbrier, McDowell, Mercer. Monroe, Pocahontas, and
Region F Summers Counties

Assignment Berkeley, Grant, Hampshire, Hardy, Jefferson, Mineral,
Region G Morgan, Pendleton, Randolph and Tucker Counties
(c) "Central Office of the Business Court Division" — a location designated by the

Supreme Court to act as the central administrative headquarters for the operation of the
Business Court Division.

(d) "Presiding Judge" — A member of the Division assigned by order of the Division
Chair, with the advice and consent of the Division, to preside in Business Litigation or
proceedings therein referred by the Chief Justice to the Division.

Rule 29.05. Division Duties.
The Division shall:

(a) develop and implement effective case management and trial methodologies to
fairly and expeditiously resolve Business Litigation referred to the Division by the Chief
Justice;

(b) preside over Business Litigation or proceedings therein referred to the Division by
the Chief Justice;

(c) recommend for adoption by the Supreme Court of Appeals rules for conducting the
business of the Division as needed;

(d) make an annual report to the Supreme Court and communicate with the Chief
Justice and the Administrative Director concerning the Division's activities as
requested;





(e) take all such necessary actions incidental to the powers and responsibilities
conferred by this rule, as well as actions specifically directed by the Chief Justice; and

(f) develop and implement plans for central organization, including, but not limited to
staffing, record keeping, transfer and storage of Division files to the appropriate judicial
circuit, implementation of appropriate technology, adoption of necessary procedures,
and any other administrative action necessary to achieve the effective management of
Business Litigation.

Rule 29.06. Motion to Refer Actions as Business Litigation.

(a)(1) Any party or judge may seek a referral of Business Litigation to the Division by
filing a Motion to Refer to the Business Court Division in the circuit court where the
matter is pending. The motion shall identify the nature of the action(s) sought to be
referred, the basis for the request, and, if known, whether additional related actions are
pending or may be filed in the future.

(2) The motion may be filed within three (3) months after the filing date of the
action; provided, however, that a judge may file the motion at any time, if it is
determined the litigation qualifies as Business Litigation that may be resolved more
expeditiously by referral to the Division.

(3) The motion shall be served on all the parties, including those parties not
represented by counsel, all judges in action(s) that are the subject of the motion, and the
Central Office of the Business Court Division. Any party shall have twenty (20) days
after the motion is filed to file a reply memorandum stating its position and opposition,
if any. Any affected judge may file a reply memorandum within twenty (20) days
thereafter.

(b) The filing of a Motion to Refer shall not operate as a stay of the civil action(s),
unless otherwise ordered by the judge of the circuit court in which the Motion to Refer
was filed.

(c)(1) After the response periods have expired, the judge of the circuit court in which
the Motion to Refer was filed shall direct the clerk of the circuit court to transmit to the
Clerk of the Supreme Court of Appeals for filing a copy of the motion and all reply
memoranda for review by the Chief Justice. Upon review of the motion and reply
memoranda, the Chief Justice may act directly upon the motion or may direct the
Division to conduct a hearing and make recommendations concerning coordinated or
consolidated proceedings under this rule.

(2) If the Chief Justice directs, a Division member or members shall hold a hearing to
receive evidence and entertain arguments by the parties or any judge, and shall submit
findings of fact and a recommendation to the Chief Justice.

(3) The Chief Justice, whether acting directly upon the motion or upon the
recommendation of the Division member or members, shall promptly enter an order
either granting or denying the motion, or providing modified relief. The order shall be
filed with the Clerk of the Supreme Court of Appeals who shall send a copy of the order
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to the Division Chair, to the Central Office of the Business Court Division, and to the
clerk(s) of the circuit court(s) where the action(s) are pending for service on all parties.

(d) Nothing contained in this rule affects the authority of a circuit court judge to act
independently under the provisions of W. Va. R.Civ.P. 42.

Rule 29.07. Assignment of Presiding Judge in Business Litigation.

(a) An order from the Chief Justice granting a Motion to Refer is a transfer of Business
Litigation to the Division. Upon receipt of the order, the Division Chair shall, with the
advice and consent of the Division, enter an order assigning a Presiding Judge. The
Division Chair may serve as a Presiding Judge.

(b) If the Presiding Judge designated by the Division Chair does not sit in the county
where the Business Litigation is pending, the Division Chair may submit a request to the
Chief Justice that the Presiding Judge be authorized, pursuant to Article VIII § 3 of the
West Virginia Constitution, to preside over the action in any county that is within the
same Business Litigation Assignment Region. The assignment request shall be filed with
the Clerk of the Supreme Court of Appeals for review by the Chief Justice, with a copy
provided to all parties in the case. Any party shall have twenty (20) days after the
motion is filed to file a response stating its position and opposition, if any. The Chief
Justice shall enter an appropriate order promptly after expiration of the time period for
a response. The order shall be filed with the Clerk and sent by the Clerk to the Division
Chair, to the Central Office of the Business Court Division, and to the clerk(s) of the
circuit court(s) where the actions are pending for service on all parties.

Rule 29.08. Powers and Duties of Presiding Judge.

(a) The Presiding Judge is authorized to preside in any circuit in which Business
Litigation or proceedings therein are pending, or in which Business Litigation or
proceedings therein are transferred for purposes consistent with the Division's case
management and trial methodologies.

(b) With the advice and consent of the Division, the Presiding Judge is authorized to
consolidate and/or transfer Business Litigation or proceedings therein from one circuit
to one or more other circuits to facilitate the Division's case management and trial
methodologies and to order the transfer of court files to the appropriate circuit.

(c) Within thirty (30) days of being assigned, the Presiding Judge shall conduct a case
management and scheduling conference.

(d) Within fifteen (15) days of the case management conference, the Presiding Judge
shall issue a case management order that includes
any deadlines or procedures deemed appropriate to fairly and efficiently manage and
resolve the Business Litigation.

(e) The Presiding Judge may schedule conferences, motions, mediation, pretrial
hearings, and trials in any circuit court courtroom within the Assignment Region, with
due consideration for the convenience of the parties.
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(f) The Presiding Judge shall have the sole authority to supervise the jury selection
process, to disqualify a prospective juror from jury service, and to excuse jurors from
juror service in Business Litigation to which the Presiding Judge has been assigned, all
pursuant to W.Va. Code § 52-1-1 et seq.

(g9) The Business Litigation should proceed to final judgment in an expedited manner.
The time standards for general civil cases set forth in Trial Court Rule 16.05 shall apply;
provided, however, that the Presiding Judge shall make all reasonable efforts to
conclude Business Litigation within ten (10) months from the date the case
management order was entered. All other time standards for service of notices and entry
of order set forth in the West Virginia Rules of Civil Procedure shall apply unless
modified by order entered by the Presiding Judge.

Rule 29.09. Scope; Conflicts.
If these Rules conflict with other rules or statutes, these rules shall apply; otherwise all
applicable Rules apply.

A True Copy

Attest: //s// Rory L. Perry 11
Clerk of Court
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In the Supreme Court of Iowa

In the Matter of Appointment )
of Judges to the Iowa Business ) Order
Specialty Court Pilot Project )

| The lowa Supreme Court, with assistance from the lowa State Court
Administrator, has appointed three lowa District Court judges to serve as
business court judges for the lowa Business Specialty Court Pilot Project. The
three judges are:

* Michael D. Huppert, Des Moines, District Court Judge for the Fifth
Judicial District of Iowa. _ ‘

* Annette J. Scieszinski, Albia, District Court Judge for the Eighth Judicial
District of Iowa.

e John D. Telleen, LeClaire, District Court Judge for the Seventh Judicial
District of lowa.

The judges were selected based on their educational background, experience in
the adjudication of complex commercial cases, and their desire to participate in
the pilot project.

As set forth in the court’s Supervisory Order dated December 21, 2012,
establishing the business court pilot project, the court will begin accepting the
transfer of eligible cases to the business specialty court docket on May 1, 2013.
Cases already filed and pending on May 1, and new cases filed after that date,
meeting the criteria for the project may be transferred to the business court
docket with the consent of the parties. Additional information regarding

operation of the business court pilot project will be provided prior to that date.

Dated this q"day of WM , 2013.

The Supreme Court of Iowa

By WM%

Mark S. Cady, Chief Jlistice







In the Supreme Court of Iowa

In the Matter of Establishment )
of the Iowa Business Specialty ). Memorandum of Operation
Court Pilot Project )

A. Introduction

On March 14, 2012, the lowa Supreme Court’s Civil Justice Reform Task
Force released its final report proposing reforms to lowa’s civil justice system.
Onc of the reforms the task force recommends is to establish a business
specialty court pilot program within the existing court system framework of the
Iowa Judicial Branch. By this Memorandum of Operation, the court hereby
outlines a three-year pilot program for a business specialty court in lowa.

B. Purpose

The primary aims of the lowa Business Specialty Court will be to move
business or complex commercial litigation cases through the court system
more expeditiously, with lower costs for litigants and the court system.
Businesses and attorneys will benefit from the business court’s published body
of case law providing guidance and promoting risk assessment for fair and
cost-effective resolution of such cases. Judges will benefit from the
development of specialized judicial expertise to be shared with their judicial
colleagues. All Towans should benefit from the creation of a more attractive
and cost-effective environment for the resolution of complex business disputes.
Non-business case dockets will benefit from the removal of time-consuming,
complex business cases from the general docket. The court system as a whole
should benefit from the business court’s role as an incubator of innovative
court practices that may be applied generally across the justice system.

C. Scope

The Iowa Business Specialty Court pilot project will maintain a statewide
docket comprising business legal disputes that qualify for, and that the parties
have chosen for, transfer into the pilot program.

The pilot program will run for a three-year period to allow a reasonable
period of evaluation and adjustment, after which the court can then determine






whether the program should be permanently established under the lowa Court
Rules. '

The lowa Business Specialty Court pilot program docket will begin accepting
cases for management and case processing no later than May 1, 2013. The
pilot program will conclude May 1, 2016.

D. Presiding Judges and Venue

At least three lowa district court judges will be selected by the lowa
Supreme Court from a pool of applicants to serve as judges for the lowa
Business Specialty Court. The State Court Administrator will invite interested
and qualified judges to apply by completing a short application form that will
be available on the lowa Judicial Branch web site on or before December 21,
2012. Any judge wishing to preside in cases transferred to the business court
shall complete the application form and submit it electronically to the State
Court Administrator on or before January 18, 2012.

During the pilot project, cases transferred to the business court docket will
be heard in in the county in which they are filed and properly venued under
current Iowa rules. The pilot project will not impact existing Iowa venue rules.

Cases shall be assigned by the State Court Administrator to Iowa Business
Specialty Court judges on a random basis.

E. Cases Eligible to be Heard in the Iowa Business Specialty Court Pilot
Project.

Only cases in which compensatory damages totaling $200,000 or more are
alleged, or claims seeking primarily injunctive or declaratory relief, will be
eligible for assignment to the business court docket. In addition, to be eligible
a case must satisfy one or more of the following criteria:

i. Arise from technology licensing agreements, including software and
biotechnology licensing agreements, or any agreement involving the licensing of
any intellectual property right, including patent rights.

ii. Relate to the internal affairs of businesses (i.e., corporations, limited
liability companies, general partnerships, limited liability partnerships, sole
proprietorships, professional associations, real estate investment trusts, and
joint ventures), including the rights or obligations between or among business
participants, or the liability or indemnity of business participants, officers,






directors, managers, trustees, or partners, among themselves or to the
business.

iii. Involve claims of breach of contract, fraud, misrepresentation, or
statutory violations between businesses arising out of business transactions or
relationships.

iv. Be a shareholder derivative or commercial class action.
v. Arise from commercial bank transactions.

vi. Relate to trade secrets, non-compete, non-solicitation, or confidentiality
agreements.

vii. Involve commercial real property disputes other than residential
landlord-tenant disputes and foreclosures.

viii. Be a trade secrets, antitrust, or securities-related action.

ix. Involve business tort claims between or among two or more business
entities or individuals as to their business or investment activifies relating to
contracts, transactions, or relationships between or among them.

F. Procedure for designating a matter for the Iowa Business Specialty
Court.

The business court pilot project includes a voluntary opt-in format in which
all parties agree to bring their legal dispute to the lowa Business Specialty
Court docket.

i. Consent to transfer eligible cases. Parties may transfer a case to the
business court docket by filing a joint consent, acknowledging that the
allegations of the case meet the criteria set forth in section E of this
Memorandum of Operation. The consent to transfer shall be in a form
approved by this court and shall be filed with the lowa State Court
Administrator. The consent to transfer shall not operate as an admission as to
any factual element of the case.

ii. Transfer from docket. Any party to an lowa Business Specialty Court case
may, upon a showing of good cause and lack of unfair prejudice to any other
party, request transfer of the case from the business court docket to the
regular court docket of the judicial district in which it is filed. The presiding






business court judge shall determine, with or without hearing, whether the
case shall be transferred back to the regular docket,

G. Application of Iowa Court Rules.

Existing lowa Rules of Civil Procedure, rules of evidence, and other
applicable Iowa Court Rules shall be applicable in Iowa Business Specialty
Court proceedings. The parties, with the approval of the presiding business
court judge, may, however, agree to such streamlined rules of pretrial
procedure and discovery as will promote the fair, prompt, and efficient
resolution of cases.

H. Evaluation of Pilot Program.

The State Court Administrator shall conduct, or cause to be conducted, a
periodic review of the Iowa Business Specialty Court pilot program assessing
whether the program is achieving its purpose and meeting its goals. The
Administrator shall report the findings made in the periodic reviews of the
program and make any recommendations for its improvement to the supreme
court on or before June 1 in the years 2014, 2015, and 2016.

Dated this 21st day of December, 2012.

The Supreme Court of Iowa

By WM(/ 4, M

Mark S. Cady, Chief Justice











O rd e r Michigan Supreme Court

Lansing, Michigan

Aprll 3, 2013 Robett P. Young, Jr.,
Chief Justice
ADM File No. 2012-36 Michael F. Cavanagh

Stephen J. Markman

. . Mary Beth Kelly
Assignment of Business Brian K. Zahra
Court Judges Bridget M. McCormack
David F. Viviano,

Justices

On order of the Court, effective April 1, 2013, the following judges are assigned to
serve in the role of business court judges for six-year terms expiring April 1, 2019:

3rd Circuit Court (Wayne)
Hon. Jeanne Stempien

22nd Circuit Court (Washtenaw)
Hon. Archie C. Brown

31st Circuit Court (St. Clair)
Hon. Daniel J. Kelly

6th Circuit Court (Oakland)
Hon. James M. Alexander
Hon. Wendy L. Potts

38th Circuit Court (Monroe)
Hon. Michael W. LaBeau

16th Circuit Court (Macomb)
Hon. John C. Foster

7th Circuit Court (Genesee)
Hon. Judith Anne Fullerton

4th Circuit Court (Jackson)
Hon. Richard N. LaFlamme

9th Circuit Court (Kalamazoo)
Hon. J. Richardson Johnson






14th Circuit Court (Muskegon)
Hon. Neil G. Mullally

17th Circuit Court (Kent)
Hon. Christopher P. Yates

20th Circuit Court (Ottawa)
Hon. Jon A. Van Allsburg

30th Circuit Court (Ingham)
Hon. Joyce A. Draganchuk

37th Circuit Court (Calhoun)
Hon. James C. Kingsley

Berrien County Trial Court
Hon. John E. Dewane

10th Circuit Court (Saginaw)
Hon. M. Randall Jurrens

18th Circuit Court (Bay)
Hon. Kenneth W. Schmidt

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

April 3, 2013 oy oS ezrrio

Clerk





O rd e r Michigan Supreme Court

Lansing, Michigan

Aprll 16, 2013 Robett P. Young, Jr.,
Chief Justice
ADM File No. 2012-36 Michael F. Cavanagh

Stephen J. Markman
Mary Beth Kelly

Assignment of Business Brian K. Zahra
Court Judges in the Bridget M. McCormack
3rd Circuit Court (Wayne) David . Vlﬁj‘iﬁ;

On order of the Court, effective immediately, Circuit Judge Brian R. Sullivan and
Circuit Judge Daniel P. Ryan are assigned to serve in the role of business court judges in
the 3rd Circuit Court for terms expiring April 1, 20109.

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

April 16, 2013 Cahon L 0&%«@

Clerk







IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

CASE MANAGEMENT CONFERENCE MEMORANDUM
COMMERCE CASE MANAGEMENT

Filing party: by: , Esquire

Counsel’s address and telephone number:

1. Date of contract or transaction dates:
2. Is there a writing? |:| yes Dno
If yes, is there an allegation that the writing does not contain
the entire agreement of the parties? D yes I:Lno
3. Is the Uniform Commercial Code applicable to this case? El yes I:Lno
4. Describe the nature of the conduct alleged as giving rise to the cause of action or,

if defense, the nature of the defense:

5. State the amount of the damages claimed by Plaintiff and explain how damages are
calculated:
(a) Direct

(b) Consequential

(c) Other (specify)

6. Is there a counterclaim? | | yes | | no

If yes, state the basis of the claim (e.g., contract, tortious interference, etc.).

This form shall be presented to the Case Manager and copies served upon all parties at the Case
Management Conference by counsel prepared to discuss its contents.

01-111





7. State the amount of damages sought in the counterclaim:
(a) Direct

(b) Consequential

(c) Other (specify)

8. List five (or more) acceptable Commerce Program Judges Pro Tem for mandatory
settlement conference purposes:

8(a). Discuss whether and when early Mediation would be worthwhile:

9. Are there related case(s)? yes no.
If yes, identify:

10.  Identify applicable insurance coverage and note if there are insurance coverage issues:

11. Identify anticipated areas of expert testimony:

12. Requested Track: DExpedited (13 months) |:| Standard (18 months) |:| Complex (24 months).

13. Additional Comments (if any):

14. Is this Jury or Non Jury matter?

15. Demand: $ Offer: $

01-111
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STATE OF MAINE

SUPERIOR COURT DISTRICT COURT
, SS. Location
Docket No. Docket No.
Plaintiff
V. APPLICATION FOR TRANSFER TO

BUSINESS AND CONSUMER DOCKET

Defendant

I/We submit this application for transfer of the above-captioned case to the BCD, based on the following information:

NAME OF EACH PARTY SUBMITTING THIS APPLICATION: Plaintiff Defendant

ooog
oo

1. Is at least one party a business entity? [1Yes [ No

2. List all plaintiffs and their counsel:

PLAINTIFE(S) COUNSEL (NAME AND ADDRESS) E-MAIL ADDRESS

3. List all defendants and their counsel:

DEFENDANT(S) COUNSEL (NAME AND ADDRESS) E-MAIL ADDRESS

4. List any other cases with which this case is or may need be consolidated or coordinated:

CASE CAPTION DOCKET NUMBER CURRENT COURT LOCATION
5. Do all of the parties appearing in the case agree to a transfer? [1 YES [l NO [ 1] UNKNOWN
6. If no, will a written objection be filed? L] YES [J] No [] UNKNOWN

BCD-001, Rev. 01/14 1






7. What is the subject matter of the primary cause of action in this case:

Breach of Contract Breach of Warranty

Breach of Fiduciary Duty Class Action

80B Appeal involving a business entity 80C Appeal involving a business entity
Internal governance of a business entity Securities transactions

Shareholder derivative action Confidential or trade secret

L L

L] L]

[ [

[] Intellectual property [] Financial transactions
L] L]

L O

O

7
O

U.C.C. transactions Unfair trade practices
Antitrust or other trade regulations Commercial real estate

Other (describe):
8. What is the status of this case: NOT YET
YES NO DETERMINED
a. Has service of the complaint been completed on all

PATTIES? Lottt
Are the pleadings closed? ...........c.cooiiiiiiil,
Is discovery completed? .............ccoiiiiiiiiit,
Is class action status sought? ................cooevinnnnnnn.
Scheduled for trial? If so, when? ...........................
Pretrial held? .........coooiiiiii
Case management conference held? .....................
Jury trial?
Bench trial? .......oooiiiiiii
ADR been attempted? ..........ooiiiiiiii
Is file sealed (partial / entire)? ............ccoeevveneinenene.
1. Will post-judgment judicial supervision be needed? ...

N
DOOO0O0000004d
DOOO0O000004d4d

9. What is the estimated length of trial (in days)?

10. Identify nature and number of any pending pretrial motions:

11. Identify any novel and/or complex legal issues in this case:

CERTIFICATION OF SERVICE BY ATTORNEY OR PARTY SUBMITTING APPLICATION

I hereby certify that a copy was mailed/delivered to all counsel and pro se parties of record on this date
SIGNED: DATE

ORDER (For BCD Court Use Only)

The above Application having been considered, it is ORDERED as follows:

[] The case is ACCEPTED for transfer. The case file shall be transferred forthwith from the court in which the case is now
pending to the BCD.
[] The case is NOT ACCEPTED for transfer.

SIGNED (BCD Justice/Judge) DATE

PLEASE NOTE THE FOLLOWING:

A. Failure to supply complete and accurate information may disqualify a case for consideration for transfer to
the BCD.

B. Information that does not fit on this form should be attached to a separate sheet and numbered to correspond
to the inquiries on the form.

C. This application should be filed with the court in which the case is currently pending.

BCD-001, Rev. 01/14 2





		Docket No: 

		ss: 

		Docket No_2: 

		undefined: 

		Plaintiff: 

		Defendant: 

		NAME OF EACH PARTY SUBMITTING THIS APPLICATION 1: 

		NAME OF EACH PARTY SUBMITTING THIS APPLICATION 2: 

		NAME OF EACH PARTY SUBMITTING THIS APPLICATION 3: 

		NAME OF EACH PARTY SUBMITTING THIS APPLICATION 4: 

		undefined_8: Off

		PLAINTIFFSRow1: 

		COUNSEL NAME AND ADDRESSRow1: 

		EMAIL ADDRESSRow1: 

		PLAINTIFFSRow2: 

		COUNSEL NAME AND ADDRESSRow2: 

		EMAIL ADDRESSRow2: 

		PLAINTIFFSRow3: 

		COUNSEL NAME AND ADDRESSRow3: 

		EMAIL ADDRESSRow3: 

		DEFENDANTSRow1: 

		COUNSEL NAME AND ADDRESSRow1_2: 

		EMAIL ADDRESSRow1_2: 

		DEFENDANTSRow2: 

		COUNSEL NAME AND ADDRESSRow2_2: 

		EMAIL ADDRESSRow2_2: 

		DEFENDANTSRow3: 

		COUNSEL NAME AND ADDRESSRow3_2: 

		EMAIL ADDRESSRow3_2: 

		CASE CAPTIONRow1: 

		DOCKET NUMBERRow1: 

		CURRENT COURT LOCATIONRow1: 

		CASE CAPTIONRow2: 

		DOCKET NUMBERRow2: 

		CURRENT COURT LOCATIONRow2: 

		CASE CAPTIONRow3: 

		DOCKET NUMBERRow3: 

		CURRENT COURT LOCATIONRow3: 

		undefined_9: Off

		undefined_10: Off

		Other describe: 

		9 What is the estimated length of trial in days: 

		10 Identify nature and number of any pending pretrial motions 1: 

		10 Identify nature and number of any pending pretrial motions 2: 

		11 Identify any novel andor complex legal issues in this case 1: 

		11 Identify any novel andor complex legal issues in this case 2: 

		DATE: 

		Check Box1: Off

		Check Box2: Off

		Check Box3: Off

		Check Box4: Off

		Check Box5: Off

		Check Box6: Off

		Check Box7: Off

		Check Box8: Off

		Check Box17: Off

		Check Box9: Off

		Check Box10: Off

		Check Box11: Off

		Check Box12: Off

		Check Box13: Off

		Check Box14: Off

		Check Box15: Off

		Check Box16: Off

		1: Off

		2: Off

		3: Off

		4: Off

		5: Off

		6: Off

		7: Off

		8: Off

		Text18: 

		Check Box19: Off

		Check Box20: Off

		Check Box21: Off

		11: Off

		22: Off

		33: Off

		44: Off

		55: Off

		66: Off

		77: Off

		88: Off

		99: Off

		111: Off

		222: Off

		333: Off

		444: Off

		555: Off

		666: Off

		777: Off

		888: Off

		999: Off

		a: Off

		b: Off

		c: Off

		d: Off

		e: Off

		f: Off

		g: Off

		h: Off

		i: Off

		j: Off

		k: Off

		l: Off

		m: Off

		n: Off

		o: Off






STATE OF MAINE
SUPREME JUDICIAL COURT
PROPOSED AMENDMENTS TO THE
MAINE RULES OF CIVIL PROCEDURE
2014 Me. Rules
Effective: July 1, 2014

l. Chapter XIV of the Maine Rules of Civil Procedure is adopted to read
as follows:

XIV. BUSINESS AND CONSUMER DOCKET PROCEDURAL RULES

RULE 130. PURPOSE, SCOPE, AND OTHER RULES

(a) Purpose and Scope. The Business and Consumer Docket Procedural
Rules (referred to herein as the BCD Procedural Rules) are established to promote
the purpose and goals of the Business and Consumer Docket (BCD) and to
facilitate the proceedings of all cases placed on the BCD.

(1)  Statewide Docket; Management. The BCD shall be a statewide
docket comprised of selected actions involving business and/or consumer disputes,
and shall be managed by judges or justices from either trial court designated by the
Chief Justice of the Supreme Judicial Court.

(2)  Goals. The goals of the BCD are to provide predictable judicial
action 1n selected cases involving business and/or consumer disputes, avoid placing
unnecessary burdens on the court and the litigants in such cases, keep litigation
costs reasonable, and promote an effective and efficient process for resolving such

disputes.

(3)  Eligibility for Transfer. Cases that may be considered for transfer to
the BCD include pending and new jury and nonjury civil actions and family
matters that focus on a business dispute, in which (A) the principal claim or claims
involve matters of significance to the transactions, operations, or governance of a
business entity and/or the rights of a consumer arising out of transactions or other
dealings with a business entity; and (B) the case requires specialized and
differentiated judicial management.






(b) Integration with Other Rules. @The BCD Procedural Rules
supplement and modify other Maine Rules of Civil Procedure, including the
Family Division rules, M.R. Civ. P. 100 et seq. Unless modified by the BCD
Procedural Rules, all other Maine Rules of Civil Procedure are applicable to cases
on the BCD, consistent with the purpose and goals of the BCD.

RULE 131. CASE FILING, TRANSFER, AND IDENTIFICATION

(a) Filing Cases; Transfer. No case may be commenced on the BCD
through filing. A case must be transferred to the BCD from the originating court
by Application or Judicial Recommendation. The “originating court” is the court
in which the case is pending.

(1)  Application for Transfer to BCD. Any party seeking to transfer a case
to the BCD shall complete and file, with the originating court, an application to
transfer the case to the BCD using an approved BCD form and setting forth the
reasons 1n support of the transfer. An application for transfer may be made at any
time and more than one party may join in the application.

(2)  Judicial Recommendation for Transfer to BCD. At any time after all
named defendants have appeared or been defaulted in a case, any trial judge or
justice may sua sponte file, in the originating court, a recommendation for transfer
to the BCD using an approved BCD form and setting forth the reasons in support
of the transfer.

(b) Objection to Transfer to BCD. Any party objecting to the
application of a party or recommendation of a trial judge or justice for transfer to
the BCD shall file with the originating court a written objection, no more than 2
pages in length, setting forth the specific reasons for the objection. Any objection
shall be deemed waived unless filed with the originating court within 14 days of
the filing of the application or recommendation for transfer; provided, however, if
an application is filed with the initial complaint, the written objection must be filed
no later than the objecting party’s answer or other response to the complaint or that
party’s deadline for filing such answer or other response, whichever first occurs.
No reply to the objection shall be permitted.

(¢) Decision to Allow Transfer to BCD. The decision to accept or reject
a case for transfer to the BCD shall be within the sole discretion of the BCD judge






reviewing the transfer application. The decision shall be made summarily, without
hearing, unless the BCD judge concludes that a hearing is necessary.

(1)  Transfer Orders are not Subject to Review or Appeal. Parties shall
not have the right to a review or appeal of decisions regarding the transfer of a case
to or from the BCD.

(2)  Transfer to BCD. If a case 1s ordered transferred to the BCD, the case
file shall be transferred forthwith from the originating court to the BCD. The
transfer shall be effective when the order of transfer is signed by the BCD judge.

(3)  BCD Docket Number. When a case is ordered transferred to the BCD,
1t shall be assigned a BCD docket number that will replace the docket number
assigned to the case by the originating court.

(d) Return to Originating Court upon Subsequent Joinder of Parties.
In the event that a party joined in an action after it has been transferred to the BCD
objects to the transfer, that party may, within 14 days of being joined in the action,
file a written objection to the transfer, no more than 2 pages in length, setting forth
the specific reasons for the objection. No reply to the objection shall be permitted.
The BCD judge shall decide whether the objection should be sustained or
overruled and, if sustained, the case shall be transferred to the originating court.
The decision shall be made summarily, without hearing. If the case is ordered
transferred from the BCD to the originating court, the transfer shall be effective
when the order of transfer is signed by the BCD judge.

RULE 132. CASE MANAGEMENT

(a) Case Management Conference.

(1)  Scheduling of Conference. After the transfer of a case to the BCD, the
court will 1ssue an order scheduling a case management conference to define the
future course of proceedings in the case. The order will, at a minimum, identify
the i1ssues to be addressed at the conference, the deadlines to be established at the
conference, and the responsibilities of the parties in advance of the conference.

(2)  Mandatory Attendance. All unrepresented parties and all lead trial
counsel and local counsel for each represented party shall attend the case






management conference in person unless the court authorizes attendance by other
means.

(b) BCD Scheduling Order. At the completion of the case management
conference, the court shall enter a scheduling order setting deadlines for the joinder
of additional parties, the exchange of expert witness designations and reports, the
completion of discovery, participation in Alternative Dispute Resolution, and the
filing of motions, including any dispositive motion. In the scheduling order, the
court shall also schedule the matter for trial and address any other matters relevant
to the future course of proceedings in the case, including, where appropriate, the
scheduling of a summary judgment pre-filing conference pursuant to Rule 134(b)
or an opportunity for a Judicially Assisted Settlement Conference. The scheduling
order may thereafter be modified or revised, as the court in its discretion, deems
necessary or appropriate, to meet the purpose and goals of the BCD. The parties
shall not deviate from deadlines and requirements established in the scheduling
order or any modifications unless authorized by the court. Failure to comply with
the scheduling order may result in sanctions.

(¢)  Existing Scheduling Orders. When standard or modified scheduling
orders have been entered in the originating court, regardless of whether the orders
were entered pursuant to Rule 16 or 16A, those orders shall be superseded by any
scheduling orders or modifications entered after the case is transferred to the BCD.
Any existing scheduling order shall remain in effect unless or until superseded by a
BCD scheduling order or stayed or modified upon motion.

RULE 133. DISCOVERY

(a) Presumptive Discovery Limits. Unless otherwise authorized by the
provisions of the BCD scheduling order, each party may serve upon any other
party no more than

(1) 30 interrogatories, including all subparts;

(2) 30 requests, including all subparts, for production of documents;

(3) 20 requests, including all subparts, for admissions; and

(4) 5 notices of deposition or subpoenas for deposition for persons other
than experts.






(b) Discovery Dispute Conference Request. A moving party may
request a Rule 26(g) conference through electronic communication that complies
with Rule 138 without submitting a paper copy of the request. Electronic
transmittal of the request constitutes a representation to the court, subject to Rule
11, that the moving party has complied with the requirements of Rule 26(g).

(¢) Confidentiality Orders. A party by motion or with the agreement of
all parties may submit to the court a proposed order governing the production and
use of confidential documents and information in the pending action. The party or
parties may (1) draft their own order or (2) utilize or customize a draft
confidentiality order from an approved BCD form.

The entry of a confidentiality order by the court does not limit the court’s
power to make orders concerning the disclosure of documents produced in
discovery, filed with the court, or presented at trial, including whether and under
what circumstances the document will retain its confidential designation.

RULE 134. MOTION PRACTICE

(a) Motion Hearings. Unless otherwise ordered by the court, motions
that do not require testimonial evidence shall be considered and decided by the
court, without hearing or oral areument, based on the motion filings, the pleadings,
admissible appropriate record evidence, the court’s file, and memoranda.

(b) Summary Judgment Pre-filing Conference. Unless otherwise
ordered by the court, any party proposing to move for summary judegment on any
claim or issue shall notify the court of the intent to file the motion through
electronic communication at least 14 days before the filing of the proposed motion.
Electronic transmittal of the notification shall comply with the BCD Procedural
Rules, except that Rule 139(a)(2) does not apply.

If a summary judgment pre-filing conference was not scheduled pursuant to
Rule 132(b), the court may schedule an in person or telephonic conference of
counsel to discuss the proposed motion’s parameters, including, but not limited to:
the 1ssue or claim to be addressed by the motion; the length of the statement of
material facts and legal memoranda to be filed; possible stipulations to uncontested
facts; the timing of the motion, opposition, and reply; and any other matter relevant
to secure the just and speedy determination of the motion.






(¢) Unopposed Motions for Enlargement of Deadlines. Unopposed
motions pursuant to Rule 6(b)(1) that (a) do not expand the time for filing a jury
trial demand or the completion of discovery, and (b) do not alter the dispositive
motion deadline or the scheduled trial date, may be presented to the court
electronically through a proposed order only. The proposed order shall state that
all parties are aware of and do not oppose entry of the order. The presentation of
an unopposed motion for the enlargement of deadlines does not mandate
corresponding approval by the court.

Electronic transmittal of the order shall comply with the BCD Procedural
Rules, except that Rule 139(a)(2) does not apply. Transmittal of the proposed
order by an attorney or party constitutes a representation, subject to Rule 11, that
all parties are aware of and do not oppose entry of the order.

RULE 135. JOINT FINAL PRETRIAL STATEMENT

(a) Conference of Parties. By a date established by the court, all parties
shall confer for the purpose of discussing, agreeing upon, preparing, signing and
filing a joint final pretrial statement in conformity with the requirements of this
Rule. The filing of the joint final pretrial statement constitutes a representation to
the court by all of the parties that they or their representatives at the meeting were
fully vested to discuss and agree upon all of the matters set forth in Rule 135(b);
they have 1n fact discussed and attempted in good faith to reach agreement on each
of those matters; and the case is ready for trial.

(b) Joint Final Pretrial Statement. The joint final pretrial statement
shall include the following, which will be considered by the court at the pretrial
conference and may be incorporated into a pretrial order issued by the court:

(1)  stipulated facts;

(2)  all factual issues in dispute;

(3) all legal issues;

(4) all 1ssues regarding the use of information or materials designated as
confidential;






(5) each party’s list of exhibits;

(6) each party’s list of witnesses:

(7)  each party’s list of experts;

(8) depositions, or portions thereof, to be used in lieu of live testimony:;

(9) estimated length of trial;

(10) subject matter of potential motions in limine;

(11) proposed voir dire questions;

(12) proposed jury instructions; and

(13) proposed verdict form.

(¢) Deadline for Filing Joint Final Pretrial Statement. The parties
shall file the joint final pretrial statement by a date established by the court. The
plaintiff shall have primary responsibility for coordinating the meeting between the
parties and filing the joint final pretrial statement and related material. If the
plaintiff is unable to timely comply with this requirement, plaintiff shall notify the
court in writing of the reasons therefor and request a status conference.

RULE 136. PRETRIAL CONFERENCE

(a) Pretrial Conference. A pretrial conference shall be held on a date
established by the court. At the pretrial conference, all parties must be prepared
and authorized to discuss the following matters:

(1) all matters contained in the joint final pretrial statement;

(2)  the formulation and simplification of the trial issues;

(3) the elimination of unsupported claims or defenses;

(4)  the admission of facts and documents to avoid unnecessary proof;






(5) stipulations to the authenticity of documents;

(6) requests for advance rulings from the court on

(A) the admissibility of evidence; and

(B) the disposition of pending motions;

(7)  the establishment of time limits for presenting evidence and argument;

(8) the estimated length of trial;

(9) motions in limine;

(10) settlement and the use of special procedures to assist in resolving the
dispute; and

(11) such other matters as may facilitate the just, speedy, and inexpensive
disposition of the case.

(b) Mandatory Attendance. All unrepresented parties and all lead trial
counsel and local counsel for each represented party must attend the pretrial
conference in person unless the court authorizes attendance by other means.

RULE 137. TRIAL

(a) Trial Date. The trial shall commence on the date established in the
scheduling order, unless otherwise ordered by the court.

(b) Trial Location. The trial will be held in the geographic area of the
originating court unless (1) the court approves another location upon the agreement
of the parties, or (2) the court determines that unusual circumstances, including
scheduling requirements, warrant conducting the trial at another location.

(¢) Continuances. Any request to continue a trial date must strictly
comply with Rule 40. The court will not grant continuances based upon the
unavailability of a witness in circumstances where the matter may be resolved by
securing the agreement of the other parties or an order of the court concerning
alternative methods for the presentation or admission of evidence. Because the






purpose and goals of the BCD include providing predictable judicial action and
promoting an effective and efficient process for resolving such disputes,
continuances are disfavored and the granting of continuances shall be considered
the exception and not the rule. The pendency of any motion shall not delay the
start of trial.

RULE 138. ELECTRONIC COMMUNICATION

(a) General Communication. All electronic communication with the
BCD shall be through electronic mail, directed to
“Business.Court@courts.maine.gov’.

(b) Case Communication. Electronic mail sent to the BCD regarding a
specific case should include only the case title and docket number in the subject
line or heading. All communications with the BCD regarding a case shall be
simultaneously copied to all other parties in the case.

Unless requested by the court or authorized by the BCD Procedural Rules,
parties and counsel shall not copy the court on electronic communications between
or among parties and counsel.

(¢) Counsel and Unrepresented Party Information Sheets. After
acceptance to the BCD, (1) each represented party shall complete and
electronically return to the clerk a Counsel Information Sheet, and (2) each
unrepresented party shall complete and return to the clerk an Unrepresented Party
Information Sheet. Electronic communication will be sent to counsel at the address
listed in the Maine Bar Directory until otherwise modified by the Counsel
Information Sheet.

(d) Electronic Mail Address. Unless alternative service is approved
pursuant to Rule 140(d), it is the responsibility of all counsel and unrepresented
parties to (1) ensure that their correct electronic mail addresses are operational and
on file with the BCD, (2) timely monitor their electronic mail service for electronic
service as provided in Rule 140, and (3) promptly notify the court of any change to
their electronic mail addresses.

RULE 139. ELECTRONIC FILING
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(a) Definition. “Electronic Filing” means the (1) electronic transmittal of
a pleading or document to the BCD on or before 11:00 PM Eastern Standard Time
of the filing deadline, and (2) a signed paper original of the pleading or document
placed in the regular mail to the BCD on the same day that the electronic filing is
made.

(b) Use. Electronic Filing is required in all BCD cases unless otherwise
ordered or authorized by the court. Only compliance with both Rule 139(a)(1) and
(2) shall constitute timely and sufficient filing.

Electronic transmittal of a pleading or document pursuant to Rule 139(a)(1)
constitutes a representation, subject to Rule 11, that the attorney or party has
placed a signed paper original of the pleading or document in the regular mail to
the BCD on the same day of the electronic transmittal.

(¢)  Electronic Filing Format. Pleadings, or documents that are filed
electronically shall be submitted as an attachment in portable document format
(PDF) unless otherwise approved by the court. Electronic Filing must comply with
the requirements of Rule 138.

(d) Simultaneous Electronic Service. Simultaneous Electronic Service,
pursuant to Rule 140(c), upon a party of the pleading or document that is filed
electronically shall be deemed sufficient service, except as otherwise ordered
pursuant to Rule 140(d).

(e) Time Periods. Unless prohibited by court rule or statute, the day of
the Electronic Filing shall not be included in calculating any time period prescribed
by the BCD Procedural Rules or other Maine Rules of Civil Procedure for
exercising any right, performing any duty, doing any act or making any response.

PROCEDURAL RULE 140. ELECTRONIC SERVICE

(a) Definition. “Electronic Service” means the electronic transmission

of:

(1) A notice required or permitted to be given by the court to a party
pursuant to the BCD Procedural Rules or other Maine Rules of Civil Procedure; or






11

(2) A pleading or document required to be served by one party upon
another party pursuant to the BCD Procedural Rules or other Maine Rules of Civil
Procedure.

Electronic Service is not allowed if the pleading or document is one for
which personal service is required by Rule 5. Electronic Service does not include
service of process or summons by any party to gain jurisdiction over persons or

property.

(b) Electronic Service of Notices by the Court. Any notice required or
permitted to be given by the court in any matter assigned to the BCD shall be
served electronically on all attorneys representing parties and unrepresented parties,
except as otherwise permitted by Rule 140(d).

Hardcopy versions of all notices served electronically by the court shall be
maintained in the court file and available at the BCD Clerk’s Office at 205
Newbury Street, Ground Floor, Portland, ME 04111.

(c)  Electronic Service of Pleadings and Documents Among Parties.
Any pleading or document required to be served by one party upon another party
pursuant to the BCD Procedural Rules and other Maine Rules of Civil Procedure
shall be served electronically, except as otherwise permitted by Rule 140(d) and
provided that materials produced in discovery are not required to be produced or
transmitted in electronic format.

(d) Alternative to Electronic Service. An attorney or unrepresented
party who does not have and cannot acquire an electronic mail address may request
that the court approve service in paper form pursuant to the Maine Rules of Civil
Procedure or in such other manner as ordered by the court.

(e) Electronic Service Format. Notices, pleadings, or documents being
transmitted electronically shall be sent or submitted as an attachment in portable
document format (PDF) unless otherwise approved by the court. Electronic Service
must comply with the requirements of Rule 138.

(f) Completion of Electronic Service. Electronic Service shall be
complete when transmitted, presumed to have been received by the intended
recipient, and shall have the same legal effect as an original paper document.
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(g) Electronic Service Undeliverable. If service is made to the
recipient’s most current electronic mail address on file with the court and returned
as undeliverable, service must then be made by regular mail; provided, however,
that unless alternative service has been authorized pursuant to Rule 140(d), any
time period countable from the completion of service of a Notice by the Court shall
be based upon the attempted service of the electronic notice.

(h) Time Periods. Unless prohibited by court rule or statute, the day of
the Electronic Service shall not be included in calculating any time period
prescribed for exercising any right, performing any duty, doing any act or making
any response, except that this provision shall not affect any date-certain deadline or
deadlines prescribed in the notice and Rule 6(c) shall not apply.

2. Chapter XIV of the Maine Rules of Civil Procedure shall take effect
on July 1, 2014.






SUPERIOR COURT
, SS.
Docket No.
Plaintiff
V.
Defendant

STATE OF MAINE

DISTRICT COURT

Location

Docket No.

JUDICIAL RECOMMENDATION
FOR TRANSFER TO
BUSINESS AND CONSUMER DOCKET

PLEASE NOTE THE FOLLOWING:

A. Information that does not fit on this form should be attached to a separate sheet, numbered to correspond

to the inquiries on the form.

B. This recommendation should be filed with the court in which the case is currently pending.

I recommend that the above-captioned case be transferred to the BCD, based on the following information:

1. Is at least one party a business entity?

2. List all plaintiffs and their counsel:

] Yes ] No

PLAINTIFF(S)

COUNSEL (NAME AND ADDRESS)

E-MAIL ADDRESS

3. List all defendants and their counsel:

DEFENDANT(S)

COUNSEL (NAME AND ADDRESS)

E-MAIL ADDRESS

4. List any other cases with which this case is or may need be consolidated or coordinated:

CASE CAPTION

DOCKET NUMBER

CURRENT COURT LOCATION

BCD-002, Rev. 11/08






5. What is the subject matter of the primary cause of action in this case:

Breach of Contract -
Breach of Fiduciary Duty -
L 80B Appeal involving a business entity
|| Internal governance of a business entity
Shareholder derivative action

Intellectual property -
| | U.C.C. transactions ||
|| Antitrust or other trade regulations
Other (describe):

Breach of Warranty

Class Action

80C Appeal involving a business entity
Securities transactions

Confidential or trade secret

Financial transactions

Unfair trade practices

Commercial real estate

6. What is the status of this case:

NOT YET

YES NO DETERMINED

®

Has service of the complaint been completed on all _
PATTIES? Lottt
Are the pleadings closed? .............cccoiiiiiiinnnn. ||
Is discovery completed? .............cooeiiiiiiiiiiit. ||
Is class action status sought? ................cooevinnnnnnn.
Scheduled for trial? If so, when? ........................... ||
Pretrial held? .........coooiiiiii -
Case management conference held? ..................... |
Jury trial? |
Bench trial? .......oooiiiiiii -
ADR been attempted? ..........ooiiiiiiii —
Is file sealed (partial / entire)? ............ccoeevveneinenene. -
1. Will post-judgment judicial supervision be needed? ...

FTorE e o o

7. What is the estimated length of trial (in days)?

8. Identify nature and number of any pending pretrial motions:

9. Identify any novel and/or complex legal issues in this case:

10. Why are you recommending this case for transfer to the BCD?

11. Do all of the parties appearing in the case agree to a transfer? YES NO UNKNOWN

JUSTICE OR JUDGE MAKING RECOMMENDATION

SIGNED:

DATE

ORDER (For BCD Court Use Only)

The above Recommendation having been considered, it is ORDERED as follows:

[] The case is ACCEPTED for transfer. The case file shall be transferred forthwith from the court in which the case is now

pending to the BCD.
[] The case is NOT ACCEPTED for transfer.

SIGNED (BCD Justice/Judge)

DATE

BCD-002, Rev. 11/08 2
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STATE OF MICHIGAN NOTICE FOR CASE NUMBER
COUNTY OF KENT ASSIGNMENT TO THE
17™ CIRCUIT COURT SPECIALIZED BUSINESS DOCKET
180 Ottawa Avenue NW, Grand Rapids, MI 49503 616-632-5025
Plaintiff’s name(s), address(es)and telephone no(s) Defendant’s name(s), address(es) and telephone no(s)
Vv
Plaintiff’s attorney, bar no. , address, telephone no., Defendant’s attorney, bar no. , address, telephone no., and
and email address email address

The [_] Plaintiff [_] Defendant requests assignment of the above captioned case to the
Specialized Business Docket in that case satisfies the requirements of Section 11(A) of Local
Administrative Order 2013-04 because the case falls into the following category:

[_] Business governance/internal affairs, including shareholder derivative and oppression suits;

[ ] Business torts (business plaintiff and business defendant);

[ ] Antitrust law;

[] Intellectual property;

[ ] Trade secrets between businesses;

[ ] Securities law;

[ ] Commercial real estate disputes between businesses;

[_] Business-to-business disputes, including contracts, construction disputes, and employment
matters;

[ ] Environmental law (with business plaintiff or business defendant)

[ ] Environmental insurance;

[_] Collection of professional fees;

[ ] Commercial insurance indemnification claims;

[_] Malpractice claims brought by businesses against attorneys, accountants, architects, or other
nonmedical professionals;

[ ] Commercial insurance coverage disputes;

[ ] Commercial insurance declaratory judgments;

[_] Employment law matters, including employer/employee noncompetition, nondisclosure, and
non solicitation agreements, and wrongful termination;

[ ] Individual business owner versus non individual-owned business;

[] Matters subject to compulsory arbitration if involving any of the above subjects.
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State Court Administrative Office
Model Local Administrative Order 40 — Creation of a Specialized Business Court

[LOCAL COURT LETTERHEAD]
Administrative Order [year] - [number]

PLAN FOR THE CREATION OF A SPECIALIZED BUSINESS COURT

IT IS ORDERED:

This local administrative order is issued in accordance with MCL 600.8031 et seq. It
establishes a plan for a specialized business court in the [insert court name] for the purposes
outlined in MCL 600.8033(3). The business court has jurisdiction over business and commercial
disputes as defined in MCL 600.8031(1)(c) in which the amount in controversy exceeds $25,000.

1. Judicial Resources/Services:

The Business Court shall consist of a judge or judges appointed by the Michigan
Supreme Court as a business court judge.

2. Cases Eligible for Assignment to the Business Court:

a. Cases eligible to be assigned to the business court are identified in MCL 600.8031(2).

b. Cases that are excluded by MCL 600.8031(3) may be assigned to the business court if
the assigned judge determines that it meets the statutory requirements of MCL
600.8035(3). Upon motion of a party, the chief judge of the judicial circuit may
review assignments under MCL 600.8035(7) to the business court docket. The ruling
of the chief judge under this section is not appealable

3. Review of Pleadings:

[1dentify the method the court will use to screen pleadings in which a party has verified
that the case meets the statutory requirements to be assigned to the business court. This
may include a review by the business court judge or some staff person delegated with that
responsibility by the business court judge]

4. Case Assignment to Judges in the Business Court

I. Cases shall be assigned to a business court judge by blind draw, pursuant
to the court’s case assignment local administrative order.

ii. A case assigned to a business court judge may be reassigned by blind draw
to another judge if the action ceases to include a business or commercial
dispute.

iii. A case that does not initially include a business or commercial dispute but
that subsequently includes a business or commercial dispute as a result of
a cross-claim, counterclaim, third-party complaint, amendment, or any





other modification of the action, shall be reassigned by blind draw to a
business court judge.

Docket Management:

[If the court establishes a differentiated case management system for business court
cases, outline the specific pretrial procedures consistent with the rules of Subchapter
2.400 that will be established for cases in the business court. These specific pre-trial
procedures are intended to be only a guide and do not represent the actual scheduling
order that may be issued by a business court judge in any specific case.

Describe how the business court will utilize early alternative dispute resolution.]

Technology:

[Courts are encouraged to use telephone and video conferencing, where authorized by
the Michigan Court Rules, if it is available to them for court proceedings. Please
describe the use of telephone or video conferencing, if any, that your court will use in the
business court.

If your court is authorized for e-filing by the Supreme Court, parties in business court
cases shall use e-filing in accordance with your e-filing project. Reference your e-filing
project, if applicable.]

Opinions:

All opinions shall be e-mailed to the State Court Administrative Office for publication on
an indexed website.

Local Administrative Staff:

The court has provided the State Court Administrative Office with the name of a local
staff person who has been designated as the primary contact for the business court.

Effective Date:

Date:

Chief Judge Signature:












ADMINISTRATIVE ORDER OF THE
CHIEF ADMINISTRATIVE JUDGE OF THE COURTS

Pursuant to the authority vested in me, and with the advice and consent of the
Administrative Board of the Courts, I hereby amend, effective February 17, 2014, section
202.70(a) of the Uniform Civil Rules of the Supreme and County Courts, relating to monetary
thresholds for the Commercial Division, to read as follows:

§ 202.70. Rules of the Commercial Division of the Supreme Court

(a) Monetary Thresholds

Except as set forth in subdivision (b), the monetary thresholds of the Commercial

Division, exclusive of punitive damages, interests, costs, disbursements and counsel fees

claimed, are established as follows:

Albany County

Eighth Judicial District
Kings County

Nassau County

New York County
Onondaga County
Queens County

Seventh Judicial District
Suffolk County
Westchester County

Dated: January 28, 2014

$25,000

$50,000

$75,000

$100,000

$156;660 $500.000
$25,000

$50,000

$50,000

$50,000

$100,000

(it

Chief Adfinistrative Judge of the Couts

AO/32 114






SAMPLE PRETRIAL ORDER

IN THE COURT OF COMMON PLEAS OF

COUNTY, OHIO

, : CASE NUMBER:
Plaintiff(s) :
JUDGE:

V. : PRETRIAL ORDER

Defendant(s)

1. Case Management Meeting. Within thirty (30) days of filing of this
order, the parties shall meet to discuss case management issues, as well as the content of
their Case Management Report. Unless the parties agree otherwise, counsel for the first
plaintiff listed in the complaint is responsible for initiating the scheduling of the Case
Management Meeting. In initiating the scheduling of the Case Management Meeting,
plaintiff’s counsel shall contact each attorney that he or she knows or anticipates will
appear in the case, even if that attorney has not yet entered a formal appearance.

The parties’ Case Management Meeting [should or shall] cover at least the
following subjects:

@ Problems with service or process, venue, joinder of additional parties,
designation of the case as a matter of complex litigation, and the likelihood of

counterclaims, cross-claims, or third-party claims;





(b) The length of the discovery period, the number of fact and expert
depositions to be permitted, and, as appropriate, the length and sequence of such
depositions;

(c) A preliminary schedule for depositions of such persons and entities as the
parties are able to identify;

(d) Anticipated areas of expert testimony, timing for identification of experts,
responses to expert discovery, and exchange of expert reports;

(e) The identity and number of any motions to dismiss or other preliminary or
pre-discovery motions which shall be filed and the time period in which they shall be
filed, briefed, and argued,;

()] The time period after the close of discovery within which post-discovery
dispositive motions shall be filed, briefed, and argued and a tentative schedule for such
activities;

(9) A tentative date by which the parties will be prepared for trial and an
estimate of the number of days for such trial;

(h) The timing of any mediated settlement conference and the selection of a
mediator or group of mediators if other than the court’s mediator;

Q) An estimate of the volume of documents and/or electronic information
likely to be the subject of discovery in the case from parties and nonparties and whether
there are technological means, including but not limited to production of electronic
images rather than paper documents and any associated protocol, that may render
document discovery more manageable at an acceptable cost;

() The number of interrogatories which shall be allowed each party;





(k) An identification of any disputes concerning personal jurisdiction, subject
matter jurisdiction, or venue, or a stipulation that no such controversies exist at the time
of the Case Management Meeting;

Q) A preliminary listing of the principal legal and factual issues which
counsel believe will need to be decided in the case;

(m) A preliminary listing of any issues in the case that any party believes are
governed by law other than Ohio law or federal law;

(n) The need for retention of potentially relevant documents, including but not
limited to documents stored electronically, and the need to suspend all automatic
deletions of electronic documents or overwriting of archived or backed-up media which
may contain potentially relevant information. The parties shall also discuss the need for a
document preservation order.

(0) The need for cost-shifting of expenses related to discovery of information
stored electronically, including the restoration of archived or backed-up media and
forensic examination of computers, and the possibility of obtaining the desired
information from alternate sources at reduced expense;

(p) The format in which the electronic records are to be produced and
procedures to avoid unnecessary burden and expense associated with such production. If
metadata is to be produced, the parties shall discuss a protocol for producing such
information, including the format for production (e.g., native, copy, original), and the
ability to search such information.

(0) The need for security measures to be adopted to protect any information
that is produced in electronic format or that will be converted into electronic format and

stored on counsel’s computer systems. Such discussion should encompass whether and





under what circumstances clients will be afforded access to the information produced by
another party and what security measures should be used for such access.

(p) [Such other matters as the court may assign to the parties or upon
which the parties agree for their consideration.]

2. Case Management Report. The views of each party on the matters set
forth in Section 1 above, as expressed through counsel or any pro se litigant(s), shall be
reduced to writing, circulated for amendment or modification by each party, and filed
with the court in the form of a Case Management Report. Unless the parties agree
otherwise, counsel for the first plaintiff listed in the complaint is responsible for
preparing and circulating the initial draft of the Case Management Report to all counsel,
who shall have five days within which to propose revisions to the report or raise issues
about which the parties disagree. If the parties disagree on any issues in the Case
Management Report, they shall nonetheless file a single Case Management Report that,
in any areas of disagreement, states the views of each party. The final Case Management
Report shall be signed by counsel for each party and shall be filed with the court within
fifteen (15) days of the Case Management Meeting.

3. Case Management Conference. The Case Management Conference
shall be at [date and time approximately 50 days after pretrial order is filed].
Counsel for all parties and their clients (or in the case of a business entity, such
representative as has authority to make all binding litigation-related decisions) will attend
the Case Management Conference unless the court shall, in its discretion, excuse the
attendance of clients. Such conference will be conducted with as much informality as
possible and with the active participation of clients encouraged. The court will hear the
views of counsel and/or clients on such issues listed in Section 1 above as are pertinent to

the case and/or on which there are material differences of opinion.





4, Case Management Plan. Following the Case Management Conference,
the court shall issue a Case Management Plan. The Case Management Plan will deal
with such issues developed in the Case Management Meeting and/or the Case
Management Conference as may be determined at the time, given the nature and status of
the case. The provisions of the Case Management Plan may not be deviated from without
notice, grant of a hearing which is discretionary with the court, good cause shown and
entry of an order by the court. The Case Management Plan shall also specify a schedule
of status conferences to assess the functioning of the Case Management Plan, assess the
progress of the case, and enter such further orders or revisions in the Case Management
Plan, including a trial date, as the court may deem necessary or appropriate.

IT 1S SO ORDERED.

Judge
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		(n) The need for retention of potentially relevant documents, including but not limited to documents stored electronically, and the need to suspend all automatic deletions of electronic documents or overwriting of archived or backed-up media which may contain potentially relevant information.  The parties shall also discuss the need for a document preservation order.

		(o) The need for cost-shifting of expenses related to discovery of information stored electronically, including the restoration of archived or backed-up media and forensic examination of computers, and the possibility of obtaining the desired information from alternate sources at reduced expense;

		(p) The format in which the electronic records are to be produced and procedures to avoid unnecessary burden and expense associated with such production.  If metadata is to be produced, the parties shall discuss a protocol for producing such information, including the format for production (e.g., native, copy, original), and the ability to search such information.

		(q) The need for security measures to be adopted to protect any information that is produced in electronic format or that will be converted into electronic format and stored on counsel’s computer systems.  Such discussion should encompass whether and under what circumstances clients will be afforded access to the information produced by another party and what security measures should be used for such access.

		(r)   [Such other matters as the court may assign to the parties or upon which the parties agree for their consideration.]

		2. Case Management Report.  The views of each party on the matters set forth in Section 1 above, as expressed through counsel or any pro se litigant(s), shall be reduced to writing, circulated for amendment or modification by each party, and filed with the court in the form of a Case Management Report.  Unless the parties agree otherwise, counsel for the first plaintiff listed in the complaint is responsible for preparing and circulating the initial draft of the Case Management Report to all counsel, who shall have five days within which to propose revisions to the report or raise issues about which the parties disagree.  If the parties disagree on any issues in the Case Management Report, they shall nonetheless file a single Case Management Report that, in any areas of disagreement, states the views of each party.  The final Case Management Report shall be signed by counsel for each party and shall be filed with the court within fifteen (15) days of the Case Management Meeting.

		3. Case Management Conference.  The Case Management Conference shall be at [date and time approximately 50 days after pretrial order is filed].  Counsel for all parties and their clients (or in the case of a business entity, such representative as has authority to make all binding litigation-related decisions) will attend the Case Management Conference unless the court shall, in its discretion, excuse the attendance of clients.  Such conference will be conducted with as much informality as possible and with the active participation of clients encouraged.  The court will hear the views of counsel and/or clients on such issues listed in Section 1 above as are pertinent to the case and/or on which there are material differences of opinion.



		4. Case Management Plan.  Following the Case Management Conference, the court shall issue a Case Management Plan.  The Case Management Plan will deal with such issues developed in the Case Management Meeting and/or the Case Management Conference as may be determined at the time, given the nature and status of the case.  The provisions of the Case Management Plan may not be deviated from without notice, grant of a hearing which is discretionary with the court, good cause shown and entry of an order by the court.  The Case Management Plan shall also specify a schedule of status conferences to assess the functioning of the Case Management Plan, assess the progress of the case, and enter such further orders or revisions in the Case Management Plan, including a trial date, as the court may deem necessary or appropriate.

		IT IS SO ORDERED.

		         ______________________________

		  Judge




In the Matter of Establishment of the ) CHIEF JUSTICE ORDER
Oregon Complex Litigation Courtand ) No. 10-066
Adoption of New UTCR 23.010, )
23.020, 23.030, 23.040, 23.050, and ) ORDER ESTABLISHING THE OREGON
23.060 Out-of-Cycle ) COMPLEX LITIGATION COURT AND
) ADOPTING NEW UTCR 23.010, 23.020,
) 23.030, 23.040, 23.050, AND 23.060 OUT-OF-
) CYCLE

| HEREBY ORDER, pursuant to ORS 1.002 and UTCR 1.020, that:

1.

The Oregon Complex Litigation Court (OCLC) is established. The OCLC managing
panel shall assign cases accepted into the OCLC to an OCLC judge. OCLC judges shall
be drawn from sitting circuit court judges. Sitting circuit court judges who wish to serve
on the OCLC shall submit to the managing panel a resume and a detailed description of
their civil trial experience on the bench and in the bar.

Good cause has been shown and the effective date, requirements, and time limits
established by UTCR 1.020(2), (3), and (4) are waived for the UTCR changes
implemented by this order.

The following rules, as shown in Attachment A to this order, are adopted:

UTCR 23.010.
UTCR 23.020.
UTCR 23.030.
UTCR 23.040.
UTCR 23.050.
UTCR 23.060.

~0Q0TD

Pursuant to UTCR 1.020(5), the adoption of UTCR 23.010, 23.020, 23.030, 23.040,
23.050, and 23.060 shall be posted for public comment as soon as is practicable and
shall be placed on the agenda of the next UTCR Committee meeting, which is currently
scheduled for March 11, 2011.

This order takes effect immediately.

D
Dated this_ 2 % day of December, 2010,

@N@/Mu'a,

Paul J. Pe Muniz /
Chief Justice
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ATTACHMENT A

CHAPTER 23-Oregon Complex Litigation Court

23.010

(1)

(2)

3)

(4)

23.020

(1)

2)

Q)

4

®)

OREGON COMPLEX LITIGATION COURT

The criteria used for assignment of a case to the Oregon Complex Litigation Court
(OCLC), pursuant to UTCR 23.020, may include, but are not limited to, the number of
parties, the complexity of the legal issues, the complexity of the factual issues, the
complexity of discovery, and the anticipated length of trial.

The UTCR apply to cases in the OCLC except where the rules in this chapter specifically
provide otherwise.

Absent a motion and order for a change of venue pursuant to ORS 14.110, assignment
of a case to the OCLC does not change the venue of a case.

The OCLC will be managed by a panel of three circuit court presiding judges appointed
by the Chief Justice of the Oregon Supreme Court.

ASSIGNMENT OF CASES TO THE OCLC

Assignment of a case to the OCLC requires agreement of the parties, the presiding
judge or designee of the court with venue, and the managing panel of the OCLC.

The following must occur for a case to be considered for assignment to the OCLC:

(a) The parties and the presiding judge or designee of the court with venue must
confer to determine whether there is agreement to assign the case to the OCLC
and to determine the special needs, facts, and issues of the case.

(b) The presiding judge or designee of the court with venue and the managing panel
of the OCLC must confer to discuss whether the case is appropriate for
assignment to the OCLC and to discuss the special needs, facts, and issues of
the case.

If the agreement required by UTCR 23.020(1) is reached and the managing panel
accepts a case into the OCLC, the parties must submit a stipulated order for assignment
of the case to the OCLC to the presiding judge or designee of the court with venue over
the case and to the managing panel of the OCLC.

Once a case is accepted into the OCLC, the managing panel of the OCLC will assign the
case to a single OCLC judge.

The parties must:

(a) Share equally, unless otherwise agreed, the cost of copying and providing the
entire court file to the OCLC judge assigned to the case.





23.030

(1)

()

3)

23.040

(1)

2)

3)

(b) Make all necessary arrangements to have a copy of the entire court file delivered
to the OCLC judge within 14 days of assignment of the case to the OCLC judge.

(c) Continue, after assignment of the case to the OCLC judge, to file all documents
in the court with venue and provide copies of all filed documents to the OCLC
judge.

TERMINATION OF OCLC CASES

When an OCLC judge finds good cause to remove a case from the OCLC, the judge

must confer with the managing panel of the OCLC. If the managing panel agrees that

the case should be removed, the managing panel will discuss the removal and return of
the case with the presiding judge or designee of the court with venue before any action
is taken.

If venue has not been changed, the case may then be returned to the originating circuit
court.

If venue has been changed, the case may then be returned to the circuit court with
current venue absent a motion and order for change of venue pursuant to ORS 14.110
and 14.120.

CASE MANAGEMENT
Cases assigned to the OCLC are under the direct supervision of a single OCLC judge
for all purposes including referral to mediation, assignment to a settlement judge, and
trial.

Before the date set by the court for a case management conference, all parties must do
all of the following:

(a) Explore early resolution of the case and prepare a discovery plan.
(b) Confer concerning the matters to be raised at the conference.
(c) Attempt to reach agreement on as many of the issues as possible.

(d) Report the results of their conference to the court at the case management
conference.’

No later than 10 days prior to trial, unless the OCLC judge has ordered otherwise, the
parties must do all of the following:

(a) Confer and disclose to each other all exhibits, except impeachment exhibits.
(b) Number all exhibits.
(c) Reach, to the extent possible, agreement on the admissibility of exhibits.

(d) File with the court and provide to the OCLC judge a list of exhibits indicating the
status of each exhibit.
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23.050

(1)

(e) Reach, to the extent possible, agreement on foundation for other exhibits to
which they might have substantive objections. Any agreement must be noted on
the exhibit list filed with the court.

Upon compliance with UTCR 23.040(3) (a)—(e), the OCLC judge will confer with the
parties to resolve any disputes on exhibits or other matters upon which a stipulation
might be reached to make the trial more efficient.

CASE MANAGEMENT CONFERENCE; CASE MANAGEMENT ORDER

A case management conference will be held within 30 days of assignment of a case to
an OCLC judge or at such other time as the court may order. The purpose of the case
management conference is to identify the essential issues in the litigation and to avoid
unnecessary, burdensome, or duplicative discovery and other pretrial procedures to
ensure the prompt resolution of the dispute. The case management conference may
include discussion of the following:

(a) The trial date.

(b) The need for additional parties.

(c) Time limits for filing of third party complaints or bringing in additional parties.

(d) Severance, consolidation, or coordination with other actions.

(e) A discovery plan, including a schedule for the exchange of documents,
conducting discovery from third parties, use of common number systems for
documents production and exhibits identification, a schedule for conducting
depositions, the need for protective orders or other limitations allowed by

ORCP 36 C, and a date for the close of discovery.

i) A time schedule for motion practice and date for submission of dispositive
motions.

(9) Mediation or settiement, and the identity of the assigned neutral facilitator. If the
case has not settled within 45 days of the trial date, the case may be assigned
for settlement conference to a judge other than the OCLC judge.

(h) Use of technology in discovery and at trial, such as electronic or physical
document depositories, videotaping of depositions, videoconferencing, and
teleconferencing,

0] A master list of contact information.

)] The method of jury selection and resolution of disputes relating to forms for juror
guestionnaires, if any.

(k) Scheduling of a Rule 104 hearing on scientific issues, if necessary.

) Scheduling of further conferences.





(m)  Other matters the court or the parties deem appropriate to manage or expedite
the case such as whether the parties will mutually employ a court reporter to
serve for the creation of the official record, use of a trial plan having timelines for
the submission and resolution of pretrial motions, motions in limine, deposition
designations, submission of trial memoranda and jury instructions, and timelines
for the examination of witnesses and evidentiary presentations by the parties.

2) Following the case management conference, the OCLC judge will issue a case
management order. The case management order will encompass the matters addressed
at the case management conference and any other matters the judge considers
appropriate for the order.

3) The case management order may be modified or revised, as the OCLC judge deems
necessary, to meet the purpose of the OCLC rules. The parties must not deviate from
deadlines and requirements established in the case management order unless
authorized by the OCLC judge.

23.060 SETTLEMENTS AND DISCONTINUANCES

If a case in the OCLC is settled or dismissed, the parties must immediately inform the OCLC
judge assigned to the case by telephone or email.






Oregon Complex Litigation Court

History and Description

The Oregon Complex Litigation Court (OCLC) is part of an ongoing initiative by Chief Justice
Paul J. De Muniz and the Oregon Judicial Department to promote efficiency and statewide
sharing of judicial resources. It was established by Chief Justice Order No. 10-066, effective
December 2, 2010. The order adopted the rules governing the OCLC, which are contained in
Chapter 23 of the Uniform Trial Court Rules. The OCLC is available for circuit court civil cases
across the state that are complex due to a variety of factors, including subject matter, number of
parties, factual issues, legal issues, discovery issues, and length of trial.

The OCLC began as a local pilot program in Lane County on October 1, 2006. The Lane
County program, called the Commercial Court Program, was designed to allow Lane County
Circuit Court to handle complex litigation cases from out of county that would have been
burdensome to a court’s normal docket.

The Lane County Commercial Court cases range from complex multi-party construction
litigation to medical negligence litigation to disputes between municipalities and utility
companies. Examples include: Rainier Economic Development Council v. Columbia 911
Communications and Special Districts Association of Oregon, 16-07-11671, a case from
Columbia County, where the court was asked to review the legality of an intergovernmental
agreement; Atlantic National Trust, LLC, et al. v. Mt. Hawley Insurance Company, et al., 16-10-
03706, a case transferred from Linn County involving a dispute over insurance coverage
following a fire at a mill; and Association of Unit Owners of West Oak Condominium v.
Willamette Builders Group at Grand Oaks, LLC, et al., 16-10-17622, a multi-party case from
Benton County involving alleged construction defects at a condominium complex.

Information about Lane County Commercial Court, including written opinions on many of the
Commercial Court cases, can be found at:
http://courts.oregon.gov/Lane/CommercialCourt/Commercial.page?

The rules governing the OCLC are the product of a bench-bar work group appointed by Chief
Justice De Muniz. The work group included The Honorable Richard L. Barron, The Honorable
Mary Ann Bearden, The Honorable David V. Brewer, James C. Carter, Stephen F. English,
Chris Kitchel, The Honorable Jean Kerr Maurer, Jane Paulson, The Honorable Karsten H.
Rasmussen (chair), Peter C. Richter, The Honorable Martha L. Walters, and Richard S. Yugler.

The OCLC offers parties targeted case management and trial by an experienced civil trial judge.
The OCLC offers circuit courts a management option for cases that may overwhelm a court’s
docket and resources. The focus of the OCLC is on identification of essential issues, efficient
discovery, structured pretrial procedures, and expedient case resolution.



http://courts.oregon.gov/Lane/docs/160711671B.pdf

http://courts.oregon.gov/Lane/docs/160711671B.pdf

http://courts.oregon.gov/Lane/CommercialCourt/Commercial.page



Participation in the OCLC is voluntary. There must be agreement by all parties, the presiding
judge of the judicial district with venue over the case, and the managing panel of the OCLC, with
an emphasis on identifying the special needs of the case. The managing panel is appointed by
the Chief Justice and consists of three circuit court presiding judges. The current members are
The Honorable Richard L. Barron, Coos and Curry Counties Circuit Courts; The Honorable
Karsten H. Rasmussen, Lane County Circuit Court; and The Honorable Nan G. Waller,
Multnomah County Circuit Court.

Once a case is accepted into the OCLC, the managing panel will assign it to an appropriate
judge in the OCLC, taking into account the special needs of the case. Membership in the OCLC
is open to sitting circuit court judges who apply for membership by submitting to the managing
panel a résumé and a detailed description of their civil trial experience on the bench and in the
bar.

Absent a motion and order for change of venue under ORS 14.110, the venue of a case does
not change upon assignment to the OCLC. Conferences and hearings will be conducted in the
manner deemed by the OCLC judge to be most efficient for the court and the parties, which may
include participation by video conferencing or other electronic means. Absent a change in
venue, trial will be held in the county where the case was filed.

Parties must, at their expense, provide the OCLC judge with a complete copy of the court file.
After assignment to an OCLC judge, parties must continue to file documents in the court with
venue and provide copies to the OCLC judge.

The OCLC judge will schedule a case management conference within 30 days of assignment of
the case to the judge. Before that date, parties must explore early resolution of the case,
prepare a proposed discovery plan, confer on matters to be discussed at the conference, and
seek agreement on as many issues as possible. The case management conference will
address discovery, pretrial, and trial issues. The OCLC judge will issue a case management
order addressing the items discussed at the conference and establishing a schedule with
deadlines for discovery, motions, other pretrial matters, and trial. The OCLC judge will order
additional conferences as needed.

The rules pertaining to the OCLC can be found at:
http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page? If you have questions or
comments, please contact Bruce C. Miller, Senior Staff Counsel, Office of the State Court
Administrator, at bruce.c.miller@state.or.us or 503.986.5500.




http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page

mailto:bruce.c.miller@state.or.us




COMMERCE PROGRAM
ADVICE TO COUNSEL

Case Management Conferences are scheduled to occur three months after the
commencement of an action. Case Management Conferences will not be postponed for
failure to make service, failure to file a Complaint, or failure of defense counsel to enter
an appearance.

Fill out and bring with you to the Case Management Conference a completed Case
Management Memorandum. Case Management Memorandum forms are available on the
Commerce Program’s website.* Make sure you select five Commerce Program Judges
Pro Tempore in response to Question 8. A list of Commerce Program Judges Pro
Tempore is available on the Commerce Program’s website.*

You will receive a Case Management Order by electronic means shortly after the Case
Management Conference is completed. The Case Management Order sets forth firm
dates for the end of discovery, submitting expert reports, and filing dispositive motions.
It sets forth tentative dates for settlement conferences, pre-trial conferences, and trial.

Your case will be assigned for all purposes to one of the three Commerce Judges.
Judge Mclnerney hears discovery disputes on Mondays at 9:30 am in Courtroom 630,
City Hall. Judge Snite hears discovery disputes on alternate Mondays at 9:30 am in
Courtroom 696, City Hall. Judge Glazer hears discovery disputes on Mondays at 9:30
am in Courtroom 650, City Hall.

DO NOT LITIGATEBY LETTER OR FAX AND DO NOT COPY ANY JUDGE
ON CORRESPONDENCE BETWEEN COUNSEL. Issues or arguments in letters do
not appear on the docket, are not part of the record, and will not be considered by the
court.

Courtesy copies are accepted by mail or hand delivery to chambers. Do not fax courtesy
copies to the court.

. The judges may consider reply and sur-reply briefs filed without leave of court.
However, once a motion is assigned to a judge, s/he may rule on it prior to the filing of a
reply or sur-reply brief unless s/he has been notified in writing of the party’s intention to
file such a brief. The parties are encouraged to file such additional briefs only when
absolutely necessary.

. All filings must conform to both the Pennsylvania Rules of Civil Procedure and the
Philadelphia County Court Rules. Any motion, petition or response should include a
proposed Order for the court. Attorney/firm names should not appear on any proposed
Order, and the word “Proposed” should not be used in the title of any proposed Order.

If one or more parties wishes to request a change of the event deadlines in the Case
Management Order, s/he must file a Motion for Extraordinary Relief in advance of the





10.

11.

12.

13.

14.

15.

16.

Page 2

pertinent deadline. Generally, brief extensions of time will be granted for good cause
shown. Motions for Extraordinary Relief filed after the deadline has run will be rejected.
A stipulation between counsel to extend any event deadline in the Case Management
Order is not effective unless it is made part of a court order modifying the Case
Management Order.

In accord with the Pennsylvania Rules of Civil Procedure, the parties may stipulate to
extend a party’s time to file a responsive pleading or a response to a motion or petition.

If the parties agree to extend a motion/petition response date, they should fax a joint letter
to Civil Administration (215-686-8397) informing the court of the new agreed-upon
response date.

Pending Preliminary Objections do not stay discovery. The parties should conduct
discovery while awaiting a decision on Preliminary Objections. If any party wants a stay
of discovery, s/he must file a Motion for Stay.

Mediation of disputes is encouraged. The court may stay or extend Case Management
deadlines to permit the completion of mediation undertaken in good faith.

The court will hear oral argument on motions at the court’s discretion.

Settlement Conference Memoranda must be delivered to the judge pro tempore’s office at
least ten days prior to the date of the conference.

Pre-Trial Memoranda must be delivered to Room 521, City Hall, at least ten days prior to
the date of the conference.

Commerce Program opinions, forms, administrative orders, and personnel contact
information are all available on the Commerce Program’s website.*

* http://www.courts.phila.gov/common-pleas/trial/civil/units/commerce-program.asp






Commerce Program Time Standards

by Track*
Case Event Commerce Commerce Commerce
Expedited Standard Complex
Case Management Conference 3 months 3 months 3 months
Status Conference Discretionary Discretionary Discretionary**
Discovery Complete 8 months 13 months 17 months
Plaintiff Expert Reports 8 months 13 months 17 months
Defendant Expert Reports*** 9 months 14 months 19 months
Motions Filed 9.5 months 14.5 months 19.5 months
Settlement Conference 11 months 16 months 22 months
Pretrial Conference 12 months 17 months 23 months
Trial 13 months 18 months 24 months

*  All deadlines are calculated from
the date of the first filing in the case,
not from the date of the Case
Management Conference or the date
the case was transferred to the
Commerce Program.

** A status conference may be

scheduled at six-month intervals, if
requested by counsel and approved
by the court.

**%  The court will provide for rebuttal

expert reports to the extent
appropriate.







STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
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SUPERIOR COURT
BUSINESS CALENDAR CASE OPENING SHEET

Case Number:

PLAINTIFF(S):

DEFENDANT(S):

Plaintiff’s Counsel (if more than one, supply information for each):
Name:

Address:

Telephone Number:

Name:
Address:
Telephone Number:

Defendant’s Counsel (if more than one, supply information for each):
Name:

Address:

Telephone Number:

Name:
Address:
Telephone Number:

NATURE OF PROCEEDING - Check the applicable case type under main categories listed below

(check only one).
O Breach of contract or fiduciary duties,
violations.

Shareholder derivative actions.
Commercial class actions.
Commercial bank transactions.

Business insolvencies and receiverships.
Other (generally describe nature)

O0oo0oo0ooooan

fraud, misrepresentation, business tort, or statutory

Transactions governed by the provisions of the Uniform Commercial Code.
Complicated transactions involving commercial real property.

Matters affecting the internal affairs or governance of business organizations or entities.

Have there been efforts at mediation? O Yes O No
Have there been efforts at arbitration? O Yes O No
Other dispute resolution mechanisms? O Yes 0 No

Is this a case that may require a trial for resolution?

O Yes If yes: O Jury or O Non-jury O No

If this is an existing case, what is the present status?

O Motion to Dismiss O Summary Judgment

O Discovery O Awaiting assignment for trial

The undersigned requests assignment to the Business Calendar.

Date:

The above case may be placed on the Business Calendar

Copy 1 — Court file Copy 2 — Plaintiff

Superior-28 (revised January 2013)

Attorney for O Plaintiff O Defendant
Rhode Island Bar Number

Associate Justice

Copy 3 — Defendant Copy 4 — Associate Justice
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STATE OF SOUTH CAROLINA, IN THE CIRCUIT COURT

)
)
COUNTY OF ) MOTION AND ORDER FOR CASE ASSIGNMENT
, ) TO THE BUSINESS COURT
Plaintiff ) PILOT PROGRAM
VS. )
o)
Defendant. ) CASE NO.

1. As counsel for a party who has appeared in this action, we move for an order of the Chief Justice
assigning this case to the Business Court Pilot Program of the South Carolina Circuit Courts. We certify that as of
the date of this Motion, no more than 180 days have passed since the commencement of this action. In addition, we
certify that all parties have been notified of this request.

2. The principal claim or claims made in the above-referenced matter are made under the following Titles
of the South Carolina Code and the matter is appropriate for assignment to the Business Court Pilot Program. (Note:
Please check all that are applicable, and attach a description of the claims made in the above-referenced lawsuit.).

[] Title 33—South Carolina Business Corporation Act of 1988;

[] Title 35—South Carolina Uniform Securities Act of 2005;

[] Title 36, Chapter 8—South Carolina Uniform Commercial Code: Investment Securities;
[] Title 39, Chapter 3—Trade and Commerce: Trusts, Monopolies, and Restraints of Trade;
] Title 39, Chapter 8—Trade and Commerce: The South Carolina Trade Secrets Act;

[] Title 39, Chapter 15—Trade and Commerce: Labels and Trademarks; or

] Other Appropriate Matter determined by the Chief Justice.

3. Insert name and contact information of moving party or parties:

Party: Party:

Name: Name:

Address: Address:

Phone: FAX: FAX:
Email: Email:

Signature: Signature:

Date: Date:

4. Indicate whether the non-moving party or parties [] consents, [ ] does not oppose, [_] opposes; [ ] position
on assignment is unknown.

Recommendation of the Business Court Judge: [] Recommends [] Declines to Recommend
Signature of Business Court Judge Date
Assignment to the Business Court Pilot Program for County is

hereby [ ] ORDERED [ ] DENIED.

It is further [ ] ORDERED [ ] DENIED that exclusive jurisdiction over this case be assigned to the
Honorable to hear and handle all pretrial motions and other matters
pertaining to this case.

And it is SO ORDERED.

Jean Hoefer Toal, Chief Justice
This day of
Columbia, South Carolina

SCCA BC Form 101 (Rev. 04/2012)







CIVIL ACTION COVER DOCKET NO(S) B . L.S. Trial Court Of Massachusetts Superior Court Department County:

SHEET SUFFOLK
PLAINTIFE(S) DEFENDANT(S)
ATTORNEY, FIRM NAME, ADDRESS AND TELEPHONE Board of Bar Overseers number ATTORNEY (if known)

Origin Code Original Complaint

TYPE OF ACTION AND TRACK DESIGNATION (See reverse side) CODE NO. TYPE OF ACTION (specify) TRACK IS THIS A JURY CASE? *
(B) () Yes () No

The following is a full and detailed statement of the facts on which plaintiff relies to determine eligibility in to The Business Litigation Session.

* A Special Tracking Order shall be created by the Presiding Justice of the Business Litigation Session at the Rule 16 Conference.

PLEASE IDENTIFY, BY CASE NUMBER, NAME AND COUNTY, ANY RELATED ACTION PENDING IN THE SUPERIOR COURT DEPARTMENT.

“I hereby certify that I have complied with the requirements of Rule 5 of the Supreme Judicial Court Uniform Rules on Dispute Resolution (SJC Rule 1:18)
requiring that I provide my clients with information about court-connected dispute resolution services and discuss with them the advantages and
disadvantages of the various methods.” Signature of Attorney of Record
DATE:






CIVIL ACTION COVER SHEET
INSTRUCTIONS

SELECT CATEGORY THAT BEST DESCRIBES YOUR CASE

BA.1l claims relating to the governance and conduct BE.1l claims involving breaches of contract or fiduciary, fraud, mis-
of internal of entities representation business torts or other violations involving
BA2. claims relating to employment agreements business relationships
BA3. claims relating to liability of shareholders,
directors, officers, partners etc. BF.1l claims under the U.C.C. involving complex issues

BG.1l claims arising from transactions with banks, investment bankers
BB.1l shareholder derivative claims

BB.2 claims relating to or arising out of securities BH.1l claims for violation of antitrust or other trade regulation laws
transactions BH.2 claims of unfair trade practices involving complex issues
BC.1l claims involving mergers, consolidation, sales of BL.1 malpractice claims by business enterprises against professionals

assets, issuance of debt, equity and like interests

BD.1 claims to determine the use or status of, or claims BJ.1l claims by or against a business enterprise to which a government
involving, intellectual property entity is a party
BD.2 claims to determine the use or status of, or claims
involving, confidential, property or trade secret
information BK.1l other commercial claims, including insurance, construction, real
BD.3 claims to determine the use or status, or claims estate and consumer matters involving complex issues
involving restrictive covenants

TRANSFER YOUR SELECTION TO THE FACE SHEET

EXAMPLE:
CODE NO. TYPE OF ACTION (SPECIFY) TRACK IS THIS A JURY CASE?
BD3 Restrictive covenants (B) Yes No

DUTY OF THE PLAINTIFF. The plaintiff, or plaintiff's counsel, shall set forth, in the face sheet a statement
specifying in full detail the facts upon which the plaintiff then relies for “presumptive” entry into the Business
Litigation Session. A copy of the civil action cover sheet shall be served on all defendants, together with the
complaint.

DUTY OF THE DEFENDANT. Should the defendant contest the entry into the Business Litigation Session, the
defendant shall file with the answer (or dispositive motion) a statement specifying why the action does not
belong in the Business Litigation Session. Such Statement shall be served with the answer (or dispositive
motion).

A CIVIL ACTION COVER SHEET MUST BE FILED WITH EACH COMPLAINT.

FAILURE TO COMPLETE THIS COVER SHEET THOROUGHLY AND ACCU-RATELY MAY RESULT IN
THE TRANSFER OF THIS ACTION FROM THE BUSINESS LITIGATION SESSION TO ANOTHER
APPROPRIATE SESSION OF THE SUPERIOR COURT.

* A special tracking order shall be created by the presiding justice of the Business Litigation Session at the Initial
Rule 16 Conference.






PROCEDURAL ORDER OF THE BUSINESS LITIGATION SESSION
REGARDING PARTIAL DISPOSITIVE MOTIONS

While permitted by rule, motions that are addressed to the disposition of some but not all
of the claims or issues on behalf of or against a party in a case consume substantial amounts of
the court’s and the parties’ time and resources but often do not substantially reduce the length of
the litigation or trial.

Accordingly, prior to serving and filing a motion for partial summary judgment, a motion
to dismiss, or for judgment on the pleadings addressed to some but not all of the claims,
counterclaims or cross claims, or any other dispositive motion that addresses fewer than all of the
claims or issues as to a party in a case, the moving party shall confer with all other parties
concerning the benefits and costs of such a motion, its scope and effect on the balance of the
litigation, and the time needed to prepare, argue and decide the motion. The moving party, or all
parties if there is agreement to do so, shall then request a status conference with the Court by a
telephone call or a brief letter to the session clerk. The purpose of the conference is to discuss the
proposed filing of the motion and whether its presentation to and disposition by the Court will
materially and substantially advance or reduce the scope of the litigation. The Court will decide
at that conference whether to permit such a motion and, if so, will develop a schedule with the

parties for filing and hearing the motion.

i : ;
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/ Judith Fabricant
* Justice of the Superior Court
Administrative Justice of the

Business Litigation Session

August 1, 2012
Effective September 4, 2012






FORMAL GUIDANCE OF THE BUSINESS LITIGATION SESSIONS REGARDING

CONFIDENTIALITY AGREEMENTS

The undersigned judges of the Superior Court, who are assigned to sit in the Business

Litigation Sessions of the Superior Court during calendar year 2008, jointly adopt the following
Formal Guidance regarding Confidentiality Agreements:

1.

Under Rule 7 of the Uniform Rules on Impoundment Procedure, an order of
impoundment may be issued only “for good cause shown,” and the finding of good cause
must be made by the Court, not by the parties or their attorneys. Therefore, no
Confidentiality Agreement will be approved by the BLS judges that asserts that
documents identified as “confidential” by the parties or their attorneys shall be
impounded without the specific order of the Court, for good cause shown. A
Confidentiality Agreement may set forth a procedure whereby the parties may seek an
Impoundment Order from the Court but the Agreement must recognize that impoundment
may only be ordered by the Court on a particularized showing.

The BLS judges will scrutinize with special care any Confidentiality Agreement that
provides that certain documents will be limited to “attorneys’ eyes only.” While such a
limitation is sometimes appropriate for certain documents, the BLS judges recognize that
this limitation considerably interferes with the ability of counsel to confer and seek
guidance from their clients, and may affect the ability of the parties to settle the case
because the parties may not be fully informed of the content of key evidence.
Consequently, “attorneys’ eyes only” provisions will be approved only when the need for
such a provision is carefully explained, when there is no reasonable alternative to limiting
the documents to “attorneys’ eyes only,” and when the number of documents so limited is
minimized to the extent reasonable.

Ralph D. Gants
Justice of the Superior Court
Business Litigation Session |

Judith Fabricant
Justice of the Superior Court
Business Litigation Session Il

Stephen E. Neel
Justice of the Superior Court
Business Litigation Session Il

DATE: January 2, 2008






PROCEDURAL ORDER OF THE BUSINESS LITIGATION SESSIONS REGARDING
PRIVILEGE LOGS

The undersigned judges of the Superior Court, who are assigned to sit in the Business
Litigation Sessions of the Superior Court during calendar year 2008, jointly adopt the following
Procedural Order regarding privilege logs:

When a party withholds information otherwise discoverable under the Massachusetts
Rules of Civil Procedure by claiming that it is privileged or subject to protection as
material prepared in anticipation of litigation or for trial, the party shall make the claim
expressly and, without revealing information that is privileged or protected, shall prepare
a privilege log containing the following information: (1) the respective author(s) and
sender(s) if different; (2) the recipient(s); (3) the date and time of document, written
communication or thing not produced; and (4) in general terms, the subject matter of the
withheld information. By written agreement of the party seeking the withheld
information and the party holding the information or by court order, a privilege log need
not be prepared or may be limited to certain documents, written communications, or
things.

Ralph D. Gants
Justice of the Superior Court
Business Litigation Session |

Judith Fabricant
Justice of the Superior Court
Business Litigation Session Il

Stephen E. Neel

Justice of the Superior Court

Business Litigation Session Il
DATE: January 2, 2008







