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ER7.1. Communications Concerning a Lawyer's Services

A lawyer shall not make erknewinghy-permit-to-be-made-on-thelawyersbehalf a false or misleading

communication about the lawyer or the lawyer's services.

(a)A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a
fact necessary to make the statement considered as a whole not materially misleading.

{(b) A lawyer shall not state or imply that a lawyer is ertified as a specialist in a particular field of law, unless
the lawyer complies with Arizona Supreme Court Rule 44 requirements.:

(dc) Any communication made pursuant to this Rule shall include the name and contact information for at least
one lawyer or law firm responsible for its content.

Comment

[12] Misleading tFruthful statements thatare-misleading are alse prohibited by this Rule. A truthful statement
is misleading if it omits a fact necessary to make the lawyer's communication considered as a whole not
materially misleading. A truthful statement is alse misleading if there is a substantial likelihood that it will lead
a reasonable person to formulate a specific conclusion about the lawyer or the lawyer's services for which there
is no reasonable factual foundation. A truthful statement also is misleading if presented in a way that creates a
substantial likelihood that a reasonable person would believe the lawyer’s communication requires that person
to take further action when, in fact, no action is required.

rg- A communication that truthfully
reports a lawyer's achievements on behalf of clients or former clients may be misleading if presented so as to
lead a reasonable person to form an unjustified expectation that the same results could be obtained for other
clients in similar matters without reference to the specific factual and legal circumstances of each client's case.
Similarly, an unsubstantiated comparison of the lawyer's services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a reasonable person to conclude that
the comparison can be substantiated. The inclusion of a clear and conspicuous disclaimer or qualifying language
may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead the
public.

[43] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation. ER 8.4(c). See also ER 8.4(e) for the prohibition against stating or implying an ability to

Commented [Is1]: This is the ABA Rule and updates
Arizona’s Rule 7.4 language to withstand First Amendment
challenges (the current language in AZ prohibiting the use of
the term “specialist” has been held unconstitutional in other
states)
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influence improperly a government agency or official or to achieve results by means that violate the Rules of
Professional Conduct or other law.

Firm Names

[5} [54] Firm names, letterhead and professional designations are communications concerning a lawyer’s

services. A firm may be designated by the names of all or some of its current members, by the names of
deceased members where there has been a succession in the firm’s identity or by a trade name if it is not false or
misleading. |A firm name cannot include the name of a lawyer who is disbarred or on disability inactive status
because to continue to use a disbarred lawyer’s name is misleading,| A lawyer or law firm alse may be
designated by a distinctive website address, social media username or comparable professional designation that
is not misleading. A law firm name or designation is misleading if it implies a connection with a government
agency, with a deceased lawyer who was not a former member of the firm, with a lawyer not associated with the
firm or a predecessor firm, with a nonlawyer or with a public or charitable legal services organization. If a firm
uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an express statement
explaining that it is not a public legal aid organization may be required to avoid a misleading implication.

[65] A law firm with offices in more than one jurisdiction may use the same name or other professional
designation in each jurisdiction. Lawyers may not imply or hold themselves out as practicing together in one
firm when they are not a firm, as defined in Rule 1.0(c), because to do so would be false and misleading. It is
misleading to use the name of a lawyer holding a public office in the name of a law firm, or in communications

[#6] Paragraph (eB) of this Rule permits a lawyer to communicate that the lawyer does or does not practice in
particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates in” or is a
“specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s experience,
specialized training or education, but such communications are subject to the “false and misleading” standard
applied in this Rule-%Z1 to communications concerning a lawyer’s services.

Certified Specialists

[87] _ [The Patent and Trademark Office has a long-established policy of designating lawyers practicing before
the Office. The designation of Admiralty practice also has a long historical tradition associated with maritime

commerce and the federal courts. A lawyer’s communications about these practice areas are not prohibited by
this Rule|

[98] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if such
certification is granted by an organization approved by an appropriate authority of a state, the District of Columbia
oraU.S. Territory or accredited by the American Bar Association or another organization, such as a state supreme
court or a state bar association, that has been approved by the authority of the state, the District of Columbia or a
U.S. Territory to accredit organizations that certify lawyers as specialists. Certification signifies that an objective
entity has recognized an advanced degree of knowledge and experience in the specialty area greater than is
suggested by general licensure to practice law. Certifying organizations may be expected to apply standards of
experience, knowledge and proficiency to ensure that a lawyer’s recognition as a specialist is meaningful and
reliable. To ensure that consumers can obtain access to useful information about an organization granting
certification, the name of the certifying organization must be included in any communication regarding the
certification)

[Commented [Is2]: Added 6/13/19 per a suggestion J

Commented [Is3]: These are substantively former Rule
7.5 regarding firm names

Commented [Is4]: Recommend retaining this comment to
avoid Patent lawyers objecting to the rule changes.

Commented [Is5]: These are moved from former Rule 7.4
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Required Contact Information

[229] This Rule requires that any communication about a lawyer or law firm’s services include the name

of, and contact information for, the lawyer or law firm. Contact information includes a website address, a

telephone number, an email address or a physical office location. | [Commented [Is6]: This is moved from Rule 7.2
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ER7.2-AdvertisingCommunieations Coneerning a Lawver’s Services: Specifie Rules/ RESERVED]

Commented [Is7]: 6/13/19 suggestion to delete the entire
paragraph as unnecessary and inconsistent if Rule 5.4 is
eliminated. If the entire paragraph is not deleted, then the
paragraph should be modified to add clauses (b)(4) — (5).

Commented [Is8]: Virginia adopted this provision over a
year ago and reports no problems with enforcement — and no
complaints.

| Commented [Is9]: This is the ABA Rule and updates
Arizona’s Rule 7.4 language to withstand First Amendment
challenges (the current language in AZ prohibiting the use of
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[Commented [Is10]: This change is not in the ABA Rule

Commented [Is11]: My suggestion to conform to the
proposed change in 7.2(b)(2). No evidence indicates that
consumers do, in fact, believe “referral services” are
“consumer oriented.” With appropriate disclosures as
required by comment [5] — and the proposed language in
(b)(2) that the referral service cannot direct or control who
the lawyer represents or the substance of the representation,
paying to be part of a referral service should be ethically
permissible. The reality is that many bar associations and
legitimate national organizations operate referral services —
for profit. It’s archaic to think that the only “good” referral
services are nonprofits. We’re unreasonably restricting the
information consumers can find about the availability of

legal services under the current rules.
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this Rule] [« ted [Is12]: Recommend retaining this comment
to avoid Patent lawyers objecting to the rule changes.
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ER 7.3. Solicitation of Clients Commented [Is13]: Suggest keeping this numbering
because lawyers research this topic, nationally, and it will
facilitate informing lawyers from out of state about specific

QAT b 099 1 G [ 3099 ) )
(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or law firm that is et A G 10 5T (e,

directed to a specific person the lawyer knows or reasonably should know needs legal services in a particular
matter and that offers to provide, or reasonably can be understood as offering to provide, legal services for that
matter.

(ab) A lawyer shall not solicit professmnal emplovment by live person-to- personm-pe#semhve&e#epheneer
real-time-electronic contact

compensate-anetherto-do-se when a |gn|f|can motlve for the Iawyers domg S0 is the Iawyers or law firm’s
pecuniary gain, unless the persen-centactedcontact is with a:

(1) is-a lawyer; o

(2) person who has a family, close personal, or prior business or professional relationship with the lawyer or law
firm; or

(B) person who routinely uses for business purposes the type of legal services offered by the Iawver..l Commented [Is14]: MA has had a similar provision for
years without any problems

(cb) A lawyer shall not SO|ICI'[ professmnal employment or knowmgly permlt soI|C|tat|on on the lawyer's behalf

Hmeelfeetremeeeh%aet—even when not otherW|se prohlblted by paragraph (ag), |f:
(2) the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment; or

Commented [Is15]: No empirical evidence to indicate this
needs to be retained. DC, MA, ME, PA, ND, OR, and WA
do not have the requirement and report no consumer

i : - : o o y o confusion complaints about written solicitation letters. With
Bar-of-Arizona-at-its-Phoenix-office: targeted emails/website advertising, consumers now are used
to having targeted communications sent to them — the
communication still needs to comply with ER 7.1. No
debate in ABA House over deleting this provision.
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(¢e) Notwithstanding the prohibitions in paragraph-(a)this Rule, a lawyer may participate with a prepaid or
group legal service plan operated by an organization not owned or directed by the lawyer that uses +a-live
person-to-person-e+telephone-contact to solicit memberships or subscriptions for the plan from persons who are
not known to need legal services in a particular matter covered by the plan.

Comment

Iawyer S communlcatlon tyeteauy—deesw not eenstltete a soI|C|tat|0n ifitis dlrected to the general publlc such
as through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is in
response to a request for |nformat|on oris automatlcally generated in response to aternetelectronic searches.

[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and other real-time visual or
auditory person-to-person communications, where the person is subject to a direct personal encounter without
time for reflection. Such person-to-person contact does not include chat rooms, text messages, or other written
communications that recipients may easily disregard. Fhere-is-aA potential for abuseoverreaching exists when a
lawyer seeking pecuniary gain solicitations a person -invelves-direct-in-person,-Hve-telephone-orreal-time
electroniccontactbyatawyerwith-someone-known to be in need of legal services. Theise forms of

contact subjects a person to the private importuning of the trained advocate in a direct interpersonal encounter.
The person, who may already feel overwhelmed by the circumstances giving rise to the need for legal services,
may find it difficult fully to evaluate all available alternatives with reasoned judgment and appropriate self-
interest in the face of the lawyer's presence and insistence upon an immediate responsebeing-retained
immediately. The situation is fraught with the possibility of undue influence, intimidation, and overreaching.

[3] Thise potential for abuseoverreaching inherent in direct-in-person; live person-to-person contacttelephene-er
real-time-electronic-selicitation justifies its prohibition, particularky since lawyers have alternative means of

conveying necessary information to those who may be in need of legal services. In particular, communications
can be mailed or transmitted by email or other electronic means that do not invehvereal-timecontactand-do-not
violate other laws-geverning-seticitations. Those forms of communications and-sehicitations make it possible
for the public to be informed about the need for legal services, and about the qualifications of available lawyers

and law firms, without subjecting the public to directinlive person-to-person-telephene-orreal-time-electronic
persuasion that may overwhelm the person's judgment.

assu%ethaﬁhew#e#maﬂenﬂem&eleanlwﬁe#asﬂeel%me contents of advertlsements and communlcatlons
permitted under ER 7.2 can be permanently recorded so that they cannot be disputed-and-may-be-shared-with
others-whe-know-the-lawsyer. This potential for informal review is itself likely to help guard against statements
and claims that might constitute false and misleading communications, in violation of ER 7.1. The contents of

live person-todirect-in-person; -Hve-telephone-orreal-time-electronie contact can be disputed and may not be
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subject to third-party scrutiny. Consequently, they are much more likely to approach (and occasionally cross)
the dividing line between accurate representations and those that are false and misleading.

[5] There is far less likelihood that a lawyer would engage in abushve-practices overreaching against a former
client or a person with whom the lawyer has a close personal,-er family, business or professional relationship, or
in situations in which the lawyer is motivated by considerations other than the lawyer's pecuniary gain. Nor is
there a serious potential for abuse-overreaching when the person contacted is a lawyer or is known to routinely
use the type of legal services involved for business purposes. Examples include persons who routinely hire
outside counsel to represent the entity; entrepreneurs who reqularly engage business, employment law or
intellectual property lawyers; small business proprietors who routinely hire lawyers for lease or contract issues;

and other people Who routlnelv retain Iawvers for business transactions or formatlons Gensequently—the

pParagraph (ab) is not |ntended to prohibit a lawyer from part|C|pat|ng in constitutionally protected act|V|t|es of
public or charitable legal-service organizations or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to its-their members or
beneficiaries.

[6] But-evenpermitted-forms-of solicitation-can-be-abused—Thus—anyA solicitation whichthat contains false or

misleading information which-is-false-er-misleading within the meaning of ER 7.1, whichthat involves coercion,
duress or harassment within the meaning of ER 7.3(bc)(2), or whiehthat involves contact with someone who has

made known to the Iawyer a de3|re not to be soI|C|ted by the Iawyer within the meanmg of ER 7. 3(bc)(1) is
prohlblted Moreover, if a . -

ef—ER—Q{b)— L|ve person-to- person contact of mdwnduals who may be especnally vulnerable to coercion or

duress ordinarily is not appropriate, including, for example, the elderly, disabled, or those whose first language
is not English.

[7] This -ER Rule-is does not intended-te prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities of the availability of and details
concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This form of
communication is not directed to people who are seeking legal services for themselves. Rather, it is usually
addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services for others who may,

if they choose, become prospectlve cllents of the Iawyer Uﬂdeetheseeweumsta%es%eenwwmehthe

Rule: Communlcatlons authorlzed by Iaw or ordered bv a court or tribunal |nclude a notice to potentlal members
of a class in class action litigation.
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