Task Force on the Arizona Rules of Probate Procedure

Meeting Agenda

Friday, October 26, 2018
10:00 a.m. to 4:00 p.m.

State Courts Building * 1501 West Washington * Conference Room 119 * Phoenix, AZ

Item no. Call to Order Hon. Pat Norris,
Acting Chair
Item no. Approval of the September 28, 2018 meeting minutes Judge Norris
Item no. Consent agenda:
Rule 15.2 (“Administrative Dismissals”) Judge Polk
Rule 15.3 (“Administrative Closure of a Decedent’s Estate, Etc.”) Judge Polk
Rule 17 (“Petition™) Judge Olson
Rule 28 (“Management of Contested Probate Proceedings”) Judge Olson
Rule 28.1 (“Disclosure and Discovery”) Judge Olson
Item no. Workgroup reports and discussion of rules
Workgroup 1: Rule 7, Rules 15 and 15.1 revisited Judge Polk
Workgroup 2: Rule 28.2 revisited Judge Olson

Workgroup 3: Rule 19 revisited, Rules 23 and 32

Judge Mackey

Item no.

Roadmap
e Next meeting: Friday, November 16 [Room 230]
e Proposed meeting schedule:

o Friday, November 30 [Room 345]
o Friday, December 14 [Room 119]

Judge Norris

Item no.

Call to the Public

Adjourn

Judge Norris

The Chair may call items on this Agenda, including the Call to the Public, out of the indicated order.

Please contact Mark Meltzer at (602) 452-3242 with any questions concerning this Agenda.

Persons with a disability may request reasonable accommodations by contacting Angela Pennington at
(602) 452-3547. Please make requests as early as possible to allow time to arrange accommaodations.




Probate Rules Task Force
Draft Minutes: 09.28.2018

Probate Rules Task Force
State Courts Building, Phoenix
Meeting Minutes: September 28, 2018

Members attending: Hon. Rebecca Berch (Chair), John Barron III, Colleen Cacy,
Hon. Julia Connors, Robert Fleming, Hon. David Mackey, Aaron Nash, Hon. John Paul
Plante, Hon. Jay Polk, Lisa Price, Catherine Robbins, T.]. Ryan, Denice Shepherd

Absent: Marlene Appel, Hon. Andrew Klein, Hon. Robert Carter Olson, Hon.
Patricia Norris, Hon. Wayne Yehling

Guests: None
AOC Staff: Jodi Jerich, Mark Meltzer, Angela Pennington

1. Call to order; preliminary remarks; approval of meeting minutes. The
Chair called the sixth Task Force meeting to order at 10:00 a.m. She informed members
that workgroups had met seven times after the August 24 Task Force, and she thanked
members for their diligence. The Chair then asked members to review draft minutes of
the August 24 Task Force meeting. Mr. Nash had advised staff earlier in the week of an
error on page 1 regarding Rule 11; the minutes correctly say that the Task Force
eliminated option 2, but they should further say that the members retained option 1, not
2. Also, on page 1, regarding Rule 16, Judge Polk requested that the word “registrar” be
changed to “application” in the sentence, “but the registrar does not grant relief.”
Members agreed with these changes.

Motion: A member then moved to approve the August 24, 2018 meeting minutes
with the above corrections. The motion received a second and it passed
unanimously. PRTF: 005

2. Consent agenda. Two rules were on the consent agenda.

Rule 17 (“petitions in probate proceedings”): Judge Polk observed at the August
24 meeting that Rule 17(e) variously uses the terms “response,” “objection,” or
“opposition.” The Task Force returned the rule to Workgroup 2 to harmonize this diverse
terminology. The workgroup revised the rule thereafter, and now it uniformly refers to
a “response.” Mr. Barron noted that a “response” includes an “objection.” Members
agreed with the revisions.

Judge Polk raised two new issues under Rule 17(e). Under the time computation
provisions of Civil Rule 6(a)(2), intermediate Saturdays, Sundays, and legal holidays are
excluded if the period is less than 11 days. By statute, a petition must be served at least
14 days before a hearing. The draft rule requires the filing of a written response 7 days
before the hearing. The 14-day requirement is based on calendar days, but the 7-day rule
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requirement would exclude intermediate weekends and holidays, so it could be 10 or 11
calendar days. This narrows the opportunity to respond to as few as 3 days. Another
provision in Rule 17 has a 10-day requirement, but this would also exclude intermediate
weekends and holidays under Civil Rule 6(a)(2). Members discussed ways of addressing
this issue. One way would specify in Rule 17 —and in every other rule that mentions a
time requirement — whether the reference is to calendar days or court days. Another
would address the issue by instructions in court forms. Mr. Barron proposed that Rule
17(e) specitfy 7 calendar days for the response, and that the 10-day requirement be
changed to 14 days, thereby eliminating the application of Civil Rule 6(a)(2). Members
agreed with this proposal and directed staff to modify the draft accordingly.

Judge Polk’s second issue asked whether a counter petition or cross-petition
requires a new hearing date; he thought draft Rule 17 did not answer this. Members
agreed that whether another hearing date is needed probably depends on the timing of
the counter petition or cross-petition. If either are filed sufficiently early, they could be
considered at the initial hearing along with the original petition. Otherwise, it’s the filer’s
responsibility to assure there is a hearing date. Members saw no need to address this in
the rule.

Rule 3 (“applicability of other rules”): Draft Rule 3(a)(2) concerns the applicability
of the Arizona Rules of Evidence (“ARE”). Judge Thumma, Judge Agne, and Mikel
Steinfeld submitted a memo (the “Thumma memo”) to the Task Force with proposed
changes to Rule 3(a)(2). To be consistent with the ARE, they suggested that Rule 3(a)(2)
refer to “a danger of” such things as unfair prejudice or confusing the jury. They also
proposed organizational changes and a new subpart concerning the admissibility of
evidence when the ARE do not apply.

Members favored adding to the Probate Rules a provision from the Family Law
Rules that requires a party who wants to invoke the ARE to do so in advance of a
proceeding. One member suggested that whether a party will invoke the rules should be
on the list of items discussed at the initial hearing. But regardless and as a practical
matter, doesn’t the court admit most of what is offered by a self-represented litigant?
Members also agreed that the Probate Rules should address, like a family law rule,
whether reports prepared at the court’s direction, such as a physician’s or investigator’s
report, should be admitted automatically. The Chair asked Workgroup 2 to further
review the Thumma memo and its suggested changes, and to report back to the Task
Force at a future meeting.

The Chair then requested reports from the workgroups.

3. Workgroup 1. Judge Polk presented rules on behalf of Workgroup 1.

Rule 14 (currently, “consents, waivers, renunciations, and nominations,” and as
proposed, “acknowledgment of a consent, waiver, renunciation, or nomination”): Judge
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Polk observed that this rule intends to permit either a notary or a person such as a notary
to verify the identity of the signer of specified documents. A brief new comment to this
rule refers to A.R.S. § 33-511, which details who in Arizona may take acknowledgments.
One member noted that it is often difficult to locate a notary, and even if one of the
specified documents is notarized, a party may still object to its authenticity. Another
member responded that the rule is designed to reduce instances of fraud, and is some
states, the notary process may be digitized. Most members approved the rule and its
requirement that a person such as a notary verify the identity of the signer.

Rule 15 (currently, “proposed orders,” and as presented, “proposed orders, decrees,
and judgments”): Judge Polk believes that certain provisions in Civil Rule 5.1 (“filing
pleadings and other documents”), including a section on proposed orders, are not
applicable in probate because probate does not yet have electronic filing. Workgroup 1’s
proposed Rule 15 tailors the submission of orders for probate cases. A new section (a)
clarifies that the word “order” includes a decree or a judgment. Section (b) would require
the filer to include in the order’s caption the hearing date to which the order pertains.
The workgroup removed a provision in current Rule 15(B) that allows the court to
continue a hearing if the petitioner fails to comply with the rule.

The members’ discussion focused on two aspects of the draft. Section (b) would
require submission of a proposed order at least 5 days before the hearing. Pima County
members did not believe their local practice required such a rigid lodging deadline. One
member thought it would not be necessary to continue a hearing simply because an order
was untimely submitted; and if needed, the court could conduct the hearing and take the
matter under advisement to provide parties sufficient time to file objections to the form
of order. Members also posed questions about the process for a party to submit a
proposed order during, or after, a hearing, which wasn’t covered by the draft. The other
aspect of the draft that caused members concern was section (e)’s requirement that the
party submitting the proposed order provide the court with copies to be conformed and
postage-paid addressed envelopes. Although Maricopa County’s probate division
utilizes the copies-and-envelopes process, Pima and Yuma counties do not. Members
began to revise section (e) to provide an alternative that would place on the party
submitting the order a duty to distribute the signed order to other parties within a
specified time after entry of the order. However, the members were unable to effectively
resolve the timing and process for submission of proposed orders, and distribution of
signed orders. The Chair returned the rule to the workgroup for further consideration.

Rule15.1 (“appointment of a guardian ad litem”): Judge Polk introduced this rule
but recognized that it required further study. The rule originated several years ago in
Justice Timmer’s committee. Workgroup 1 was divided on what the revised rule should
say, and Judge Polk acknowledged that he disagreed with the draft included in today’s
meeting materials. (A recent memo decision, Kennedy v. Wybenga, 1-CA-CV 17-0559 FC,
9-11-2018, also was included in the materials. The decision discussed the propriety of
appointing a guardian ad litem (“GAL”) in a family case.) Judge Polk outlined the
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distinctions for appointing a GAL in various case types (family, civil, probate), and he
distinguished cases in which capacity was not an issue and those in which it was. The
workgroup concluded that a GAL was a best interests attorney (“BIA”), and it expressed
this conclusion in its draft rule; but it used both terms rather than just the latter one
because GAL was embedded in local nomenclature. Judge Polk believed that GALs were
overused in Maricopa County probate proceedings because they overlap with
information already provided to the court by a physician and a court investigator. Judge
Mackey noted that the Task Force has already referred to a GAL in Rule 37. Judge Plante
and other members noted that a BIA is not defined by statute or a current rule, that
appointment of a BIA in a probate proceeding might be questionable on constitutional
grounds, and that a judicial officer rather than a BIA should determine what is in the
person’s best interests. Mr. Ryan cited A.R.S. § 14-1408, which provides for a statutory
representative and replaces a former statutory provision concerning GALs.

Judge Polk’s workgroup will consider today’s comments and review the rule
further.

Rule 15.2 (currently, involuntary termination of appointment; other remedies for
non-compliance; dismissal; sanctions,” and as proposed, “involuntary [administrative]
dismissals”): Judge Polk noted that proposed Rules 15.2 through 15.5 all derived from
portions of current Rule 15.2. Rule 15.2 also originated in Justice Timmer’s committee
and arose from concerns that some probate files were never closed. Restyled Rule 15.2
retained the substance of current Rule 15.2(D). Under the restyled rule, the case is subject
to dismissal if the petitioner does not obtain a hearing date within 3 months after filing a
petition. Rule 15.2(b) distinguishes the dismissal order in a case where only a single
petition was filed, from a dismissal order in a case when more than one petition was filed.
Judge Olson requested that the workgroup revise this section to differentiate the
dismissal of probate and non-probate cases, and the workgroup will do so. Members
preferred “administrative dismissal” as the title of this rule, rather than “involuntary
dismissal.”

Rule 15.3 (“Administrative Closure of a Decedent’s Estate and Termination of
Appointment”): The draft rule, which derives from current Rule 15.2(A), includes a new
provision that explains the meaning of a closed estate. Subsequent sections provide for
the court’s issuance and distribution of a notice regarding pending administrative
closure. Judge Polk explained that if the required action is not taken, the case is not
dismissed. Rather, the estate is administratively closed, and the personal representative’s
appointment is terminated.

Members questioned a provision that “a decedent’s estate is closed when a closing
statement has been filed.” The filing of a closing statement does not close the estate; it is
closed a year thereafter. Members had other suggestions to improve the accuracy of the
rule’s provisions and its terminology. They also preferred the structure of current Rule
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15.2(A). The workgroup will make changes to its draft and present the rule again at a
future meeting.

Rule15.4 (“involuntary termination of a minor guardianship or closure or a minor
conservatorship case”): The workgroup’s draft was based on current Rule 15.2(B), which
concerns termination of a minor guardianship; but it added new provisions concerning
the closure of a minor conservatorship. Some members thought the new provisions were
unnecessary for closure of a minor conservatorship. They also expressed concerns about
closure of a conservatorship if funds remained in a restricted account, whether the
restrictions on the account would continue to be effective if the conservatorship was
closed, and the undesirability of escheating the account.

Most members declined a suggestion to delete the conservatorship portion of this
rule. Members shared anecdotal information about banks releasing funds without an
order before the minor turned 18 or releasing funds to an 18-year-old but without a court
order. Members nonetheless requested certain modifications to the draft. The provision
originally required administrative closure six months after the minor became 18; they
changed this to two years. They also added that administrative closure of a
conservatorship did not release the depository from restrictions, authorize the release of
funds, or exonerate the bond. Finally, members asked the workgroup to revise Form 10.
They wanted the form to include language that by opening the account, the financial
institution agrees to submit to the court’s jurisdiction, and that the court may require it
to provide account information and confirm that funds remain on deposit.

Rule 15.5 (“remedies for non-compliance by a guardian or conservator”): This
draft rule corresponds with current Rule 15.2(C). The list of orders in the draft mirrors
the list in the current rule, except terminating the guardian/conservator’s authority has
been moved up in the list of options, and the list now includes “an order under Civil Rule
70,” which concerns enforcing a judgment for a specific act. With regard to terminating
the guardian or conservator’s authority, the draft specified that the court may enter “an
order terminating the guardianship or conservatorship proceeding if the court
determines that dismissal is appropriate, but the court must not terminate a guardianship
or conservatorship if the court has reason to believe the ward remains incapacitated or
the protected person remains in need of protection, and that person continues to reside
in Arizona.” Members discussed this provision and agreed that in real life, circumstances
can arise that warrant terminating a guardianship or conservatorship, even when the
ward remains incapacitated. Members then agreed to truncate this provision by ending
it with the word “appropriate.”

Another provision in the draft rule permits the entry of an order “appointing a
court investigator to investigate the reasons for...noncompliance....” A member asked
whether the term “investigator” has a generic meaning, or whether the court must
appoint its in-house investigator. To permit the court to appoint someone other than a
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court investigator, and while recognizing the definition of “investigator” in A.R.S. § 14-
5307, members agreed to change this term to “person.” Finally, Judge Polk suggested
that this rule should be relocated in Part VII of the rules (“post-appointment procedures”)
but he added that doing so can be deferred until the Task Force has a complete draft of
the probate rules.

4. Workgroup 3. Judge Mackey led the presentations.

Rule 30 (“Conservator’s Inventory, Budget, and Account”): Judge Mackey
reviewed the organization and content of the draft restyling. Workgroup members
agreed that the consumer credit report required in section (a) has marginal value, but
they left this requirement in the rule pending a legislative change. The workgroup
recommended abolishing the requirement for an amended inventory upon late discovery
of an asset, reasoning that the inventory is a snapshot of what is initially in the estate, and
later-discovered assets will be adequately reflected in a subsequent accounting.
Furthermore, the workgroup found the terms “erroneous and misleading,” which are in
the current rule, to be vague and uncertain. A Task Force member suggested that rather
than focus on a new asset, or whether the asset makes a significant difference in the value
of the estate, the rule should require the conservator to notify the court if the conservator
discovers that the initial bond amount is inadequate. A member responded that
“inadequate” is also a vague term. The Chair asked the workgroup to consider ways to
address this issue.

Judge Mackey proceeded to discuss section (b) of the rule concerning a budget.
He noted that the section on budgets does not require a request for approval, and if there
is no objection, a budget may be presumed reasonable. Judge Olson would like the rule
to add that the court could consider the lack of an objection in determining
reasonableness. Another member thought that budgets served no purpose in many cases,
and he would like to abrogate the requirement. Judge Mackey noted proposed Rule 30(d)
(“court authority”), which would permit the court for good cause to order a variation of
Rule 30’s requirements if doing so would be consistent with prudent management and
oversight of the case. A member suggested relocating this provision to the beginning of
the rule, rather than keeping it at the end. Judge Plante suggested that the rule provide
that a budget is not required unless the court orders otherwise. Another member
recommended adding a preface to section (b) stating, “if the court requires a budget...”
A budget is not required for a simple estate, but the default for most cases is the complex
set of forms, which does have this requirement. The workgroup will reexamine these
suggestions, with the recognition that revisions to Rule 30 will probably require revisions
to Rule 38 forms.

Judge Mackey turned to Rule 30(c) on the conservator’s account. The workgroup

preferred doing away with the current requirement for filing the first account for a period
covering only nine months; as proposed, the rule would require the first accounting to
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cover the period from the conservator’s appointment (defined as the date the court first
issued letters) through and including the anniversary date of the conservator’s letters,
which would be a full year. Later accountings would reflect activity from the end date
of the previous account through the anniversary date of the letters. The rule allows the
court flexibility in selecting shorter or different dates, and members added the phrase,
“unless the court orders otherwise” at the beginning of Rule 30(c)(1)(A) (“timing”).

Rule 30.1 (currently, “financial order”): This rule’s provisions are duplicated in
other rules or statutes, and the workgroup recommended its abrogation. Members
agreed.

Rule 30.2 (currently, “sustainability of conservatorship”): Judge Olson observed
that adding the concept of sustainability to the rules on conservatorships was a significant
achievement of Justice Timmer’s committee. It requires an analysis of the resources of a
conservatorship estate and determining what the protected person would do if the person
had full rational capacity. Judge Olson observed that this is a discipline every prudent
person should follow in their private lives and especially should be required for those
who make decisions on behalf of a protected person. Members noted other reasons why
a sustainability calculation was useful, including calculating a “burn rate” in anticipation
of an application for long-term care, and advising heirs of what their potential inheritance
might be. (Another member suggested adding language in the budget provisions of Role
30(b) about spending down assets.) The workgroup noted that sustainability is
incorporated within the forms, and the calculation would be completed if the court orders
use of the forms, although the workgroup recommended abrogating Rule 30.2 concerning
sustainability. After further discussion, members recommended that if Rule 30.2 is
abrogated, the workgroup should consider adding a sustainability provision for
conservatorships in Rule 30.

Rule 30.3 (“conservatorship estate budget”): Judge Mackey noted that the
substance of this rule was incorporated in the draft of Rule 30 and the workgroup
accordingly recommended its abrogation.

Rule 31 (“annual guardian reports”): The draft includes a change that mirrors
revisions to Rule 30 on when the report is due, but this rule is otherwise straightforward,
and the Task Force approved it as presented.

5. Workgroup 2. Judge Olson presented Workgroup 2’s rules. Judge Olson
noted that the foundational concepts of Rule 28 had been presented at previous Task
Force meetings and had generated considerable discussion. But today was the initial
presentation of draft Rules 28, 28.1, and 28.2.

4

Rule 28 (currently, “pretrial procedures,” and as proposed, “management of
contested probate proceedings”): Judge Olson reviewed each of the sections of this draft
rule, including a new section on a meet-and-confer requirement. The draft also includes
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provisions on the content of the joint report and the content of the proposed scheduling
order. Judge Olson noted that section (a) (“generally”) contemplates a scheduling order
entered by the court at the initial hearing on a petition, or a scheduling order submitted
by the parties after a meet-and-confer. The former would be appropriate for most simple
cases, but in more complex cases, parties would need to meet and jointly prepare a report
and proposed scheduling order. Judge Olson acknowledged that the draft rule should
state this more clearly. Judge Polk also suggested adding a provision about whether the
parties will invoke the rules of evidence.

Rule 28.1 (“disclosure and discovery”): One of the most significant issues
members discussed at previous meetings was whether the Probate Rules should be
congruent with the new Civil Rules on tiered discovery. Judge Olson introduced new
Rule 28.1 by noting that section (a) expressly provides that Civil Rule 26.2 (“tiered limits
to discovery based on attributes of case”) would not apply to discovery in a probate
proceeding. Section (a) also provides that Civil Rule 26(f), which permits discovery only
after exchanging disclosure statements, would not apply in probate proceedings.
However, Civil Rules 26 through 37, including Rule 26.1 concerning disclosure, would
apply to discovery in contested probate proceedings.

Section (b) of the draft rule also has presumptive discovery limits: 20
interrogatories, 10 requests for admission, 10 requests for production, 10 hours of fact
witness deposition, and four hours for an expert’s deposition. Section (c) allows the court
on its own or on a party’s motion to modify these limits. Section (d) provides that the fact
that a party took discovery within these limits does not establish a presumption that an
attorney’s fee claim for the discovery was reasonable or necessary.

Section (e) is titled “fiduciary subpoena authority.” It would allow a licensed
fiduciary appointed by the court as a guardian, conservator, or personal representative,
or their counsel, to request document subpoenas even when there are no other parties to
the proceeding or there is no contested matter then-pending. Members had questions
concerning this rule. Why is the rule limited to licensed fiduciaries if the fiduciary is
court-appointed? Can an unlicensed fiduciary request subpoenas without limitation? If
there are no other parties in the proceeding, who serves as a check and balance on the
fiduciary’s subpoena requests? Who should receive notice of a subpoena request? The
workgroup will discuss these concerns and continue its study of the proposed provision.

Rule 28.2 (“demand for jury trial”): The workgroup prepared this rule in response
to the Court’s recent Order in R-18-0018. The Order amends the Civil Rules and provides
an automatic right to a jury, effective January 1, 2019, rather than a jury that under the
current rules is only provided on demand. The workgroup wants to revert the restyled
Probate Rules to what the civil rules currently provide. A judge member noted that a
civil jury has a constitutional basis, whereas the right to a jury in a probate proceeding
derives from statute, and this might be a valid basis for the Probate Rules deviating from
the R-18-0018 amendments. Another member suggested modifying the Probate Rules to
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allow a party to have only an advisory jury. Members will consider this issue further at a
future meeting.

6. Roadmap. The Chair confirmed the next Task Force meeting date of Friday,
October 26. Judge Norris will chair the meeting. Subsequent meetings are on Friday,
November 16, and Friday, December 14.

The Chair again encouraged workgroups to meet as often as possible. There are
12 rules that have not yet been presented to the Task Force, and several rules that were
presented at today’s meeting were returned to workgroups or not finalized. Even if the
Task Force has no time to do prefiling vetting of the rules on a large scale, before filing a
rule petition in January the Chair still would like members to seek input from
stakeholders who have expressed interest in this restyling project. The Task Force will
discuss a draft rule petition at its December meeting.

7. Call to the public. There was no response to a call to the public.

8. Adjourn. The meeting adjourned at 4:03 p.m.
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Rule 15.2. Administrative Dismissals.

(a) Dismissal of Petition. If the petitioner within two months after filing a petition in a
probate proceeding has not obtained an initial hearing date, the court can notify
petitioner — and anyone filing a demand for notice — that the petition may be
dismissed one month from the date of the court’s notice unless within that month the
petitioner has obtained a hearing date or an extension of the dismissal date.

(b) Effect of Dismissal.

(1) Only Petition Filed in the Case. An order dismissing the only petition filed in a
probate case is a dismissal without prejudice of the entire case.

(2) Other Petitions Filed in the Case. When more than one petition has been filed
in a probate case, an order dismissing one petition dismisses only that petition
without prejudice.

(c) Dismissal Authority. The court’s authority to issue notices and to dismiss petitions
and cases under this rule may be performed by court administration or by an
appropriate electronic process under the court’s supervision.
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file; and




3)(4) ___any person who has filed a demand for notice.demanded notice-of the
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h&s—been—ﬁ%ed—Tthe couﬂ w1thout a hearmg, may issue an order closeing the estate

administratively éis and terminate-terminating the
appointment of the personal representat1ve or special administrator; witheut-ahearinif /{ Formatted: Highlight

none of the events gifa-document-described in section (bb) has occurrednot-beenfiled
within two months after distribution of the notice;untessatleast one-of the following

e)(e) Effect of DismissalAdministrative Closure. An_order closing an estate
administratively and terminatingy-termination-of the appointment of the-a personal
representative or special administrator under this rule does not discharge the fiduciary
from liability or exonerate any bond.

{e)(f) Authority. The court’s authority to issue notices, dismiss-easesadministratively
close an estate,; and terminate appointments under this rule may be performed by
court admlmstratlon or by an appropriate electronic process under the court’s
supervision.




Rule 15.3. Administrative Closure of a Decedent’s Estate and Termination of
Appointment.

(a) Notice of Impending Administrative Closure. Two years after a decedent’s
estate is commenced, the court may issue a notice of impending administrative
closure of the estate unless at least one of the following has occurred:

(1) one year has elapsed since the filing of a closing statement under A.R.S. § 14-
3933 and no proceedings involving the personal representative or special
administrator remain pending;

(2) a petition to settle the estate under A.R.S. §§ 14-3931 and -3932 has been filed
and an initial hearing on that petition has been set;

(3) apetition to terminate the appointment of the special administrator under A.R.S.
§ 14-3618 has been filed and an initial hearing on that petition has been set; or

(4) the court has entered an order setting a future hearing or conference or
extending the administration of the estate beyond two years.

(b) Contents of Notice. The notice must inform the parties and all persons who have
filed a demand for notice that the estate will be administratively closed and any
fiduciary appointment will be terminated without a discharge and release from
liability unless:

(1) One of the circumstances in section (a) has occurred;
(2) A request for hearing or conference has been filed;

(3) A petition to terminate the appointment of the personal representative or the
special administrator has been filed; or

(4) A status report describing the matters to be resolved has been filed.

(c)  Distribution of the Notice. The clerk or court administrator, as designated by the
presiding judge, must distribute the notice to the following:

(1) the parties;
(2) in an intestate estate, every heir whose address is contained in the court’s file;
(3) i1n a testate estate, every devisee whose address is contained in the file; and

(4) any person who has filed a demand for notice.



(d) Administrative Closure and Termination of Appointment. The court, without a
hearing, may issue an order closing the estate administratively and terminating the
appointment of the personal representative or special administrator if none of the

events described in section (b) has occurred within two months after distribution of
the notice.

(e) Effect of Administrative Closure. An order closing an estate administratively and
terminating the appointment of a personal representative or special administrator
under this rule does not discharge the fiduciary from liability or exonerate any bond.

(f) Authority. The court’s authority to issue notices, administratively close an estate, and
terminate appointments under this rule may be performed by court administration or
by an appropriate electronic process under the court’s supervision.



Rule 17. Petitions_in Probate Proceedings. [ WORKGROUP 1 RECOMMENDS
MOVING THE DEFINITIONS IN RULES 16,17, AND 18 TO RULE
2.11[WORKGROUP 2 SUGGESTS LEAVING DEFINITIONS WHERE THEY
ARE AND ADDING INDEX ENTRIES INTO RULE 2.1. E.G., THE DEFINITION
OF PETITION IS IN RULE 17, OR PETITION HAS THE MEANING DEFINED
IN RULE 17. STAFF WILL DO THIS.]

seeking substantive relief in aformal-a probate proceeding, whichusually requiresing Formatted: List Paragraph List Level 1

(a) Meaning of “Petition.” “Petition” is a written request to a judeedicial officer ><% Formatted: Font: Bold

advance notice to interested persons and a hearing. ‘“Petition” includes a counter
petition, cross-petition, and third-party petition. [ STOP HERE]
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(b) Form of Petition. A petition must contain any statements required by statute and
comply with Rule 5.2 and Rules 8 through 11 of the Arizona Rules of Civil Procedure
applicable to pleadings and claims for relief.

/[ Formatted: Font: Bold

¢b)Initial ¢

H(c) Hearing Date. When filingapetitiont The petitioner must obtain from-the-court
a date and time for an initial hearing on the petition.

(d) Serviee-Thepetitioner Notice of Hearing on the Petition.: The petitioner must
timely provide notice as required by statute, which must include a-ecopy-ofthepetition
and-a notice of hearing—andhearing and a copy of the petition, and must file proof of
notice with the court.
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(2) OralOral Responsebjections. Alf an interested-personparty does not fimely file /[ Formatted:
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a written response 7-or-more-days-before the hearing, the person maymust orally
ebjeetrespond to the petition at the hearingbuthearing and-must -file a written
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(3) Form of ObjectionWritten Response. A written gbjeetion response ebjeetion
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Civil Procedure—A-—written-motion-must-comply-with- Rule 18 of the Arizona
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position. A notice of joinder or statement of no position should be made in open court

or filed within the times and in the manner provided by section (e).- /{ Formatted: Highlight

(g) Reply. Unless the court directs otherwise, the-petitionernemaynotfile-areplyin
suppeort-of-thepetitionmay-befileda party may not file a reply.
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Rule 17. Petitions in Probate Proceedings. [WORKGROUP 1 RECOMMENDS
MOVING THE DEFINITIONS IN RULES 16, 17, AND 18 TO RULE
2.1][WORKGROUP 2 SUGGESTS LEAVING DEFINITIONS WHERE THEY
ARE AND ADDING INDEX ENTRIES INTO RULE 2.1. E.G., THE DEFINITION
OF PETITION IS IN RULE 17, OR PETITION HAS THE MEANING DEFINED
IN RULE 17. STAFF WILL DO THIS.]

(a) Meaning of “Petition.” “Petition” is a written request to a judicial officer seeking
substantive relief in a probate proceeding, usually requiring advance notice to
interested persons and a hearing. “Petition” includes a counter petition, cross-petition,
and third-party petition.

(b) Form of Petition. A petition must contain any statements required by statute and
comply with Rule 5.2 and Rules 8 through 11 of the Arizona Rules of Civil Procedure
applicable to pleadings and claims for relief.

(c) Initial Hearing Date. The petitioner must obtain a date and time for an initial
hearing on the petition.

(d) Notice of Hearing on the Petition. The petitioner must timely provide notice as
required by statute, which must include a notice of hearing and a copy of the petition,
and must file proof of notice with the court.

(e) Contested Proceeding: Response. A proceeding becomes contested when a party
opposes a petition as follows:

(1) Written Response. Any party who opposes the relief requested in a petition
should file with the court an-ebjeetion a response that objects to the petition, or a
motion under Rule 12 of the Arizona Rules of Civil Procedure, no later than 7
calendar days before the hearing.

(2) Oral Response. 1f a party does not timely file a written response before the
hearing, the person must orally respond to the petition at the hearing and file a
written ebjeetion response that objects to the petition, or a motion under Rule 12,
within 14 days after the hearing or as the court directs.

(3) Form of Written Response. A written ebjeetion response must comply with
Rule 5.2, and Rules 8 through 11 of the Arizona Rules of Civil Procedure.

(4) Notice of Response. Unless the court orders otherwise, a party who files a
written response to a petition must notify all parties by providing a copy of the
response.



(f) Joinder or Statement of No Position. Any party who agrees that the court should
enter grant the relief requested in the petition may file a notice of joinder. Any party
who takes no position concerning the requested relief may file a statement of no
position. A notice of joinder or statement of no position should be made in open court
or filed within the times and in the manner provided by section (¢).

(g) Reply. Unless the court directs otherwise, a party may not file a reply.
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Rule 28. Management of Contested Probate Proceedings.
(a) Generally. If a petition is contested, the court must either:

(1) enter an order setting litigation deadlines; or

(2) order the parties to meet and confer, and set a deadline for the parties to file a joint
report and proposed scheduling order.

(b) Meet and Confer. At their meeting, the parties should discuss:

(1) agreements that could aid in the just, speedy, and inexpensive resolution of the case.
Parties must explore settlement or resolution by means other than litigation.

(2) their anticipated disclosures concerning witnesses, including the number of fact
witnesses, whether they intend to use expert witnesses, and how much deposition
testimony they expect will be necessary.

(3) their anticipated disclosures of documents, including any issues already known to
them concerning electronically stored information; and

(4) motions they expect to file, and whether any of the motions can be avoided by
stipulations, amendments, or other cooperative activity.

(c)  Content of the Joint Report. The joint report must state--to the extent practicable-
- the parties' positions on the subjects set forth in Probate Rule 28(b) and (d). The parties
must submit a proposed scheduling order with their joint report. In the joint report, the
parties are not permitted to discuss details of settlement negotiations, criticize the rejection
of proposed agreements, or argue that the other party has taken unreasonable positions. A
party’s signature, or authorized signature, on the joint report is the party’s certification that
it conferred in good faith regarding the subjects set forth in Probate Rule 28.

(d) Content of the Scheduling Order. The proposed scheduling order must specify
deadlines for the following by calendar date, month, and year:

(1) serving initial disclosures under Rule 26.1 if disclosure statements have not
already been served or waived;

(2) identifying areas of expert testimony;

(3) identifying and disclosing expert witnesses and their opinions under Rule
26.1(d);

(4) propounding written discovery;

(5) disclosing nonexpert witnesses;

(6) completing depositions;

(7) completing all discovery other than depositions;

(8) final supplementation of Rule 26.1 disclosures;

(9) for a settlement conference or private mediation, if ordered by the court;



(10) filing dispositive motions;
(11) a proposed trial date; and
(12) the anticipated number of days for trial.

[(13) Discuss jury trials under R-18-0018]
The scheduling order also may address other appropriate matters.

(e) Trial Date. The scheduling order must set either: (A) a trial date; or (B) a date for a
trial-setting conference under Civil Rule 16(e) at which a trial date may be set.

(f) Modification of Dates Established by Scheduling Order. The parties may modify
the dates established in a scheduling order only by court order for good cause.










Rule 28.1. Disclosure and Discovery.

(a) Generally.
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Rule 28.1. Disclosure and Discovery.

(a) Generally.

(1)

2

Unless inconsistent with these rules, Rules 26 through 37, including Rule 26.1, of
the Arizona Rules of Civil Procedure apply to disclosure and discovery in
contested probate proceedings. However, and unless the parties agree or the court
orders otherwise, the provisions of Civil Rule 26(f) and Civil Rule 26.2 do not
apply to discovery in a probate proceeding.

A party may not seek discovery from any source, including nonparties, unless
(A) a petition is pending before the court;

(B) authorized by section (e) of this rule;

(C) authorized by statute; or

(D) the court orders otherwise.

(b) Presumptive Limits. Unless the court orders otherwise, each side in a probate
proceeding is presumptively limited to the following discovery:

(1)

(2)
3
C))
C))

(c)

Interrogatories. 20 interrogatories, with each subpart of a nonuniform
interrogatory counted as a separate interrogatory

Requests for Admissions.10 requests
Requests for Production. 10 requests
Depositions of Fact Witnesses. 10 hours total

Depositions of Expert Witnesses. 4 hours for each expert. For purposes of this
rule, a treating physician is an expert witness.

Limits by Court Order. The court on its own or on a party’s motion may modify

the presumptive limits in section (b).

(d) Attorney Fee Claims. For purposes of a claim for attorney fees, the fact that a party
undertook discovery within the limits of this rule does not establish that the discovery
was necessary or that the time expended on that discovery was reasonable.

(e) Fiduciary Subpoena Authority. A licensed fiduciary appointed by the court as a
guardian, conservator, or personal representative, any the fiduciary’s counsel, or an



unlicensed fiduciary expressly authorized by the court, may in furtherance of the
fiduciary’s duties request the court clerk to issue subpoenas to produce materials or
permit inspections. The fiduciary may request these subpoenas even when there is no
contested matter then pending and regardless of whether there is another party to the
proceeding. The fiduciary must comply with applicable requirements of Civil Rule 45.

(€))




Rule 7. Confidential Documents and Information.
(a) Definitions.

(1) “Confidential document” means:
(A) the information form filed under Rule 6;

(B) medical reports and records that are filed in connection with proceedings under
AR.S. §§ 14-5303, -5310, -5401.01, or -5407, or A.R.S. § 36-3206, or as

required by A.R.S. §§ 14-5312.01 and -5312.02; fMP:—Judse Plante, why-did [Formatted: Highlight

...... o o 1Yven
S, S 5 S S, vV

(C) budgets filed under Rules 30-2-and-36-3;

(D) inventories and appraisements filed under A.R.S. § 14-5418(A);
(E) accountings filed under A.R.S. Title 14;

(F) a credit report; or

(G) any other document that the court orders filed-ermaintainedfiled as a
confidential document under this rule.

(2) “Confidential information” means:
(A) a social security number of a living person;

(B) any-any financial account number-fora-finaneial-aceount, unless limited to the
last four digits only; or

(C) any other information the court determines is confidential.

(3) “Financial account” includes bank, credit card, debit card, and and-brokerage

accounts;;- pensions, profit-sharing, or retirement and similar benefit plans; and
an insurance policy or an annuity contract.

(4) “Redact” means to edit or obscure text in a document in a manner that prevents it
from being read. Redaction must be accomplished so that the redacted
information cannot be identified in either paper or electronic formats.

requirements regardless-of whether it’s- mentioned-in-this rule " Commented [JMP1]: I agree that this section can be
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(b) Access to Confidential Documents.

(1) Generally. Confidential documents are not part of the public record of a probate *’”{

Formatted

case.

(2) Probate Information Form. Only the following persons may access the Rule 6
information form:

(A) an attome% or a statutory representative kmpointed by the court to represent the ;
erson who is the subject of a guardianship or conservatorship proceeding in
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the amendment to Rule 15.1.

which the document has been filed;

Formatted

(B) a court investigator appointed for the probate case in which the information
form has been filed;

(C) judicial officers, court administrative staff, and other court personnel whose

official duties require access to confidential information for processing and
managing probate cases;

(D) any person authorized by the court, on a showing of good cause, to view or
obtain a copy of the confidential document; and

(E) staff from the Administrative Office of the Courts who are conducting a

compliance audit of a fiduciary, or an investigation into alleged misconduct by

a licensed fiduciary, under Arizona Code of Judicial Administration § 7-201.

(3) Other Confidential Documents. Only the following persons may access other ‘/‘[
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confidential documents:

(A) fthe persons described in subparts (b)(2)(A) through (E):

(B) a party to the probate case in which the document has been filed and that

| Commented [JMP3]: I agree that the next subsection

(dealing with parties and their attorneys and other legal
representatives) already covers what’s in (1).

party’s attorne% or other legal representative; and
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(C) a person appointed as a medical professional, psychologist, registered nurse, or
accountant for the probate case in which the document has been filed.

h)(c) Maintaining Filing Paper Confidential Decuments-and
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because, as a result of the change to Rule 15.1, we no longer
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GALs and statutory representatives (plus, in Rule 15.1, we
specifically state that a statutory representative is a party).

InfermationDocuments. AWhen-a party filinges a paper confidential document —the
party must place it in an envelope marked with the case name, the case number, the
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name of the document being filed, the name of the party filing the document, and the \[
words “Confidential Document.” A confidential document filed as an exhibit to a 1
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pleading or motion must state on the envelope the title of that pleading or motion and

identify the exhibit number. A party must use a separate envelope for each A
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confidential document. The clerk is not required to review a document to determine




whether it is a confidential document.Fhe-cletk-mustnotmaintain-a-confidential

back.
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(d) Prohibition on Filing Confidential Information.

(1) Generally. Other than in a confidential document, a person must refrain from .’/«{ Formatted

including confidential information in any document the person files with the
court, whether filed electronically or in paper, unless otherwise ordered by the
court or as prescribed by law.Decumentsfiled-with-the-court-other-than

(2) Responsibility with Filer. The responsibility for not including or redacting /[ Formatted: Font: Bold

confidential information rests solely with the person filing a document. The clerk
and the court are not required to review documents for compliance with this rule

or to seal or redact documents that contain confidential information.

©—

{é)(e) Motions Concerning Confidential Documents_and Information.

(1) Available Orders. On its own or on a party’s motion, and-regardless-of whethera
decumenthas-already-been-filed;-the court may order that:

(A) a document must-be filed as a confidential document;

A)(B) a document not be filed as a confidential document:er

(C) confidential information contained in a non-confidential document must-be
redacted and, in instances where the document has not yet been filed, the
originator-filing party of the-decumentmustperform the redaction;: or



B)(D) a filed document be replaced with an identical document with confidential
information redacted or removed.

(2) Motion’s Requirements. A party whe-filesfiling a motion to have a document or
information deemed confidential must include in the motion:

(A) the title of the document to which the motion pertains;

(B) the date the document was filed; and

(C) why information should be redactedredacted, or the document should be filed
as a confidential document.
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confidential document may be used as an exhibit, or a part of an exhibit, at any
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Rule 7. Confidential Documents and Information.
(a) Definitions.

(1) “Confidential document” means:
(A) the information form filed under Rule 6;

(B) medical reports and records that are filed in connection with proceedings under
A.R.S. §§ 14-5303, -5310, -5401.01, or -5407, or A.R.S. § 36-3206, or as
required by A.R.S. §§ 14-5312.01 and -5312.02;

(C) budgets filed under Rule 30;

(D) inventories and appraisements filed under A.R.S. § 14-5418(A);
(E) accountings filed under A.R.S. Title 14;

(F) a credit report; or

(G) any other document that the court orders filed as a confidential document under
this rule.

(2) “Confidential information” means:
(A) a social security number of a living person;
(B) any financial account number, unless limited to the last four digits only; or
(C) any other information the court determines is confidential.

(3) “Financial account” includes bank, credit card, debit card, and brokerage
accounts; pensions, profit-sharing, or retirement and similar benefit plans; and an
insurance policy or an annuity contract.

(4) “Redact” means to edit or obscure text in a document in a manner that prevents it
from being read. Redaction must be accomplished so that the redacted
information cannot be identified in either paper or electronic formats.

(b) Access to Confidential Documents.

(1) Generally. Confidential documents are not part of the public record of a probate
case.

(2) Probate Information Form. Only the following persons may access the Rule 6
information form:



(A) an attorney or a statutory representative appointed by the court to represent the
person who is the subject of a guardianship or conservatorship proceeding in
which the document has been filed;

(B) a court investigator appointed for the probate case in which the information
form has been filed;

(O) judicial officers, court administrative staff, and other court personnel whose
official duties require access to confidential information for processing and
managing probate cases;

(D) any person authorized by the court, on a showing of good cause, to view or
obtain a copy of the confidential document; and

(E) staff from the Administrative Office of the Courts who are conducting a
compliance audit of a fiduciary, or an investigation into alleged misconduct by
a licensed fiduciary, under Arizona Code of Judicial Administration § 7-201.

(3) Other Confidential Documents. Only the following persons may access other
confidential documents:

(A) the persons described in subparts (b)(2)(A) through (E);

(B) a party to the probate case in which the document has been filed and that
party’s attorney or other legal representative; and

(C) a person appointed as a medical professional, psychologist, registered nurse, or
accountant for the probate case in which the document has been filed.

(c) Filing Paper Confidential Documents. A party filing a paper confidential document
must place it in an envelope marked with the case name, the case number, the name of
the document being filed, the name of the party filing the document, and the words
“Confidential Document.” A confidential document filed as an exhibit to a pleading
or motion must state on the envelope the title of that pleading or motion and identify
the exhibit number. A party must use a separate envelope for each confidential
document. The clerk is not required to review a document to determine whether it is a
confidential document.

(d) Prohibition on Filing Confidential Information.

(1) Generally. Other than in a confidential document, a person must refrain from
including confidential information in any document the person files with the
court, whether filed electronically or in paper, unless otherwise ordered by the
court or as prescribed by law.



(2) Responsibility with Filer. The responsibility for not including or redacting
confidential information rests solely with the person filing a document. The clerk
and the court are not required to review documents for compliance with this rule,
or to seal or redact documents that contain confidential information.

(e) Motions Concerning Confidential Documents and Information.
(1) Available Orders. On its own or on a party’s motion, the court may order that:
(A) a document be filed as a confidential document;
(B) a document not be filed as a confidential document;

(C) confidential information contained in a non-confidential document be redacted
and, in instances where the document has not yet been filed, the filing party
perform the redaction; or

(D) a filed document be replaced with an identical document with confidential
information redacted or removed.

(2) Motion’s Requirements. A party filing a motion to have a document or
information deemed confidential must include in the motion:

(A) the title of the document to which the motion pertains;
(B) the date the document was filed; and

(C) why information should be redacted, or the document should be filed as a
confidential document.

(f) Confidential Documents as Hearing Exhibits. A confidential document may be
used as an exhibit, or a part of an exhibit, at any hearing in the probate case in which
the confidential document was filed. The party submitting the exhibit for the clerk to
mark must identify the document as being, or including, a confidential document, and
the clerk must mark it as such. Any exhibit that is, or includes, a confidential
document and that is offered into evidence is governed by section (b).

(g) Sanctions. The court may impose appropriate sanctions on a person who violates this
rule.



Rule 15. Proposed Orders, Decrees, and Judgments.

(a) Definition. For purposes of this rule, “order” means an order, a decree, or a
judgment,,

(a)(b) Form of Proposed Order. lA proposed order must comply with the requirements
of Rule 5.1(d)(1), Arizona Rules of Civil Procedure.\ In addition, if-a proposed order
that would grants or deniesy the relief requested in a petition-the-propesed-order must
state the hearing-datehearing date ef—trhehearmg—on that petition 1mmed1ately below
the order’s title-efthe-order. :
oo b oot s L

(c) Time to %edgeSubmit to Court. HaAlf a party wishes to submit a proposed order
prior to a hearrng the proposed order should be submltted to the a—that—wo&ld—graﬂ%s

b%ledged—wrth—s&bmﬁed—te—ﬂ&%asmgned _]udlClal ofﬁcer He—l-a%er—thaﬂa t least 5 days
before the seheduled-hearing-en-thatpetition.

(d) lService and Filing. A proposed order must be served on all parties at the same time
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it is submitted to the court. The clerk may not file a proposed order. However, a
party may file an unsigned proposed order as an attachment or exhibit to a notice of
submission or other filing if directed by the court, required by rule, or done to
preserve the record on appeal. l
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(1) Stipulations. All written stipulations must be accompanied by a
propsedproposed order. If the proposed order is signed and entered, no minute

entry need issue.

MQ2) Motions. If a motion is accompanied by a proposed order, no minute entry
need issue if the order is signed and entered.|
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Rule 15. Proposed Orders, Decrees, and Judgments.

(a) Definition. For purposes of this rule, “order” means an order, a decree, or a
judgment.

(b) Form of Proposed Order. A proposed order must comply with the requirements of
Rule 5.1(d)(1), Arizona Rules of Civil Procedure. In addition, a proposed order that
would grant or deny the relief requested in a petition must state the hearing date on
that petition immediately below the order’s title.

(c) Time to Submit to Court. If a party wishes to submit a proposed order prior to a
hearing, the proposed order should be submitted to the assigned judicial officer at
least 5 days before the hearing.

(d) Service and Filing. A proposed order must be served on all parties at the same time
it is submitted to the court. The clerk may not file a proposed order. However, a
party may file an unsigned proposed order as an attachment or exhibit to a notice of
submission or other filing if directed by the court, required by rule, or done to
preserve the record on appeal.

(e) Duty to Provide Copies and Envelopes. Unless the court orders otherwise, the
party submitting the proposed order must include with it copies to be conformed and
postage-paid envelopes addressed to each party who has entered an appearance in the
case. This section does not apply if a party submits a proposed order pursuant to a
Supreme Court administrative order authorizing electronic filing.

(f) Stipulations and Motions; Proposed Forms of Order.

(1) Stipulations. All written stipulations must be accompanied by a proposed order.
If the proposed order is signed and entered, no minute entry need issue.

(2) Motions. If a motion is accompanied by a proposed order, no minute entry need
issue if the order is signed and entered.
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(f) Order. An order appointing a statutory guardian-ad-litemrepresentative must elearly
state the reasens-basis for the appointment, the appointment’s scope and duration, and

any applicable terms of compensation;-and-rights-of-aceess-authorized-by-(eg). The

order may also authorize the statutory representative immediate access to the person
for whom the statutory representative has been appointed and to obtain medical and




financial records pertaining to such person, including records and information that are
otherwise privileged or confidential.
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(g) IMP’s COMMENTS TO WGH#1 AND TF:, S [Formatted: Underline

Prior to 1/1/09, A.R.S. section 14-1403 stated, in pertinent part: “In formal proceedings
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involving trusts or estates of decedents, minors, protected persons or incapacitated

persons, and in judicially supervised settlements, the following apply: . . . 4. At any | Formatted: Font: Bold

point in a proceeding, a court may appoint a guardian ad litem to represent the
interest of a minor, an incapacitated, unborn or unascertained person, or a person
whose identity or address is unknown, if the court determines that representation of
the interest otherwise would be inadequate. If not precluded by conflict of interests,
a guardian ad litem may be appointed to represent several persons or interests. The
court shall set out its reasons for appointing a guardian ad litem as a part of the
record of the proceeding.” 2008 Arizona Session Laws Chapter 247 (HB2806), which
enacted the Arizona Trust Code, struck the emphasized language (dealing with a GAL) in
its entirety and replaced it with A.R.S. sections 14-1404 through -1408, which are the
virtual representation statutes.

The pre-1/1/09 version of A.R.S. section 14-1403(4) was based on, and substantially

similar to, Uniform Probate Code (“UPC”) section 1-403(5) (1969, as amended in 1997).

The official Comment to UPC section 1-403 does not mention anything about GALs, and
Westlaw does not list any reported decisions under UPC section 1-403 that address the

appointment of a GAL.

When paragraph 4 of A.R.S. section 14-1403 was abrogated in 2009, it was replaced by,
among other things, 14-1408, which is based on, and substantially similar to, section 305
of the Uniform Trust Code (“UTC”) (2000). A.R.S. section 14-1408(A) states: “If the
court determines that an interest is not represented under this article or that the otherwise
available representation might be inadequate, the court may appoint a representative to
receive notice, give consent and otherwise represent, bind and at on behalf of a minor,
incapacitated person, unborn child or person whose identity or location is unknown. The
court may appoint a representative for several persons or interests.” The official
Comment to UTC section 305 explains:

This section is derived from Section 1-403(4) of the Uniform Probate Code, However, this

Formatted: Font: (Default) Times New Roman

section substitutes “representative” for “guardian ad litem” to signal that a representative
under this Code serves a different role. Unlike a guardian ad litem, under this section a
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representative can be appointed to act with respect to a nonjudicial settlement or to receive
a notice on a beneficiary's behalf, Furthermore, in making decisions, a representative may

Font color: Auto
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consider general benefit accruing to living members of the family. “Representative” is placed
in brackets in case the enacting jurisdiction prefers a different term. The court may appoint a
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representative to act for a person even if the person could be represented under another
section of this article.
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(Emphasis added.) The emphasized language suggests that the powers of a statutory
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representative include, but are broader than, the traditional powers of a guardian ad litem.
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In this regard, a comparison of old A.R.S. section 14-1403(4) to current A.R.S. section
14-1408 reveals that whereas a guardian ad litem could only act in the in a court

proceeding, a representative’s appointment may extend beyond the court proceeding.

The Prefatory Note to the UTC provides the following additional explanation: “Another
arca of overlap [between the UTC and the UPC, concerns representation of beneficiaries.
UPC Section 1-403 provides principles of representation for achieving binding
settlements of matters involving both estates and trusts. The Uniform Trust Code refines
these representation principles, and extends them to nonjudicial settlement agreements
and to optional notices and consents. See Uniform Trust Codes, Section 111 and Article
3.” This further demonstrates that the powers of a representative include, but are broader

than, the powers of a GAL.

In providing a general overview of the UTC, the Prefatory Note states the following:

beneficiaries and other interested persons, both by fiduciaries (personal
representatives, guardians and conservators), and through what is known as

Formatted: Normal, Indent: Left: 0.5", Right: 0.5",
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Article 3 - Representation-This article deals with the representation of \[ Formatted: Font: Bold

virtual representation. The representation principles of the article apply to
settlement of disputes, whether by a court or nonjudicially. They apply for
the giving of required notices. They apply for the giving of consents to
certain actions. The article also authorizes a court to appoint a
representative if the court concludes that representation of a person might
otherwise be inadequate. The court may appoint a representative to
represent and approve a settlement on behalf of a minor, incapacitated, or

unborn person or person whose identity or location is unknown and not
reasonably ascertainable.
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Rule 15.1. Statutory Representatives.

(a) Definition. “Statutory representative” means a person appointed under A.R.S. § 14-
1408.

(b) Generally. In a probate proceeding, the court may not appoint a guardian ad litem,
but may appoint a statutory representative if the court finds that an adequate basis for
the appointment of a statutory representative exists under A.R.S. § 14-1408.

(c) How Requested. A party who requests the appointment of a statutory representative
must file a verified petition that states, with specificity:

(1) Whether the person for whom the statutory representative is requested is a minor,
an incapacitated person, an unborn child, or a person whose identity or location
is unknown; and

(2) Why that person’s interest is not represented under A.R.S. § 14-1404 through 14-
1407, or why otherwise available representation is inadequate.

(d) Notice of Hearing. The petitioner must give notice to all interested persons as set
forth in A.R.S. § 14-1401. In addition:

(1) Minor. If the petitioner requests appointment of a statutory representative for a
minor, the petitioner must give notice of the hearing as set forth in A.R.S.§ 14-
5207(A).

(2) Incapacitated Person. If the petitioner requests appointment of a statutory
representative for an alleged incapacitated person, the petitioner must give notice
of the hearing as set forth in A.R.S. § 14-5309.

(3) Person Whose Identity or Location Is Unknown. If the petitioner requests
appointment of a statutory representative for a person whose identity or location
is unknown, the petitioner must give notice of the hearing as set forth in A.R.S.§
14-1401(A)(3).

(e) Appointment of Statutory Representative for Subject Person of Adult
Guardianship or Conservatorship Proceeding. The court must not appoint a
statutory representative for the subject person of an adult guardianship or
conservatorship proceeding unless the court, after notice and hearing, has found that
the subject person is an incapacitated person as defined in A.R.S. § 14-5101 or is a
person in need of protection under § 14-5401(A)(2).

(f) Order. An order appointing a statutory representative must state the basis for the
appointment, the appointment’s scope and duration, and any applicable terms of
compensation. The order may also authorize the statutory representative immediate



access to the person for whom the statutory representative has been appointed and to
obtain medical and financial records pertaining to such person, including records and
information that are otherwise privileged or confidential.

(g) Participation in Court Proceedings. A statutory representative is a party to the
probate case in which the statutory representative was appointed and has the same
rights and responsibilities of any other party.

COMMENT

Effective January 1, 2009, former A.R.S. § 14-1403(4), which authorized the appointment
of a “guardian ad litem” in probate proceeding was abrogated in favor of A.R.S. § 14-
1408(A), which authorizes the court to appoint a “representative.” Thus, Title 14, A.R.S.,
no longer authorizes the appointment of a guardian ad litem and, instead, authorizes the
appointment only of a statutory representative. See Unif. Trust Code s 305 cmt. The official
Comment to Uniform Trust Code section 305, from which A.R.S. § 14-1408 is derived,
explains that the powers of a representative may be broader than the powers of a guardian
ad litem.

WG NOTE: Need to strike the definition of “guardian ad litem” in Rule 2.1 and search all
rules for “guardian ad litem” and replace with “statutory representative.”

JMP’s COMMENTS TO WG#1 AND TF:

Prior to 1/1/09, A.R.S. section 14-1403 stated, in pertinent part: “In formal proceedings
involving trusts or estates of decedents, minors, protected persons or incapacitated
persons, and in judicially supervised settlements, the following apply: . .. 4. At any
point in a proceeding, a court may appoint a guardian ad litem to represent the
interest of a minor, an incapacitated, unborn or unascertained person, or a person
whose identity or address is unknown, if the court determines that representation of
the interest otherwise would be inadequate. If not precluded by conflict of interests,
a guardian ad litem may be appointed to represent several persons or interests. The
court shall set out its reasons for appointing a guardian ad litem as a part of the
record of the proceeding.” 2008 Arizona Session Laws Chapter 247 (HB2806), which
enacted the Arizona Trust Code, struck the emphasized language (dealing with a GAL) in
its entirety and replaced it with A.R.S. sections 14-1404 through -1408, which are the
virtual representation statutes.

The pre-1/1/09 version of A.R.S. section 14-1403(4) was based on, and substantially similar
to, Uniform Probate Code (“UPC”) section 1-403(5) (1969, as amended in 1997). The
official Comment to UPC section 1-403 does not mention anything about GALs, and



Westlaw does not list any reported decisions under UPC section 1-403 that address the
appointment of a GAL.

When paragraph 4 of A.R.S. section 14-1403 was abrogated in 2009, it was replaced by,
among other things, 14-1408, which is based on, and substantially similar to, section 305
of the Uniform Trust Code (“UTC”) (2000). A.R.S. section 14-1408(A) states: “If the
court determines that an interest is not represented under this article or that the otherwise
available representation might be inadequate, the court may appoint a representative to
receive notice, give consent and otherwise represent, bind and at on behalf of a minor,
incapacitated person, unborn child or person whose identity or location is unknown. The
court may appoint a representative for several persons or interests.” The official
Comment to UTC section 305 explains:

This section is derived from Section 1-403(4) of the Uniform Probate Code. However, this
section substitutes “representative” for “guardian ad litem” to signal that a representative
under this Code serves a different role. Unlike a guardian ad litem, under this section a
representative can be appointed to act with respect to a nonjudicial settlement or to receive
a notice on a beneficiary's behalf. Furthermore, in making decisions, a representative may
consider general benefit accruing to living members of the family. “Representative” is placed
in brackets in case the enacting jurisdiction prefers a different term. The court may appoint a
representative to act for a person even if the person could be represented under another
section of this article.

(Emphasis added.) The emphasized language suggests that the powers of a statutory
representative include, but are broader than, the traditional powers of a guardian ad litem.
In this regard, a comparison of old A.R.S. section 14-1403(4) to current A.R.S. section
14-1408 reveals that whereas a guardian ad litem could only act in the in a court
proceeding, a representative’s appointment may extend beyond the court proceeding.

The Prefatory Note to the UTC provides the following additional explanation: “Another area
of overlap [between the UTC and the UPC, concerns representation of beneficiaries.
UPC Section 1-403 provides principles of representation for achieving binding
settlements of matters involving both estates and trusts. The Uniform Trust Code refines
these representation principles, and extends them to nonjudicial settlement agreements
and to optional notices and consents. See Uniform Trust Codes, Section 111 and Article
3.” This further demonstrates that the powers of a representative include, but are broader
than, the powers of a GAL.

In providing a general overview of the UTC, the Prefatory Note states the following:

Article 3 - Representation-This article deals with the representation of
beneficiaries and other interested persons, both by fiduciaries (personal
representatives, guardians and conservators), and through what is known as
virtual representation. The representation principles of the article apply to
settlement of disputes, whether by a court or nonjudicially. They apply for



the giving of required notices. They apply for the giving of consents to
certain actions. The article also authorizes a court to appoint a
representative if the court concludes that representation of a person might
otherwise be inadequate. The court may appoint a representative to
represent and approve a settlement on behalf of a minor, incapacitated, or
unborn person or person whose identity or location is unknown and not
reasonably ascertainable.

(Emphasis in original.)



Formatted: Font: (Default) Times New Roman, 13 pt,

Rule 28.2. Demand for Jury Trial. Bold

(a) Demand. On any issue triable of right by a jury, a party may obtain a jury trial by Formatted: Indent: First line: 0"
filing and serving a written demand at any time after the proceeding is commenced, but Formatted: Font: (Default) Times New Roman, 13 pt

no later than 30 days after the initial hearing under Rule 12, The demand may not be Formatted: Space After: 0 pt

combined with any other motion or pleading filed with the court.

Formatted: Font: (Default) Times New Roman, 13 pt

o U




(b) Specifying Issues. In its demand, a party may specify the issues for which it requests
a jury; otherwise, the party is deemed to have demanded a jury trial on all issues triable
by jury. If a party has demanded a jury trial on only some issues, any other party may--
within 10 days after the demand is served or within a shorter time ordered by the court--
serve a demand for jury trial on any other or all factual issues triable by jury.

(¢) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly filed /[

Formatted: Font: (Default) Times New Roman, 13 pt

and served. A proper demand may be withdrawn only if all parties consent.
(d) If a Demand Is Made. If a jury trial is demanded, the action must be tried by jury /[

Formatted: Font: (Default) Times New Roman, 13 pt

Formatted: Font: (Default) Times New Roman, 13 pt

unless: /
R A

(1) all parties file a stipulation to a nonjury trial or so stipulate on the record; or,

(2) the court, on motion or on its own, finds that there is no right to a jury trial on <«

Formatted: List Paragraph, Indent: Hanging: 0.31",
Numbered + Level: 1T + Numbering Style: 1,2, 3, ... +
Start at: 1 + Alignment: Left + Aligned at: 0.56" +
Indent at: 0.81"

some or all of those issues.

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

(e) If No Demand Is Made. The court must try all issues on which a jury trial is not

Formatted: Font: (Default) Times New Roman, 13 pt

properly demanded. The court may, on motion, order a jury trial on any issue for which a

Formatted: List Paragraph, Indent: Left: 0.75"

jury might have been demanded.

Formatted:
Bold

Font: (Default) Times New Roman, 13 pt,

(H) Advisory Jury; Jury Trial by Consent. In an action not triable of right by a jury, the

Formatted: Indent: Left: 0.5"

court, on motion or on its own:

Formatted: Font: (Default) Times New Roman, 13 pt

(1), may try any issue with an advisory jury; or

Formatted:
Bold

Font: (Default) Times New Roman, 13 pt,

Formatted: Indent: First line: 0.5"

(2) may, with the parties' consent, order a jury trial on any issue, and the verdict
will have the same effect as if a jury trial had been held as a matter of right.

Formatted: Font: (Default) Times New Roman, 13 pt

Formatted: Font: (Default) Times New Roman, 13 pt

Formatted:
Bold

Font: (Default) Times New Roman, 13 pt,

Formatted: Indent: Left: 0.5"

QA7

Formatted: Font: (Default) Times New Roman, 13 pt

L L U

Formatted:
Bold

Font: (Default) Times New Roman, 13 pt,

** Waiver of Jury Trial [Stop Gap]

(a) Application of Civil Rule 38. Rule 38 of the Arizona Rules of Civil Procedure applies

Formatted: List Paragraph, Indent: Left: 0", First line:
0", Numbered + Level: 1 + Numbering Style: a, b, c, ...

Start at: 2 + Alignment: Left + Aligned at: 0.25" +
Indent at: 0.5"

in probate proceedings except as provided in sections (b) and (c).

Formatted: Font: (Default) Times New Roman, 13 pt

Ny

b Waiver at the Direction of the Alleged Incapacitated Person, The court must:

Formatted: Font: (Default) Times New Roman, 13 pt,
Bold

accept an alleged incapacitated person’s waiver of a jury trial in a guardianship proceeding

Formatted: Font: (Default) Times New Roman, 13 pt

)




if the person has first consulted with his or her counsel. The person’s waiver may be

presented either by the person or by the person’s counsel, orally or in writing.

Formatted: List Paragraph

(c) Waiver at the Direction of Counsel, After attempting to consult with the alleged«, —
incapacitated person and after consulting with the person’s physician, if counsel reasonably

Formatted: Font: (Default) Times New Roman, 13 pt,
Bold

believes that the person is unable to direct whether to waive a jury trial in a guardianship

Formatted: Font: (Default) Times New Roman, 13 pt

proceeding, counsel, may waive the person’s right to a jury trial, subject to court approval.

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Counsel must certify in writing, or avow in open court, compliance with this section and |
efforts to obtain direction from the person, without disclosing any privileged |
communication. The court may set a hearing to determine if a waiver is appropriate.,

A

Formatted: List Paragraph, Indent: Left: 0", First line:
0", Numbered + Level: 1 + Numbering Style: a, b, c, ...
Start at: 2 + Alignment: Left + Aligned at: 0.25" +
Indent at: 0.5"

(d)  Emergency and Temporary Guardianships. This rule does not create aright to a

Formatted: Font: (Default) Times New Roman, 13 pt

\\
\
jury trial that does not exist in a statute. Any statutory right to a jury trial for an emergency \
or temporary guardianship is waived unless timely demanded.,

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

A

Formatted: Font: (Default) Times New Roman, 13 pt

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Formatted: Font: (Default) Times New Roman, 13 pt

4
—

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Formatted: Font: Bold, Font color: Auto, English
(United States)

Formatted: Font: (Default) Times New Roman, 13 pt,
Bold

Formatted: Font: Bold, Font color: Auto, English
(United States)

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Formatted: Font: Bold, Font color: Auto, English
(United States)

Formatted: List Paragraph

Formatted: Font: (Default) Times New Roman, 13 pt,
Font color: Custom Color(RGB(33,33,33))

Formatted: Indent: Left: 0.5", First line: 0.56", No
bullets or numbering

Formatted: List Paragraph

Formatted: Font: (Default) Times New Roman, 13 pt,
Bold




Rule 28.2. Demand for Jury Trial.

(a) Demand. On any issue triable of right by a jury, a party may obtain a jury trial by
filing and serving a written demand at any time after the proceeding is commenced, but
no later than 30 days after the initial hearing under Rule 12. The demand may not be
combined with any other motion or pleading filed with the court.

(b) Specifying Issues. In its demand, a party may specify the issues for which it requests
a jury; otherwise, the party is deemed to have demanded a jury trial on all issues triable
by jury. If a party has demanded a jury trial on only some issues, any other party may--
within 10 days after the demand is served or within a shorter time ordered by the court--
serve a demand for jury trial on any other or all factual issues triable by jury.

(c) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly filed
and served. A proper demand may be withdrawn only if all parties consent.

(d) If a Demand Is Made. If a jury trial is demanded, the action must be tried by jury
unless:

(1) all parties file a stipulation to a nonjury trial or so stipulate on the record; or

(2) the court, on motion or on its own, finds that there is no right to a jury trial on
some or all of those issues.

(e) If No Demand Is Made. The court must try all issues on which a jury trial is not
properly demanded. The court may, on motion, order a jury trial on any issue for which a

jury might have been demanded.

(f) Advisory Jury; Jury Trial by Consent. In an action not triable of right by a jury, the
court, on motion or on its own:

(1) may try any issue with an advisory jury; or

(2) may, with the parties' consent, order a jury trial on any issue, and the verdict
will have the same effect as if a jury trial had been held as a matter of right.



** Waiver of Jury Trial [Stop Gap]

(a) Application of Civil Rule 38. Rule 38 of the Arizona Rules of Civil Procedure applies
in probate proceedings except as provided in sections (b) and (c).

(b) Waiver at the Direction of the Alleged Incapacitated Person. The court must
accept an alleged incapacitated person’s waiver of a jury trial in a guardianship proceeding
if the person has first consulted with his or her counsel. The person’s waiver may be
presented either by the person or by the person’s counsel, orally or in writing.

(c)  Waiver at the Direction of Counsel. After attempting to consult with the alleged
incapacitated person and after consulting with the person’s physician, if counsel reasonably
believes that the person is unable to direct whether to waive a jury trial in a guardianship
proceeding, counsel may waive the person’s right to a jury trial, subject to court approval.
Counsel must certify in writing, or avow in open court, compliance with this section and
efforts to obtain direction from the person, without disclosing any privileged
communication. The court may set a hearing to determine if a waiver is appropriate.

(d) Emergency and Temporary Guardianships. This rule does not create a right to a
jury trial that does not exist in a statute. Any statutory right to a jury trial for an emergency
or temporary guardianship is waived unless timely demanded.
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may request the appointment of an independent attorney to represent the minor. The court

must appoint an attorney for the minor if it finds the minor’s rights are not otherwise

adequately represented. Minors age fourteen or over may express and the court shall

consider their choice of attorney.

(2) Adult Guardianship

A petitioner seeking appointment of a guardian for an alleged incapacitated adult

must request the court appoint the following individuals at the time of the filing of the

petition;

(A) an independent attorney to represent the alleged incapacitated adult, unless he

or she is already represented by an attorney of his or her choice who has or will file a

notice of appearance in a timely manner. If an attorney has not filed an appearance in a

timely manner, one will be assigned by the court.
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and submit a written report to the court prior to the hearing

(C) a physician, psychologist or registered nurse to evaluate the adult and submit a

written report to the court prior to the hearing. The court does not maintain a roster of

potential physicians, psychologists or registered nurses to perform such evaluations. The

name of the evaluator must be supplied by the petitioner.

(3) Adult Guardianship with Inpatient Psychiatric Treatment Consent Authority

A petitioner seeking appointment of a guardian with authority to consent to

inpatient psychiatric treatment, in addition to requesting the appointment of an

independent attorney and an investigator as required above, must request the appointment

of a psychiatrist or a psychologist to evaluate the adult and submit a written report of

mental health expert to the court prior to the hearing. The court does not maintain a roster
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the appointment of an independent attorney to represent the adult, unless he or she is

already represented by an attorney of his or her choice who has or will file a notice of

appearance in a timely manner. If an attorney has not filed an appearance in a timely

manner, one will be assigned by the court.

(B) A petitioner seeking appointment of a conservator for an adult must request

the appointment of an investigator to interview the proposed protected person unless the

allegation supporting the appointment of conservator is detention by a foreign power or

disappearance.

(C) The court may require, or the petitioner may request, appointment of a

physician, psychologist or registered nurse to conduct a medical or psychological

evaluation of the proposed protected person and submit a written report to the court prior

to the hearing date. The court does not maintain a roster of potential physicians,

psychologists or registered nurses to perform such evaluations. The name of the evaluator

must be supplied by the petitioner.

(b) Nomination of attorney. Absent good cause, a petitioner must not nominate

an attorney to represent the proposed ward/protected person unless the attorney has an

existing attorney-client relationship with the proposed ward/protected person, and the

petition describes the attorney’s prior relationship, if any, with the petitioner and the

proposed ward/protected person.

(c) Nomination of physician, psychologist, psychiatrist or registered nurse. If

a petitioner nominates a physician, psychologist, psychiatrist or registered nurse to

evaluate the proposed ward/protected person, the petition must describe the nominee’s

prior relationship, if any, with the petitioner and the proposed ward/protected person.

(d) Prohibited attorney appointments. A petitioner shall not request the
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appointment of attorney, investigator and physician, psychologist, registered nurse or

psychiatrist at the time of the filing of the petition seeking appointment of guardian

and/or conservator or both.

() Form of request and form of order. A petitioner must request the

appointments either in the original petition or by a separate motion. The petitioner must

provide a blank form of order appointing attorney, investigator and physician to the

assigned judicial division when the petition is filed.

(2) Notice requirement to appointees. A petitioner is responsible for notifying

the individual appointees of their appointment by mailing a copy of the petition, the order

of appointment and the Notice of Hearing to each appointee within 3 days of the signing

of the Order.

JULIA VERSION B:

Rule 19 Appointment of Attorney, Investigator, and Medical Professional

(a) Time and Method. When required under Arizona Revised Statutes Title 14 “"T Formatted: Indent: Left: 0", First line: 0", Line spacing:

requests for the appointment of an independent attorney, investigator, or medical Multiple 1.15 l

professional must be submitted to the assigned judicial division by the petitioner at the

time the petition is filed. The request may be included in the petition or filed as a separate

motion.

(b) Proposed Order. The petitioner must provide to the assigned judicial division when

the petition is filed a blank form of order appointing the attorney, investigator, and

medical professional.

(c) Notice to Appointees. The petitioner is responsible for promptly notifying

individuals of their appointment by mailing a copy of the petition, the order of
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Page 2: [1] Commented [MM3] Meltzer, Mark 4/20/2018 2:47:00 PM
Cross-reference the definition of subject person in Rule 2(R). Should we use this term in Rule 19(b)?
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Judge Mackey will consider drafting a provision regarding court oversight of the appointed attorney’s qualifications.
This would-be subpart b4.
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Done with suggested subsection 4. See note below.

‘ Page 2: [4] Commented [MDH6] Mackey, David, Hon. 4/24/2018 11:35:00 AM |

Left general at this time subject to further input of the workgroup. Or could rephrase to reference removal or
withdrawl authority of the court.




Rule 19. Appointment of an Attorney, Medical Professional, or Investigator.

(a) Request and Proposed Order. The request for appointment of an attorney,
investigator and medical professional may be by separate motion or as part of the
petition. A petitioner must provide a proposed order for appointment of an attorney,
investigator and medical professional as required by A.R.S. §14-5303(C) or A.R.S.
§14-5407(B) no later than 3 days after filing the petition.

(b) Appointment of a Specific Attorney. The court should appoint an attorney to
represent the alleged incapacitated person or person deemed in need of protection who
is independent from the petitioner, the petitioner’s attorney, and the proposed or
appointed guardian or conservator, unless the alleged incapacitated person or person
in need of protection has had a previous attorney-client relationship with independent
counsel who is willing to serve as court-appointed counsel for these proceedings.

(1) If a petitioner requests appointment of a specific attorney to represent the subject
person, the petitioner must either describe the attorney’s prior relationship, if any,
with the petitioner and the subject person, or demonstrate good cause for the
appointment.

(2) An attorney who is counsel of choice for the subject person must file a notice of
appearance in the guardianship or protective proceeding within 5 days. Otherwise,
the petitioner must promptly submit a proposed order for the appointment of counsel
by the court.

(3) An attorney representing the subject person may be ordered to complete training
under these Rules.

(c) Prohibited Representation. An attorney who has an existing attorney-client
relationship with the proposed or appointed guardian or conservator may not accept
an appointment, or remain appointed as an attorney, representative or guardian ad
litem for the subject person, unless the Court orders otherwise for good cause.

(d) Requesting Appointment of a Medical Professional. ‘“Medical professional”
includes a physician, psychologist, and registered nurse for guardian and conservator
proceedings under A.R.S. §§ 14-5303(C) and -5407(B), and a psychologist or
psychiatrist for a guardian requesting inpatient treatment authority under A.R.S. § 14-
5312.01. The petitioner may name, and the court may appoint, a medical professional
to evaluate the subject person if the medical professional has previously treated or
recently evaluated the subject person. The petitioner must describe the medical
professional’s prior relationship, if any, with the petitioner and the subject person.
The petitioner may submit the proposed medical professional’s written evaluation if it
is available at the time of filing of the petition or shortly thereafter.



(e) Noncompliance. The court may continue a hearing on a petition for appointment of a
guardian or conservator if the petitioner fails to comply with this rule.

COMMENT




JULIA VERSION A:

Rule 19 Appointment of attorney, investigator and physician

(a) Appointment of attorney, investigator and physician by case type.

(1) Minor Guardianship or Conservatorship

A petitioner seeking appointment of a guardian for a minor, conservator or both,
may request the appointment of an independent attorney to represent the minor. The court
must appoint an attorney for the minor if it finds the minor’s rights are not otherwise
adequately represented. Minors age fourteen or over may express and the court shall
consider their choice of attorney.

(2) Adult Guardianship

A petitioner seeking appointment of a guardian for an alleged incapacitated adult
must request the court appoint the following individuals at the time of the filing of the
petition;

(A) an independent attorney to represent the alleged incapacitated adult, unless he
or she is already represented by an attorney of his or her choice who has or will file a
notice of appearance in a timely manner. If an attorney has not filed an appearance in a
timely manner, one will be assigned by the court.

(B) an investigator to interview the alleged incapacitated adult and the petitioner
and submit a written report to the court prior to the hearing,

(C) a physician, psychologist or registered nurse to evaluate the adult and submit a
written report to the court prior to the hearing. The court does not maintain a roster of
potential physicians, psychologists or registered nurses to perform such evaluations. The
name of the evaluator must be supplied by the petitioner.

(3) Adult Guardianship with Inpatient Psychiatric Treatment Consent Authority

A petitioner seeking appointment of a guardian with authority to consent to
inpatient psychiatric treatment, in addition to requesting the appointment of an

independent attorney and an investigator as required above, must request the appointment



of a psychiatrist or a psychologist to evaluate the adult and submit a written report of
mental health expert to the court prior to the hearing. The court does not maintain a roster
of potential physicians, psychologists, or registered nurses to perform such evaluations.
The name of the evaluator must be supplied by the petitioner.

(4) Adult Conservatorship

(A) A petitioner seeking appointment of a conservator for an adult must request
the appointment of an independent attorney to represent the adult, unless he or she is
already represented by an attorney of his or her choice who has or will file a notice of
appearance in a timely manner. If an attorney has not filed an appearance in a timely
manner, one will be assigned by the court.

(B) A petitioner seeking appointment of a conservator for an adult must request
the appointment of an investigator to interview the proposed protected person unless the
allegation supporting the appointment of conservator is detention by a foreign power or
disappearance.

(C) The court may require, or the petitioner may request, appointment of a
physician, psychologist or registered nurse to conduct a medical or psychological
evaluation of the proposed protected person and submit a written report to the court prior
to the hearing date. The court does not maintain a roster of potential physicians,
psychologists or registered nurses to perform such evaluations. The name of the evaluator
must be supplied by the petitioner.

(b) Nomination of attorney. Absent good cause, a petitioner must not nominate
an attorney to represent the proposed ward/protected person unless the attorney has an
existing attorney-client relationship with the proposed ward/protected person, and the
petition describes the attorney’s prior relationship, if any, with the petitioner and the
proposed ward/protected person.

(c) Nomination of physician, psychologist, psychiatrist or registered nurse. If
a petitioner nominates a physician, psychologist, psychiatrist or registered nurse to
evaluate the proposed ward/protected person, the petition must describe the nominee’s

prior relationship, if any, with the petitioner and the proposed ward/protected person.



(d) Prohibited attorney appointments. A petitioner shall not request the
appointment of an attorney, nor may the attorney accept an appointment, if the attorney
has an existing or prior attorney-client relationship with the proposed guardian or
conservator.

(e) Timeframe for appointment requests. A petitioner must request the
appointment of attorney, investigator and physician, psychologist, registered nurse or
psychiatrist at the time of the filing of the petition seeking appointment of guardian
and/or conservator or both.

(f) Form of request and form of order. A petitioner must request the
appointments either in the original petition or by a separate motion. The petitioner must
provide a blank form of order appointing attorney, investigator and physician to the
assigned judicial division when the petition is filed.

(g) Notice requirement to appointees. A petitioner is responsible for notifying
the individual appointees of their appointment by mailing a copy of the petition, the order
of appointment and the Notice of Hearing to each appointee within 3 days of the signing

of the Order.

JULIA VERSION B:

Rule 19 Appointment of Attorney, Investigator, and Medical Professional

(a) Time and Method. When required under Arizona Revised Statutes Title 14,
requests for the appointment of an independent attorney, investigator, or medical
professional must be submitted to the assigned judicial division by the petitioner at the
time the petition is filed. The request may be included in the petition or filed as a separate
motion.

(b) Proposed Order. The petitioner must provide to the assigned judicial division when
the petition is filed a blank form of order appointing the attorney, investigator, and
medical professional.



(c) Notice to Appointees. The petitioner is responsible for promptly notifying
individuals of their appointment by mailing a copy of the petition, the order of

appointment, and the Notice of Hearing to each individual.
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Rule 23. Appointment of a Temporary Guardian or Temporary Conservator

(a) Petition. A petition requesting the appointment of a temporary guardian, temporary
conservator, or both, must include either:

(1) a request for the appointment of a permanent guardian, permanent conservator, or
both; or

(2) a statement explaining why the appointment of a permanent guardian or
permanent conservator is unnecessary.

(b) Copies for the Assigned Judicial Officer. The petitioner must provide a copy of
the filed petition and copies of any required affidavits to the assigned judicial
officer, or if a judicial officer has not been assigned, to the presiding probate judge
or other designated judicial officer.

(¢) Judicial Determinations. The assigned judicial officer must promptly determine
whether the petition supports the request to appoint a temporary guardian or
temporary conservator without notice or without a hearing.
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Rule 32. Personal Representative’s Inventory and Account; Trustee’s Account.

a) Personal Representative’s Inventory.
P Yy

(1) Generally. For purposes of this rule, the personal representative’s appointment
is the date the court first issued letters.

(A) Timing. Unless the court orders otherwise, no later than 90 days after the
date of the personal representative’s appointment the personal representative
must either:

(1) file the inventory with the court, and send a copy only to interested
persons who request it; or

(i1) mail or deliver a copy of the inventory to each heir in an intestate
estate, or to each devisee if a will has been probated, and to any other
interested person who requests it.

(B) Contents. The inventory must list the value of all property owned by the
decedent as of the date of death.

(C) Notice of Delivery. If the personal representative mails or delivers the
inventory, the personal representative must file a notice identifying each
person who received the inventory, and the date and method of mailing or
delivery.

(D) Supplementary Inventory. If the personal representative discovers an
additional asset or discovers the value of an asset is erroneous or
misleading, the personal representative must prepare a supplementary
inventory showing the market value as of the date of death of the
decedent. The supplementary inventory must be filed with the court if
the original inventory was filed, or it must be mailed or delivered to the
same parties as the original inventory if mailed or delivered. The
personal representative must file a notice of delivery in accordance with
the preceding subpart.

(2) Motion for Additional Time. 1f the personal representative is unable to file or
deliver the inventory within 90 days, the personal representative must file a motion
requesting additional time. The personal representative must file the motion before
the deadline, and state why the personal representative needs more time and how
much additional time is needed to file or deliver the inventory.

(b) Personal Representative’s Account.



(1) Generally. Unless the court orders otherwise, or the personal representative’s
administration is supervised by the court, there is no statutory requirement for the
personal representative to file annual accounts with the court.

(2) Supervised Administration. A personal representative in a supervised
administration under A.R.S. § 14-3505 must file an account with the court not less
than annually, and upon closing of the estate.

(3) County with a Court Accountant. Unless the court orders otherwise, if a
petition for approval of a personal representative’s account is filed in a county with
a court accountant, the petitioner is not required to submit the account to the court
accountant for review or to pay the court accountant’s fee.

(c) Trustee’s Account.

(1) Generally. Trusts are generally administered without court supervision. Thus, a
trustee is not required to submit any account to the court. A court may order
supervision of the trust, or a trustee may seek court approval of its account.

(2) County with a Court Accountant. Unless the court orders otherwise, if a petition
for approval of a trustee’s account is filed in a county with a court accountant, the
petitioner is not required to submit the account to the court accountant for review or
to pay the court accountant’s fee.
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