Meeting Agenda

Friday, February 19, 2015
10:00 AM to Noon

Conference call-in number: (602) 452-3288 Access code: 8595

Task Force on the Arizona Rules of Criminal Procedure

State Courts Building * 1501 West Washington * Conference Room 230 * Phoenix, AZ

[tem no.

Call to Order
Introductory comments

Introductions of members and staff

Judge Welty, Chair

Iptglg no. Adoption of rules for conducting Task Force business Judge Welty
Item no. Review of Administrative Orders 2015-123 and 2016-03 Judge Welty
e Overview of the objectives and goals of the Task Force
Item no. Member observations, expectations, and comments All
Item no. Restyling conventions John Rogers
Page 11
Item no. Roadmap Judge Welty
e Pending rule petitions
e Future Task Force meeting dates
Item no. Call to the Public Judge Welty
Adjourn

The Chair may call items on this Agenda, including the Call to the Public, out of the indicated order.

Please contact Mark Meltzer at (602) 452-3242 with any questions concerning this Agenda.

Persons with a disability may request reasonable accommodations by contacting Sabrina Nash at
(602) 452-3849. Please make requests as early as possible to allow time to arrange accommodations.
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Task Force on the Arizona Rules of Criminal Procedure
Rules for Conducting Task Force Business & Proxy

Task Force on the Arizona Rules of Criminal Procedure
Rules for Conducting Task Force Business and Proxy

1. Quorum Policy

The minimum number for a quorum of members to conduct the business of this Task Force
is fifty percent plus one (i.e., eleven members). In-person attendance is preferred, but a
member, if necessary and if electronic conferencing devices are available, may attend a
meeting by telephone or by video.

2. Decision-Making

Task Force decisions will be considered upon a motion that is properly seconded and
following discussion on the motion. Task Force decisions will be made by majority vote
of the members attending the meeting. A numerical vote will be recorded unless the
decision is unanimous. The chair will vote only to break a tie.

3. Responsibility of Members and Proxy Policy
Members must actively participate in Task Force meetings. However, Task Force members

may send a proxy to attend meetings when necessary. A member should give twenty-four
hours’ notice to Task Force staff concerning the use of a proxy.

e A proxy has all the responsibilities of a member, including voting power. A
proxy must review the agenda issues, be prepared for a meeting, and brief the
member on the meeting within a reasonable time thereafter.

e Another Task Force member may not serve as a proxy.
e A proxy is included in the count of members present to determine a quorum.

¢ A member may not use a proxy for more than three meetings without approval
of the Task Force chair.

A proxy form and instructions are on the next page.
4. Call to the Public

As provided in A.C.J.A. § 1-202, every meeting agenda will include a “Call to the Public”
provision prior to meeting adjournment. The chair will announce the opportunity for public
comment regardless of whether a member of the public is attending the meeting or has
expressed any desire to comment. The chair may impose reasonable time, place, and
manner limitations upon members of the public who respond to the call, including setting
time limits, banning repetition, and prohibiting profanity and disruptive behavior.

30f70



Task Force on the Arizona Rules of Criminal Procedure
Rules for Conducting Task Force Business & Proxy

Task Force on the Arizona Rules of Criminal Procedure
Proxy Designation Form and Instructions

e Appointed members of the Task Force are responsible for briefing their proxy
regarding a pending Task Force meeting so that the proxy is prepared to conduct
Task Force business.

e A proxy must similarly communicate with the member after a meeting to inform
the member of substantive events that occurred at the meeting.

¢ A member wishing to appoint a proxy should complete this form and transmit it to
Task Force staff indicated below at least one day prior to the scheduled Task Force
meeting. A member who sends a proxy to more than one meeting must use a
separate proxy form for each meeting.

Proxy designations should be sent to:

Mark Meltzer, Task Force Staff, Administrative Office of the Courts
Phone number: (602) 452-3242

Fax number: (602) 452-3480

E-mail: mmeltzer@courts.az.gov

I (please print your name), )

will be unavoidably absent from the meeting of the Task Force on the Arizona Rules of

Criminal Procedure scheduled for the day of , 2016.

Accordingly, I hereby designate the following individual to act as my proxy for this

meeting:

Name of proxy:

Title of proxy:

Proxy’s e-mail address:

Proxy’s phone number:

Date Signature of Task Force Member
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IN THE SUPREME COURT OF THE STATE OF ARIZONA

In the Matter of:

ESTABLISHMENT OF THE

TASK FORCE ON THE ARIZONA
RULES OF CRIMINAL PROCEDURE
AND APPOINTMENT OF MEMBERS

Administrative Order
No. 2015-123

This Court’s Strategic Agenda, Advancing Justice Together: Courts and Communities,
includes the review of certain Arizona court rules to restyle, simplify, and clarify the rules. This
Court has recently adopted restyled Rules of Civil Appellate Procedure, Rules of Evidence, Justice
Court Rules of Civil Procedure, and Rules of Protective Order Procedure.

Work is now underway by this Court’s Task Force on the Arizona Rules of Civil Procedure.
In establishing that task force, Administrative Order No. 2014-116 noted that “Language in long-
established court rules may be archaic, and modernizing the style and format of rules can make
them more comprehensible and user-friendly for litigants, judges, and attorneys.” That Order also
noted that court rules require periodic review and revision to keep pace with technology and to
accommodate changing case management systems. Similar principles apply to the criminal rules.

The current set of the Arizona Rules of Criminal Procedure were promulgated in 1973.
Although they have been amended at various times since their adoption more than four decades
ago, a comprehensive review of those rules would now be beneficial.

Therefore, pursuant to Article VI, Section 3, of the Arizona Constitution,
IT IS ORDERED that:

1. ESTABLISHMENT: The Task Force on the Arizona Rules of Criminal Procedure
is hereby established.

2. PURPOSE: The Task Force shall review the Arizona Rules of Criminal Procedure
to identify possible changes to conform to modern usage and to clarify and simplify language.
These changes should promote the just resolution of cases without unnecessary delay or
complexity. The Task Force shall seek input from various interested persons and entities with the
goal of submitting a rule petition by January 2017, with respect to any proposed rule changes.
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3. MEMBERSHIP: The individuals listed in Appendix A are appointed as members
of the Task Force beginning January 1,2016, and ending on December 31, 2017. The Chief Justice
may appoint additional members as may be necessary.

4. MEETINGS: Task Force meetings shall be scheduled at the discretion of the Chair.
The Task Force shall hold its initial meeting at a time determined by its Chair but no later than
March 1, 2016. All meetings shall comply with the Arizona Code of Judicial Administration § 1-
202: Public Meetings.

5. STAFF: The Administrative Office of the Courts shall provide staff for the Task
Force and shall assist the Task Force in developing recommendations and preparing any necessary

reports and petitions.

Dated this 16th day of December, 2015.

SCOTT BALES
Chief Justice

6 of 70



Appendix A

Task Force on the Arizona Rules of Criminal Procedure

Hon. Joseph Welty
Superior Court in Maricopa County

Paul Ahler
Arizona Attorney General’s Office

Hon. Kent Cattani
Arizona Court of Appeals, Division One

Tim Eckstein
Osborn Maledon, Phoenix

David Euchner
Pima County Public Defender

Hon. Maria Felix
Pima County Consolidated Justice Court

Hon. Richard Fields
Superior Court in Pima County

Hon. Pamela Gates
Superior Court in Maricopa County

Bill Hughes
Yavapai County Attorney’s Office

Hon. Eric Jeffery
Phoenix Municipal Court

Kellie Johnson
Pima County Attorney’s Office

Members

Amy Kalman
Maricopa County Public Defender

Jason Kreag
James E. Rogers College of Law
University of Arizona

Jerry Landau
Administrative Office of the Courts

Hon. Mark Moran
Superior Court in Coconino County

Natman Schaye
Arizona Capital Representation Project

Hon. Paul Tang
Superior Court in Pima County

Ken Vick
Maricopa County Attorney’s Office
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IN THE SUPREME COURT OF THE STATE OF ARIZONA

In the Matter of:

APPOINTMENT OF MEMBERS TO
THE TASK FORCE ON THE ARIZONA
RULES OF CRIMINAL PROCEDURE

Administrative Order

No. 2016 - 03

(Affecting Administrative
Order No. 2015-123)

N N N N N N N

Administrative Order No. 2015-123 established the Task Force on the Arizona Rules of
Criminal Procedure. The Order provides that the Chief Justice may appoint additional members
as may be necessary. Therefore, after due consideration,

IT IS ORDERED that the following members are appointed to the Task Force on the
Arizona Rules of Criminal Procedure effective upon signature of this Order, and ending on
December 31, 2017:

Hon. Sally Schneider Duncan
Superior Court in Maricopa County

Aaron Nash
Special Counsel and Public Information Officer

Clerk of Superior Court in Maricopa County

Dated this 6th day of January, 2016.

SCOTT BALES
Chief Justice
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Terms, Phrases & Words of Choice
and Other Style Conventions
(Revised 11/30/15)

General Rule: Use the style conventions used in the Federal Rules of Civil
Procedure, unless there is a good reason for not doing so. The Federal Rules provide
easily identified, and readily accessible, “default” conventions.

Terms/Words of Choice

(@

(b)

(c)

(d)

)

@

Shall: Consider changing references to “shall” to “must,” “should,” “may,”
“will” or “is/are,” as the context dictates. See Bryan Garner, Guidelines for
Drafting and Editing Court Rules (the “Guidelines™) at 29. Note that the
word “should” is generally considered the preferred word of choice if a rule’s
command is “directory” but not “mandatory.”

99 ¢

Clerk: Currently, the Arizona rules refer to “clerk of court,” “court clerk,”
or “clerk.” The federal rules use “clerk”—see, e.g., Fed. R. Civ. P. 79(a)(1).
Unless the context of the rule calls for a more specific reference (i.e., if
distinguishing a superior court clerk from an appellate court clerk or a justice
court clerk), use “clerk.”

Days: The current rules sometimes use words (€.g., “ten”), sometimes use
numbers instead of words (e.g., “10” instead of “ten””) and sometimes does
both (e.g., “ten (10)”). The convention used in the federal rules is to use
numbers only if the number is above two. See, e.g., Fed. Rs. Civ. P. 6(d) &
12(a), 18(b) (“two”). Follow the federal convention.

Service: When cross-referencing Rule 4 service of process use the phrase
“in the same manner that a summons and pleading are served under Rules 4,
4.1, or 4.2, as applicable.” Note that Rule 4, 4.1 and 4.2 refer only to the
service of a summons and pleading. Thus, for service of other items (such
as a subpoena or a Rule 27 petition), it makes no sense to say that it should
be served “under Rules 4.0, 4.1 or 4.2, as applicable.”

Avoid redundancies. Thus: “may” and not “may, in its discretion.”

“Upon” v. “on: Unless there is a temporal element (i.e., something has to
happen when an act occurs), use “on,” e.g., “serve on”, not “serve upon.”

Where/When vs. If: The word “where” is not to be used as a synonym for
“if” (e.g., “If there are multiple parties on a side,” not “Where there are
multiple parties on a side”). “When” is appropriate in some limited
circumstances, but, in most cases, “if”” should be preferred to “when.” See
Guidelines at 5.
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(h)
(@)

1)
(k)

M

(m)

(n)

(0)

(p)

(1))

(s)

(t)

(u)

(u)

Use “if” instead of “in the event that” or “on the condition that.”

Use “later” rather than “subsequently.” Similarly, use “after”” rather than
“subsequent.”

Use “before” rather than *“prior to.”

Use “under,” “by,” “prescribed by” or “provided in” rather than “pursuant
to”” or “provided by.”

Hereof, herein, thereof, therein: Avoid use of these words. Either
restructure the sentence or use a demonstrative pronoun such as “that,”
“this,” “these,” or “those.”

Use “on its own,” not “on its own initiative.” See, e.g., Fed. Rs. Civ. P.
39(a)(2), 56()(3) & 60(a).

Use “after a pleading is filed”” rather than “after filing of the pleading”;
similarly, use “after a pleading is served” rather than *“after service of the
pleading.” If giving direction to the same person/party who just filed/served,
‘““after filing/serving a pleading.”

Use “a party who” rather than “a party that.” See, e.g., Fed. R. Civ. P.
35(b)(1) & 65(b)(3).

Use “attorney’s fees” not “attorneys’ fees.” See, e.g., Fed. R. Civ. P.
37(d)(3).

Use “attorney,” not “lawyer.” See, e.g., Fed. R. Civ. P. 5(b)(1).

Use “local rule” rather than “Local Rules of Practice.” See Ariz. R. Civ. P.
83.

Use “the State of Arizona” when referring to the governmental entity; use
“Arizona” when referring to activity or persons within or outside state
boundaries.

When referring to a specific number of days or a specific number of items,
use “fewer than” rather than “less than.” But note, if you are talking about
a period of time, the proper phrase is “less than.” (E.g., “Not many of these
buildings are less than thirty years old.”)

Use “no later than” rather than “not later than.” (Synonymous, but “no
later than” is considered less formal.)

Other Words: See Guidelines at 33-34.
-0
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3.

Other Style Conventions

(@)

(b)

Cross-references: References to other rules or other subdivisions should
refer to the rule (i.e., “Rule 15(a)(2)”) and not use the words “subpart,”
“subdivision” or similar words (i.e., “Rule 15(a)(2)” and not ‘“‘subpart
(a)(2)”). Ifit does not cause confusion and is on the same level, refer simply
to the subdivision (e.g., “if allowed in (b)”, not “if allowed in subpart (b)”).
See Guidelines at 35. When referring to “this rule” or “these rules,” the first
letter of “rule(s)” should not be capitalized.

Heading & Subheading Titles:

)

(i)

If the heading or subheading of a federal rule counterpart differs from
the state rule’s heading or subheading, adopt the federal rule’s heading
or subheading, unless you have a good reason for not doing so.

Capitalization: Note that the Arizona rules are inconsistent in
capitalizing the first letter in each major word in a rule’s heading.

A.

If there is a federal rule counterpart, follow the capitalization
used in the headings and subheadings for the federal rule.

Capitalize the first letter of the first word in a heading or
subheading, even the rules below indicate that you should not
capitalize the first letter of the word.

If there is no federal rule counterpart, capitalize the first letter
in major words in the rule’s title or subheading, consistent with
the federal rules’ current format.

Capitalize the first letter in the words “Not,” “Are,” “Is,” and
CCBe.Q’

29 ¢¢

Do not capitalize the first letter of a conjunction: “but,” “and,”

113 113

or.

Unless the word begins the heading or subheading, the first
letter in the words “to,” “and,” “or,” “but,” and “as” should not
be capitalized.

Prepositions: Generally, the first letter of preposition should
be capitalized only if it is 5 letters or more. This appears to be
the convention in the federal rules. Thus, the following should
be capitalized: “After,” “Against,” “Before,” “Between,”
“Outside,” “Through,” “Within,” and “Without.”  The

_3-
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(c)

(iii)

(iv)

)

following should not be capitalized: “with,” “for,” “if,” “by,”
660n, Gcin’,, ‘Gat

2

Bolding & Italics:
(A) The heading to each rule should be in bold.

(B) Each first-level lettered subdivision (e.g., (a)) should have a
subheading, which should appear in bold.

(C) Each second-level numbered subdivision (e.g., (a)(1)) also
should have a subheading, which should appear in bolded
italics.

(D)  Each third-level letter subdivision (e.g., (a)(1)(A)) should have
a subheading, which should appear in unbolded italics.

(E) In contrast to the subheadings, all alpha-numeric subdivision
designations (e.g., (a), (1), (A) & (iv)) should be in bold and
not be in italics or bolded-italics. (For an illustration, see Fed.
R. Civ. P. 45(a)(1)(A)(iv).)

Use of Parenthesis: Subheading alpha-numeric designations should
appear in parenthesis (i.e., “(a)(1)(A)(i1),” not “a.1.A.11.”).

Use of Periods:

(A) In the title of a rule, the rule number should be followed by a
period, but a period should not follow the title of the rule (e.g.,
“Rule 4. Summons”).

(B) In all the subdivisions of a rule, the subheading should be
followed by a period, but not the alpha-numeric designation
(i.e., “(b) Issuance.”, not “b. Issuance”).

Indentation: Use the federal format for indentation:

(@

(i)

The heading of each rule (e.g., “Rule 1.”) should be flush with the left
margin. The rest of the heading should start at least three spaces to
the right. If the heading goes on to a second line, the text should start
at least three spaces after the start of the text on the second line. (See,
e.g., Fed. R. Civ. P. 37.)

The first-level subdivision heading (e.g., (a)) should be flush with the
left margin, with the subheading generally starting one space after the

_4-
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(d)

)

(iii)

(iv)

letter designation. The left margin for the second line should be the
same as where the heading for the subdivision begins.

Generally, add one space for each additional subdivision heading
(e.g., (a)(1), (b)(2)(A), (¢)(3)(B)), and follow the convention set forth

in (1).
For a good general illustration of (i1)-(ii1), look at Fed. R. Civ. P. 45.

Bullets: Contrary to the recommendation in the Guidelines, do not use
“bullets” to separate subdivisions.

Comments:

)

(ii)

Placement of Comments: Currently, some comments appear in the
middle of a rule following the subdivision to which the comment
pertains (e.g., Rule 13(a)), and sometimes comments appear right after
the heading for a rule (e.g., Rule 39). In all cases, move such
comments so they appear after the end of the rule (and not just the
subdivision).

(1) Note: Moving a comment to the end may require the title of
the comment (or the comment itself) to be modified to identify
the subdivision to which the comment pertains. For example,
if a comment refers only to subdivision of a rule but that is not
clear from the comment’s text, consider inserting the
subdivisions alpha-numeric designation into the title of the
comment. For example, in moving the first comment to Rule
11(a) to the end of the rule, consider modifying the comment
to say “1984 Amendment to Rule 11(a).” (Addition
underscored.)

Comment Titles: Currently, comments to the Arizona rules have
various titles, depending on who wrote them—State Bar Committee
Notes, Committee Comment, Comment, Court Comment,
Supplemental Note. For now, if you decide to keep a comment, retain
its existing title. The title should be centered over the comment, and,
generally, only the first letter in each major word in the comment title
should be capitalized.

Abrogated Subdivisions: The current rules are littered with subdivisions that
are totally ‘“abrogated” (e.g., Rule 5(e)), “deleted” (e.g., Rule 26(h)),
“renumbered” (e.g., Rule 42(d)), or “repealed” (e.g., Rule 53(g)). Unless it
would cause confusion or there is some other reason for not doing so, all the

-5-
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@

(h)

references to these subdivisions should be deleted and the remaining
subdivisions renumbered.

Font, Spacing and Margins: Consistent with the Arizona Supreme Court’s
preferred font style and size for rule amendments, use Times New Roman,
13 point font, except, at the beginning of each rule, the words “Rule X.”
should be in 14 point font. Each subdivision should be single spaced, with
each subdivision separated by a 6 point space (including the title of the rule
and the first subdivision). Each rule should be separated from the next rule
by a 24 point space. The margins should be standardized, and be right-
justified.

Commas: In an enumerated series, use the serial comma before the
conjunction. Thus: “books, documents, or tangible things” and not “books,
documents or tangible things.”
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES

In January 1996, the Standing Committee on Federal Rules of Practice and Procedure
authorized the Secretary of the Rules Committee to publish for comment a revised
draft of the Federal Rules of Appellate Procedure. To help éxplain the drafting and
editing choices reflected in the Appellate Rules, the Standing Committee also
authorized the Secretary to publishi Guidelines for Drafting and Editing Court Rules.

As consultant to the Rules Committees, Bryan A. Garner skillfully constructed these
Guidelines to help all those working on the Appeﬂate Rules as well as those engaged
in other drafting and editing projects. . B

Publication of the Guidelines promotes openness of the rulemalong process to the
public scrutiny and participation. It is my hope that people who comment on the
proposed Appellate Rules — either favorably or unfavorably - will also take time to
comment on any of the Guidelines relating to their views.

~ALICEMARIE H. STOTLER, CHAIR
Committee on Rules of Practice and Procedure
Judicial Conference of the United States
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P I' CfaCC by Robert E. KeetotI

1.

Fedeéral Rules of Practice and Procedure ought to be user-friendly: This is the prime
characteristic of good-rules of prdccdme They should be éasy to read and understand -
— as clear in content and meaning as it is possible to make them, and as crisp and '
readable as clarity permits.

Of almost equal importance is another characteristic. Rules of procedure should be
that and no more. They should be substantively neutral. In other words, we should
draft procedural rules that neither favor nor disfavor any particular legal interest. To
that end, we should do our best to foster institutional arfangements for resolving
disputes:about substantive issues in the appropriate forums for substantive ldmnaldng,
and to keep substantive issues out of procedural rulemaking: Rules of practice and =
procedure are used in resolving individual cases and, at thelr best, are as fair, impartial,
and substantively ncutral as we can malce them.

2. “
Even superbly drafted rules are at'risk of becoming less consistent, clear, and readable
as they are amended. And the need for amendments is inevitable. The only effective
remedy for the risks incident to amendment is twofold — eternal vigilance and a
commitment to excellence in style as well as content. Fortunately, good style and good
content reinforce each’ other

3.

The first of the chelal Rules were the Rules of Civil Procedme drafted in the 19305 )

By the year 1990, we had five sets of Federal Rules — Appe]late Bankruptcy, Civil,

Criminal, and EVld.CnCC -~ and five Rules Committees of the Judicial Conference of .

the Umtcd States — one each for Ap pclIate Banlkruptcy; Civil, and Criminal (not for
Evidence), and a coordinating.committec commonly called’ thc Judigial Conference,

Standing Committee on Rules. Each committee had its own-set of censultants and ,
drafters and its own set of stylistic preferences. The predictable result was five sets of

|
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rules that sometimes said almost the same thing, but in different ways and without
being clear about whether they meant the same thing. In addition, substantial
differences existed both within and among the different sets of rules, without any
explanation of why lawyers and judges should have to adjust to so many different ways
of behaving in different court proceedings.

Lawyers and judges necessarily have spent — or wasted — precious time thinking,
conversing, and writing about ambiguities in the rules. Occasionally a lawyer falls into a
procedural trap and a client suffers an injustice that trial and appellate courts, giving
due respect to the rules as construed, are unwilling or unable to redress.

4,

When I came to chair the Standing Committee in the fall of 1990, I was tempted by
the thought that some of the enormous resources of time and talent being committed
to making and interpreting rules might better be redirected. Some resources might be
directed toward a long-term aim of combining all the separate sets of rules into one
set, integrated in both style and content: the Federal Rules of Practice and Procedure.

Substantive integration would have the benefits of (1) reducing length by stating only
once a rule of general application; (2) reducing complexity, even where repetition is
warranted, by using precisely the same phrasing when expressing the same idea; and
(3) improving clarity by explaining why different phrasing is used to address analogous
problems in the different settings — for example, in bankruptcy, civil, and cnmmal
rules. But substantive integration may prove to be an elusive ideal.

Stylistic integration, however, is a different matter: even with different sets of rules,
there is much that rulemakers can do to sharpen style. Having a consistent draftmg
style in all the rules carries major benefits. Foremost among these, of course, is that
clear expression promotes clear thought. Variation, elegant or not, impairs clarity: it is
- seldom commendable where clarity of meaning is paramount.

5.

Good writing of any kind is labor-intensive. Good.legal writing is even harder work
because content is paramount. One simply cannot arrive at good content without
mastery of the subject matter.

Good drafting of a contract, statute, or procedural rule is at least as labor-intensive as
good drafting of a judicial opinion, a lawyer’s opinion letter, or an article because
contracts, statutes, and rules serve as presctiptions for ongoing conduct and
relatlonshlps Tn this context, there must be a heightened sensitivity to such matters as
striking an appropriate balance between rigor and flexibility, choosing between hard-
edged rules and guidelines for discretion, and determining who among foreseeable
actors is to be allowed discretion.
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PREFACE

Undertaking to draft all federal rules so that they excel in style as well as content is, to
say the least, daunting. The predictable reaction to the proposal to do so rans along
these lines: “The federal rulemaking process, even though vested finally in Congress
and the Supreme Court, depends in the first instance on volunteer committee
members and overloaded staff — including reporters and Administrative Office
support staff. Trying to make all federal rules consistent in style asks too much of both
the volunteers and the staff.” I fully agree that members and staff of the Judicial
Conference Rules Committees are overloaded and underappreciated.

6.

Now that I am no longer a member of any of the Rules Committees, I feel free to add
that, with two exceptions, I believe no other entities in our legal culture rival the Rules
Committees for the impartial drafting of proposals for legislation or rules. The two
exceptions are the American Law Institute and the National Conference of Commiss-
joners on Uniform State Laws — both of which are committed to excellence in
drafting.

With a view to the importance of style, in 1991 the Standing Committee on Rules of
Practice and Procedure created a Style Subcomumittee. Its charge was to review the
drafting style of all amendments to federal rules. Because of the importance of this new
undertaking, we needed a leader with a demonstrated sense of good writing style.
Fortunately, Charles Alan Wright, a dedicated stylist whose writings rank with the best
in legal literature, was then serving on the Standing Comumittee. He accepted the
appointment to chair the Style Subcommittee. To serve as the original members of the
Subcommittee, I invited Judge George C. Pratt, of the Second Circuit; Judge
Alicemarie H. Stotler, of the United States District Court in Santa Ana, California,
who now chairs the Standing Committee; and Joseph F. Spaniol, Jr., the former Clerk
of the United States Supreme Court. I participated in the Subcommittee’s work, ex
officio, during 1991-93.

Not long after the Subcommittee begarn its work, we realized just how time- -
consuming — and arduous — the detailed work on the rules would be. We saw the
need for a style consultant, and with the support of L. Ralph Mecham, Director of the
Administrative Office of the United States Courts, we were able to engage Bryan A.
Garner, whose books on legal writing the members of the Style Subcommittee were
frequently consulting.

Initially, the Style Subcommittee worked on amendments only, but the value of the
work was so readily apparent that the Style Subcommittee was asked to produce fully
restyled drafts of two sets of rules: the Federal Rules of Civil Procedure and the Federal
Rules of Appellate Procedure. The Style Subcommittee finished preliminary versions of
the Civil Rules in 1992, and of the Appellate Rules in 1994.

In the course of those two major projects, however, the membership of the Style
Subcommittee had changed. When Professor Wright asked to be relieved of this
responsibility upon assuming the presidency of the American Law Institute in 1993,
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES

Judge George C..Pratt became the new chair. And when, that same year, Judge Stotler
began chairing the Standing Committee, she likewise resigned from the Style
Subcommittee. To fill the two open positions, Judge Stotler appointed Judge Jamies A.-
Parker, of the United States District Court in New Mexico,.and Professm Geoffrey G.
Hazard Jr., of the University of Pennsylvania. 4

In the fall of 1995, Judge Pratt’s term on the Standing Committee expired, and Judge
Parker became chair of the Style Subcommittee. Meanwhile, Judge Stotler appointed
Judge William R. Wilson, Jr. as a member.

Every member of the Style Subcommittee has served with extraordinary skill and
encrgy.

An important part of the subcomittee’s work is to call attention to ambiguities of
substantive meaning. But the subcommittee does not make substantive
recommendations because the Standing Committee and the five Rules Committecs (
Committee on Evidence having been added) are responsible for substantive
recommendations.

Despite some initial reservations among committee members about the scope of thts
undertaking regarding style, the several committees have cooperated generously. This
team effort has already developed restyled drafts of Civil Rules and Appellate Rules.
These drafts dramatically illustrate how readable and easily comprehensible court rules
can be —if; that is, the drafters devote themselves to the clearest possible style.

7.

Out of this team effort has evolved,.in addition to early model drafts, another product
— the Guidelines for Drafting and Editing Court Rules. 1 am delighted and
encouraged that this publication will now be available to everyone who has an interest
in improving the quality of legal writing.

Improving and maintaining the style of Federal Rules of Practice and Procedure.is a
long-term project. The early drafts have already-demonstrated, in my view, that .
benefits far outweigh costs. Also, I believe we can maintain a continuing enterprise
whose primary resources are the time and energy of talented professional volunteers —
members of the rules committees of the Judicial Conference.of the United States. This.
is the group who, with painstaking care, will examine every proposal suggested to
them by the Style Subcommittee and Wﬂl then recommend to the Judicial Conference
and the enacting authorities proposed Ruiles that excel in.style and readability as well as
fair and impartial content. o .

—ROBERT E. KEETON
U.S. District Judge -
"~ Boston, Massachusetts ™
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IIltI' OdU.CtiOn by Ghorgc C. Dratt

When Judge Robert E. Keeton, then Chair of the Judicial Conference’s Standing
Committee on the Rules of Practice and Procedure, asked me to join Professor Charles
A. Wright, Judge Alicemarie F. Stotler, and Joseph F. Spaniol, Jr. on a new Style ,
Subcommittee, I expected the Work to be a relatively mundane experience of scouting
for inconsistencies, typographical errors, and occasional grammatical slip-ups in the
existing rules of practice. Working with Professor Wright, however, was an opportumty
I couldn’t pass up. His treatise on federal courts had been my bible for many years on
both the district and circuit courts, and T envied his clarity of expression and his simple,
direct style. I knew I could learn a lot, and perhaps our work might be useful to the
entire rules process.

Developing the Guidelines

The Stylé Subcommittee beg gan its work by reviewing a series of amendments that were
being proposed by the four advisory cominittees. Very soon, however we recogmzed a
need for guiding principles and a more systematic process. With the aid of our
consultant, Bryan A. Garner, we initially agreed on and outlined some basic goa]s and
then more specific guides for achieving those goals. Our goals, which should apply to
all legal writing, were clarity, brevity, and readability. A

Por clarity, we sought to express rules in terms and in a form that could most
accurately express the idea behind the rule. This meant avoiding ambiguities and
deve10pmg consistent modes of expression. Readability, we found, could be enhanced
by using an outline format, applying it consistently, keeping sentences relatively short,
and adhering to a series of ConVentionS on how to treat exceptions, conditions, and
qualifying phrases. Brevity is always a hallmark of good legal writing, While we
consciously worked for it by eliminating all unnecessary words and searching for
shorter, more accurate expressions, in many instances we found that our quest for
clarity and readability had automatlca]ly glvcn us brewty through sh01 ter, more Ughtly
written rules. :
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES

We reached a turning point when the subcommittee agreed to undertake a complete
reworking of two set of rules — civil and appellate. We began with the civil rules. Our
procedure was to have Bryan Garner first do a restyled version of an entire set of rules.
Then the subcommittee would separately review his work, looking first for any
inadvertent substantive changes but also making further suggestions on style. Next, we
would put our collective thoughts into a final version, which the subcommittee, with
an occasional additional edit, would approve for eventual submission to the Civil
Advisory Committee.

Having successfully followed that process, we have now completed a restyled version of
the appellate rules and substantial work on the civil rules. For various reasons, the
appellate rules have moved more swiftly through the Advisory Committee, and in
January 1996 the Standing Committee voted unanimously to publish those rules for
comment by the bench and bar. As of early 1996, the appellate rules represent a
bellwether for the desirability of revising sets of federal rules for clarity and consistency.
Ultimately, a restyled set of rules is-subject to approval by the Judicial Conference and
the Supreme Court, and to review by Congress.

When the Style Subcommittee first went to work, we realized after a few conferences
that the matters we were discussing, debating, and agreeing upon represented valuable
conventions for our work, and that they needed to be preserved and collected in a
coherent, organized manual. We asked Bryan Garner to undertake that task, using his
notes from the hundreds of edits and decisions that the subcommittee had already
made. Bryan has now formalized his work into this manual, Guidelines for Drafting
and Editing Conrt Rules.

Using the Guidelines

The subcommittee has found the Guidelines to be invaluable. They provide a handy
reference to the conventions we have previously addressed and agreed on. When
Professor Wright and Judge Stotler left us for higher callings, their replacements, Judge
James A. Parker and Professor Geoffrey G. Hazard, Jr., quickly picked up the nature
and direction of our work by referring to the Guidelines, which permit us to operate
from a common base of understanding.

Bryan Garner has always worked closely with the reporters of the respective advisory
committees. Using the Guidelines, the reporters now draft their proposed

. amendments and new rules following what has rapidly become the accepted style for
federal rules.

vi
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INTRODUCTION

The potential value of these Guidelines is not restricted to federal rulemaking. They
could fruitfully be applied to the practice codes and even the substantive statutes of the
varjous states. Even local ordinances would benefit from their use, When clarity and =~
readability of statutes and rules increase, the need for litigation over meaning decreases
and voluntary compliance increases.

Outside the rulemaking area, many types of legal drafting — contracts, opinion letters,
and even judicial opinions — might be improved if legal writers followed these
Guidelines. And it goes without saying that these Guidelines could provide a core for
teaching legal writing and legal drafting — areas in which law-school graduates are
notoriously deficient.

Lessons Learned from the Style Process

Working on the Style Subcommittee has underscored a number of lessons for many of
us. Three in particular stand out in my mind. First, legal drafting is not easy; it is a
demanding, exacting discipline that requires careful and constant attention. Second, if
the result of any drafting effort is to be successful, style must be an integral part of the
process. Third, paying attention to writing style requires us to clarify our own thinking.
Clear style demands clear thinking, which is a prerequisite to any effective Jegal writing.

The Style Subcommittee is grateful to Bryan Garner for his inspiration and guidance
through our labors on restyling the rules. His Guidelines for Dyafting and Editing
Court Rales will not only help us as we continue working through demanding,
exacting revisions of all of the rules; they also will provide continuing benefit to future
members of the rules committees and ultimately, through the clarity and readability
that these Guidelines can produce, to the legal profession as a whole.

—GEORGE C. PRATT
Retired Judge of the U.S. Court
of Appeals for the Second Circuit and Former
Chair of the Style Subcommittee
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Author’s Note

The reader might consider these Guidelines a stylesheet for rule-drafters. In a sense,
they are just that.

But calling them a “stylesheet” might minimize some of the innovative ideas that the
Style Subcommittee, in its work on federal rules, has elaborated. For example, the
principles on placing conditions and exceptions (2.4(A), 2.4(B)) are entirely fresh. To
my knowledge, they have no precedent in the literature on legal drafting. The same
might be said of the principles on using the double-dash construction (2.4(C)(2)); on
placing adverbs in refation to verb phrases (2.4(C)(3)); and on enumerating only at the
end of the sentence, not in midsentence (3.3(B)). Several principles of good drafting,
then, make their debut in these pages.

Many other principles are fairly standard, and their value here lies primarily in
illustrating how to carry out those principles in the context of rule-drafting.

The Guidelines contain only a “blackletter” statement of principles, followed by
illustrations. I have omitted any detailed explanation of their rationale, which must
await publication of The Elements of Legal Drafting, forthcoming from Oxford
University Press. In any event, there is much to be said for a cleanly stated set of
principles uncluttered by pro-and-con arguments and extended rationales.

~BRYAN A. GARNER
Dallas, Texas
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Basic Principles

1.1 Be clear.

A. Identify instances of vagueness and ambiguity and sharpen
the wording.

B.If you need substantive directions, consider alternative wordings and set
them out as possibilities for the decision-maker.

1.2 Make the draft readable.

A. Prefer short sentences. The average sentence length in good drafting is
no more than 30 words.

B. Use the simplest possible words to express the idea clearly. Avoid l.egal
jargon.

C. Use a word or phrase consistently to express a single idea. Do not vary
your terminology for the sake of “elegant variation.”

1.3 Be as brief as clarity and readability permit.

1.4 Or anize the rule to serve clarity, readability,
and brevity,

A. Organize the draft logically, with headings and subheadmgs so that the
reader has bearings.

B. Use structure to enhance readability and reinforce meaning.
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(General Conventio

2.1 Number. Draft in the singular number unless the sense is

undeniably plural.

Before

When #ssues not raised by the
pleadings are tried by express or
implied consent of the parties, #hey
shall be treated in all respects as if
they had been raised in the pleadings.

Fed. R. Civ. P. 15(b).

Papersfiled by an inmate confined in an
institution are timely filed if . . . .

Fed. R, App. P. 25(a).

After

When an dssue not raised by the
pleadings is tried by the parties’
express or implied consent, it must be
treated in all respects as if raised in the
pleadings.

A paper filed by an inmate confined in
an institution is timely filed if . . . .
(Rule as published for
comment in Oct. 1993,)

2.2 Tense. Generally, draft in the present tense, not in the past or furture.

Before

No additional fees will be required for

filing an amended notice.

Fed. R. App. . 4(a)(4).

The pendency of such a suggestion
whether or not included in a petition
for rehearing shall not affect the
finality of the judgment of the court
of appeals or stay the issuance of the

mandate.

Fed. R. App. P. 35(c).

After

No additional fee is necessary for
filing an amended notice.

A pending suggestion for a rehearing
en banc does not affect the finality of
the appellate judgment or stay the
issuance of the mandate.

3
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES 2.3

2.3 Voice. Prefer the active over the passive voice.
A.When feasible, rephrase a passive-voice verb by putting it in active voice.

Before After
. .. costs must be taxed by the clerk . .. the clerk must tax costs against
against the losing party . . . . the losing party . . . . “

Fed. R. Civ. P, 76(c)

(intermediate draft).
A stay in a criminal case shall be hodin  Rule 38 of the Federal Rules of
accordance with the provisions of Criminal Procedure governs a stay in
Rule 38 of the Federal Rules of a criminal case,
Criminal Procedure. (Rule ns published for

Fed. R. App. P. 8(c). comment in April 1996.)

B. When feasible, rephrase a passive-voice verb by using an adjective.

Before After

... the parties may . . . file a joint ... the parties may . . . file a joint
statement that shows how the issues statement that shows how the
presented by the appellate issues arose . . .-,
appealarose . . . .

Fed. R. Civ. B. 75(b)(1)
(intermediate draft).

C. Use passive voice primarily in two circumstances: (1) when naming the
actor would unduly narrow the meaning or impede the flow of the
sentence; or (2) when changing to active voice would undesirably shift

the emphasis from one subject to another.

Examples
When the constitutionality of a statute affecting the public interest 45

questioned In any action, the court must . . .
Fed. R. Civ. P. 24(c)(2) (revised for style),

A party who has been permitted to proceed in a district-court action in
forma pauperis, or who was considered financially unable to obtain an
adequate defense in a criminal case, may proceed on appeal in forma

pauperis without further authorization . . . .
Fed. R. App. P. 24(a)(2) (revised for style),
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CHAPTER 2 GENERAL CONVENTIONS

2.4 Syntax. Use a syntactic arrangement that enhances clarity, logic,
and readability.

A. Conditions. Place conditions where they can be read most easily,
preferably using the word 4f, Use when (not where) if the sentence needs
an f'to introduce another unrelated clause or if the condition is
something that may occur with regularity. :

Before After

In the interest of expediting decision, O its own motion or & party’s motion,
or for other good cause shown, a a court of appeals may — to expedite

court of appeals may, except as its decision or for other good cause —
otherwise provided in Rule 26(b), suspend the provisions of any of these
suspend the requirements or rules in a particular case, except as

provisions of any of these rules in a otherwise provided in Rule 26(b).
particular case on application of

party or on its own Mmotion.
Fed. R. App. P. 2.

1. If a condition is just a few words, and seeing it first would help the reader
avoid a miscue, then put it at the beginning of the sentence.

2. If a condition is long and the main clause is short, put the main clause first
and move directly into the condition.

Before After

When without the parties consent, A magistrate judge must promptly
either o prisoner petition challenging - conduct required proceedings when
the conditions of confinement or o assigned, without the pavties’ consent,
pretvial matter dispositive of & paryy’s 1o hear either a prisoner petition
claim o defense is veferved to a challenging the conditions of

magistrate judge, the magistrate judge  confinement or a pretrinl matter
must promptly conduct the required  dispositive of & party’s claim or defense.
proceedings.

Fed. R. Civ. P. 72(b) (intermediate draft).

5
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES 2 4(A)

3. If a condition and the main clause are both long, foreshadow the condition
and put it at the end of the sentence. If there are several conditions, a
phrase such as in the following civcumstances will serve to foreshadow the

conditions at the end.

Before

(b) Inmterlocusory Sales. If property
that has been attached or arrested is
perishable, or liable to deterioration,
decay, or injury by being detained in
custody pending the action, or if the
expense of keeping the property is
excessive or disproportionate, or if
there is unreasonable delay in
securing the release of property, the
court, on application of any party or
of the marshal, or other person or
organization having the warrant, may
order the property or any portion
thereof to be sold; and the proceeds,
or so much thereof as shall be
adequate to satisfy any judgment,
may be ordered brought into court
to abide the event of the action; or
the court may, upon motion of the
defendant or claimant, order delivery
of the property to the defendant or
claimant, upon the giving of security
in accordance with these rules.

Supp. R. Adm. & Mar. Claims E(9)(b).

After
(2) Interlocutory Sales.
(A) In any of the following

circumstances, the court
may, on application of a
party or some other warrant-
holder, order the property or
any part of it sold:

(1) if the attached or arrested
property is perishable, or
liable to deterioration,
decay, or injury by being
detained in custody
pending the action;

(2) if the expense of keeping
the property is excessive
or disproportionate; or

(3) if there is an unreason-
able delay in securing the
release of property.

(B) The proceeds, or as much of
them as will satisfy the
judgment, may be ordered
brought into court to await
the disposition. Alternatively,
the court may, upon a party’s
motion, order the property
delivered to the party, who
must give security under
these rules,
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GENERAL CONVENTIONS

Before

Subject to the provisions of Rule
54(b): (1) upon a general verdict of a
jury, or upon a decision by the court
that a party shall recover only a sum
certain or costs or that all relief shall
be denied, the clerk, unless the court
otherwise orders, shall forthwith
prepare, sign, and enter the judgment
without awaiting any direction by the
court; (2) upon a decision by the
court granting other relief, or upon
special verdict or a general verdict
accompanied by answers to
interrogatories, the court shall
promptly approve the form of the
judgment, and the clerk shall
thereupon enter it.

Fed. R. Civ. P. 58.

After

(a) Subject to Rule 54(b), ke
following rules govern entry of
judgment:

(1) When the jury returns a
general verdict or the court
decides that a party may
recover only a sum certain or
costs, or that all relief should
be denied, the clerk shall,
unless the court orders
otherwise, promptly prepare,
sign, and enter the judgment
without awaiting the court’s
direction.

(2) When the court grants other
relief or the jury returns a
special verdict or a general
verdict accompanied by
answers to interrogatories, the
court shall promptly approve
the form of the judgment,
which the clerk shall enter.

4. If a condition states a definitional test to be met — not a standard of

Example

applicability — put it at the end of the sentence.

A paper required or permitted to be filed in a court of appeals must be filed
with the clerk. Filing may be accomplished by mail addressed to the clerk, but
filing is not timely unless the clerk receives the paper within the time fixed for
filing, except that a brief is timely filed #f'st ds mailed to the clevk by first-class
matl, postage prepaid, and bears o postmark showing that the document was

mailed on or beforve the last Aay for filing.

Fed. R. App. P. 25(a) (as revised and published for comment in October 1993).
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GUIDELINES FOR DRAFTING AND EDITING COURT RULES 2.AA)

5. Unearth hidden conditions to make them explicit, using the word 5f.

Before After

A party must make advance If the exhibits mre unusnally bulky or
arrangements with the clerk for the heawy, the party must arrange with the
transportation and receipt of exhibizs  clerk in advance for their

of unnsual bulk or weight. transportation and receipt.

Ped. R. App. P. 6(b)(2)().

The defenses specifically enumerated ~ If's party so vequests, the defenses listed
(1)~(7) in subdivision (b) of this rule,  in Rule 12(b)(1)-(7) — whether made
whether made in a pleading or by in a pleading or by motion — and any
motion, and the motion for judgment  motion for judgment on the pleadings
mentioned in subdivision (c) of this under Rule 12(c)(1) must be heard
rule shall be heard and determined and determined before trial unless the
before trial om application of any court orders that the hearing and

* party, unless the court orders that the  determination be deferred until trial.
hearing and determination thereof be
deferred until the trial.

Fed. R. Civ. P. 12(d).

B. Exceptions. Place exceptions where they can be read most easily.

1. If an exception needs to be generally alluded to before the sentence can be
read without a miscue, allude to it or state it briefly at the beginning of the

sentence.
Before After
" (a) It is not necessary to aver the (a) Capacity.
capacity of a party to sue or be sued (1) Except when necessary to show
or the authority of a party to sue or that the court has juvisdiction, a
be sued in a representative capacity or pleading need not aver:
the legal existence of an organized (A) a party’s capacity to sue or
association of persons that is made a be sued:
2

party, except to the extent required to
show the furisdiction of the conrt. . . .
Fed. R. Civ. . 9(a).

(B) a party’s authority to sue
or be sued in a
representative capacity; or

(C) the legal existence of a
named party.

@). ...
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GENERAL CONVENTIONS

2. If' an exception cannot be stated briefly, put it at the end.

Example

(a) Compulsory Counterclaim. A pleading must state as a counterclaim any
claim that, at the time of'its service, the pleader has against an opposing party, if
the claim arises from the transaction or occurrence that is the subject matter of
the opposing party’s claim and does not require, for adjudication, the presence
of a third party over whom the court cannot acqulre jurisdiction. But the

Pplender need not stute the claim:

(1) if, when the nction began, the claim was the subject of another pending

action; o

(2) 1f the opposing party sued upon its claim by astachment or other process by
which the conrt did not acquive personal juvisdiction over the pleader on that
clasm, and the pleader does not assert mmy counterclaim under this rule.

C. Interruptive Phrases

Fed. R. Giv. P, 13(a) (revised for style).

1. Avoid interruptive phrases between the subject and the verb by moving
them to the beginning or end of the sentence.

Before

The court, on motion of the
Government made within one year
after the imposition of the sentence,
may reduce a sentence to reflect a
defendant’s subsequent, substantial
assistance in the investigation or
prosecution of another person who
has committed an offense .

Fed. R. Crim. P. 35(b).

The court az every stage of the
proceeding must disregard any error
or defect in the proceeding which
does not affect the substantial rights
of the parties.

Fed. R. Civ. P. 61.

After

If the Government so moves within a
year after sentence is smposed, the
court may reduce a sentence to
reflect a defendant’s later substantial
help in investigating or prosecuting
another person who has committed
an offense . .

At every stage of the proceeding, the
court must disregard all errors or
defects that do not affect a substantial
right of any party.

?
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2.4(C)

Before
These rules govern the procedure in
the United States district courts in all
suits of a civil nature whether
cognizable as cases at Jaw or in equity
or in admiralty, with the exceptions
stated in Rule 81.

Fed. R. Civ. 2. 1.

Before
If a party becomes incompetent, the
court upon motion served as
provided in subdivision (a) of this rule
may atfow the action to be continued
by or against the party’s
representative.

Fed. R. Civ. . 25(b).

D. Modifiers
1. To avoid ambiguity, place a modifier next to the word or phrase it modifies.

Before

The notice shall be published in such

newspaper or newspapers as the court

may direct once @ week for four

successive weeks prior to the date fixed

for the filing of claims. '
Supp. R. Adm, & Mar. Claims F(4).

2. For interruptive phrases that must appear in midsentence — because of what
they modify — use a double-dash construction instead of commas.

After

These rules govern procedure in the
United States district courts in all civil
actions — whether arising at law, in
equity, or in admiralty — except as
stated in Rule 81.

3. Put adverbial interruptive phrases in the midst of the verb phrase,
not before it if a modal verb such as maust or may appears in the verb
phrase, put the adverbial phrase immediately after that modal verb.

After

If a party becomes incompetent, the
district court may, on motion served
according to (a)(3), #llow the action
to be continued by or against the
party’s representative.

After

Before the date fixed for the filing of
claims, the notice must be published
once a week for fonr successive weeks in
a court-designated newspaper or
newspapers.

10
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GENERAL CONVENTIONS

2. If moving a misplaced modifier will not cure the ambiguity, rephrase the

sentence.

Before

In an action begun by seizure of

property, tn which no person need be

ov 15 named as a defendant, any

service . . . . ,
Fed. R. Civ. P, 5(a).

E. Prepositionnl Phyases

After

If'an action is begun by seizing
property and no person is named as a
defendant, service . . ..

1. Minimize ofphrases. They tend to encumber sentences.

Before

The content of the notice of appeal,

the manner ¢fits service, and the effect-

of the filing of the notice and ofits

service shall be as prescribed in Rule 3.
Fed. R. App. P. 13(c) — (six 9f8).

If a notice of appeal is mistakenly filed
in the court gfappeals, the clerk of the
court of appeals shall note thereon the
date on which it was received and
transmit it to the clerk of the district
court and it shall be deemed filed in
the district court on the date so noted.
Fed. R. App. P. 4(a)(1) — (five 9f3).

After

Rule 3 prescribes what a notice of
appeal must contain, how it should be
served, the effect ofits filing, and the
effect of its service.

(Three of.)

If a notice of appeal is mistakenly filed
in the court of appeals, the circuit
clerk must note on the notice the date
when it was received and send it to
the district clerk. It is then considered
filed in the district court on the date
so noted.

(Two ofs.)

2. When feasible, change prepositional phrases to adjectives.

Before |
. .. violation of a statute of the United
States. ... '
Supp. R. Adm. & Mar. Claims E(9)(a).

Unless provided otherwise by statute
or order of the conrt, . . ..
Fed. R. Civ. P. 54(d)(2)(B).

After -

... violation of a federal statute . . . .

Unless a statute or court order
provides otherwise, . . . .

11
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2.4(F).

Before
The petition shall be filed with the
clerk of the court of appeals within
the time provided by Rule 4(a) for
filing a notice of appeal, with proof of
service on all parties to the aciton in
the district court.

Fed. R. App. 5.1(a).

After

The petition must be filed with the
circuit clerk within the time provided
by Rule 4(a) for filing a notice of
appeal, with proof of service on all
parties 2o the distvic-conrt action.

3. When feasible, change prepositional phrases to possessives.

Before

Failure of an appellant to take any

step other than the timely filing of a
* notice of appeal does not aftect the

validity of the appeal . . ..

Fed. R. App. P. 3(a).

E. Antecedents

After

An appellant’s faslure to take any step -
other than the timely filing of a notice
of appeal does not affect the validity

‘of the appeal . . ..

-

1. Ensure that an antecedent precedes a referent, not vice-versa; use a noun
twice rather than having a referent precede its antecedent.

2. Ensure that an antecedent agrees in number with its referent.

Before .
[TThe court may, on motion, order
any person having possession or
control of such property or its proceeds
to show cause why 7 should not be
delivered into the custody of the
marshal or other person or
organization having a warrant for the
arrest of the property, or paid into
court to abide the judgment . . . .
Supp. R. Adm. & Mar. Claims C(5).

After

[TThe court may, on motion, order
any person possessing or controlling
the property or its proceeds to show
cause: '

(A) if the property has not been sold,
why a marshal or other person or
organization having an arrest
warrant should not take the
property into custody; or

(B} if the property has been sold or
consists of U.S, currency, why the
proceeds should not be paid into
court pending judgment.

12
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CHAPTER 2

GENERAL CONVENTIONS

G. Sentence Length. Strive for an average sentence length of fewer than 25

words — 30 words at most.

1. Break long compound sentences into two or more sentences.

Before .
Sentence shall be imposed without
unnecessary delay, but the court may,
when there is a factor important to
the sentencing determination that is
not then capable of being resolved,
postpone the imposition of sentence
for a reasonable time until the factor
is capable of being resolved.

Fed. R. Crim. P. 32(a)(1), prior to 1994
amendments. :

A class action shall not be dismissed or
compromised without the approval of
the court, and notice of the proposed
dismissal or compromise shall be given

* to all members of the class in such
manner as the court directs.

Fed. R. Civ. . 23(e).
After
Sentence must be imposed without
unnecessary delay. But if some factor
important to sentencing cannot be E
resolved promptly, the court may '
postpone sentencing for a reasonable
time until that factor becomes
resolvable.

A class action must not be dismissed or
compromised without court approval.
Notice of a proposed dismissal or
compromise must be given to all class
members as the court directs.

2. For purposes of computing sentence length, count a tabulated or set-off

subpart as a separate sentence.

13
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H. Punctuation

1. End each subpart (except the last) with a semicolon. After the next-to-last
subpart, put a conjunction — either and or o7.

Before

Service of a summons or filing a
waiver of service is effective to
establish jurisdiction over the person
of a defendant

(A) who could be subjected to the
jurisdiction in the state in which
the district is located, or

(B) who is a party joined under Rule
14 or Rule 19 and is served at a
place within a judicial district of
the United States and not more

After

Serving a summons or filing.a waiver

of service establishes personal

jurisdiction over a defendant:

(A) who is subject to the jurisdiction
of a court of general jurisdiction
in the state where the district
court is located;

(B) who is a party under Rule 14 or
Rule 19 and is served at a place
within a judicial district of the

~ United States and not more than

than 100 miles from the place 100 miles from the place where
from which the summons issues, the summons issues;
or

(C) who is subject to the federal
interpleader jurisdiction under 28
U.S.C.§1335, or _

(D) when authorized by a statute of
the United States.

Fed. R. Civ, D 4(k)(1).

Before
When a transfer is ordered the clerk
shall transmit . . . .

Fed. R. Crim. P. 21(c).

(C)who is subject to the federal
interpleader jurisdiction under 28
US.C. § 1335; or

(D) when authorized by a federal
statute,

2. Place a comma after an introductory phrase or subordinate clause.

After
When a transfer is ordered, the clerk
must send . . ..

14
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GENERAL CONVENTIONS

3. In an enumerated series, use the serial comma before the conjunction.

Before
... books, documents or tangible
things . . . .
. . . possession, custody or
control . . . .

Fed. R. Civ. P. 45(a)(1).

4, Prefer long dashes to parentheses.

Before

All persons (and any vessel, cargo or
other property subject to admiralty
process in rem) may be joined in one
action as defendants if . . . .

Fed. R. Civ. . 20(a).

After
... books, documents, or tangible

things . . ..

. possession, custody, or
control . . ..

After

Persons — as well as a vessel, cargo,
or other property subject to admiralty
process in rem — may be joined in
the same action as defendants if . . . .

5. Eliminate hyphens separating a prefix from a root word: nonparty and

prevvial, not non-party and pre-trial.

6. Hyphenate phrasal adjectives.

Before

civil process clerk
district court order

trial preparation material

After

civil-process clerk
district-court order
trial-preparation material

I. End sentences emphatically — with a word or phrase that most

naturally reccives stress.

Before

Fach party adverse to the National
Labor Relations Board in an
enforcement or a review proceeding
shall proceed first on briefing and at
oral argument unless the court orders
otherwise.

Fed. R. App. P. 15.1.

After

Unless the court orders otherwise, a
party adverse to the National Labor
Relations Board in an enforcement or
a review proceeding must, in briefing
and at oral argument, proceed first.

15
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Structure ,

3.1 Organization of Rules

A. Organize rules logically and clearly so that referring to them is relatively
easy. Do this by adhering as much as possible to these organizational
principles:

» DPut the broadly applicable before the narrowly applicable.
e Dut the general before the specific.

 Put more important items before less important.

Put rules before exceptions.

Put contemplated events in chronological order.

17
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3.1

Before
(9) Disposition of Property; Sales.

(a) Actions for Forfeituves. In any
action in rem to enforce a forfeiture
for violation of a statute of the United
States the property shall be disposed
of as provided by statute.

(b) Interlocutory Sales. If property that
has been attached or arrested is
perishable, or liable to deterioration,
decay, or injury by being detained in
custody pending the action, or if the
expense of keeping the property is
excessive or disproportionate, or if
there is unreasonable delay in se¢uring
the release of property, the court, on
application of any party or of the
marshal, or other person or
organization having the warrant, may
order the property or any portion
thereof to be sold; and the proceeds, or
so much thereof as shall be adequate to
satisfy any judgment, may be ordered
brought into court to abide the event
of the action; or the court may, upon
motion of the defendant or claimant,
order delivery of the property to the
defendant or claimant, upon the giving
of security in accordance with these
rules.

(c) Snles, Proceeds. Al sales of
property shall be made by the marshal
or a deputy marshal, or by other
person or organization having the
warrant, or by any other person
assigned by the court where the
marshal or other person or
organization having the warrant is a
party in interest; and the proceeds of
sale shall be forthwith paid into the
registry of the court to be disposed of
according to law.

Supp. R. Adm. & Mar.
Claims E(9) (in ful).

B. Group similar items together, preferably introducing them with paralle]
headings and subheadings.

After
(9) Disposition of Property; Sales.

[Reorganize section as
follows:]

(a) Action for Forfeiture,
(b) Sale.

(1) Generally.

(2) Interlocutory Sale.
(c) Proceeds.

{d) Alternative Interlocutory
Remedies.

18
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CHAPTER 3 _ STRUCTURE

3.2 Structural Divisions
A. The parts of a rule are as follows:
Fed. R. Crim. P. 6(e)(3)(A)(ii)
"Rule 6
(e) [subdivision ]
(3) [paragraph]
(A) [subparagraph ]
(i) [item ]

B. At any level, use a subpart only if there is at least one corresponding
subpart.

C. Preface a subdivision with a brief descriptive heading. Headings are
optional with paragraphs, subparagraphs, and items. Add headings
when they will help orient readers.
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3.2(C]

Before

Rule 23.1, Derivative Actions

by Shareholders
In a derivative action brought by one
or more shareholders or members to
enforce a right of a corporation or of
an unincorporated association, the
corporation or association having
failed to enforce a right which may
propetly be asserted by it, the
complaint shall be verified and shall
allege (1) that the plaintiff was a
shareholder or member at the time of
the transaction of which the plaintiff
complains or that the plaintiff’s share
or membership thereafter devolved on
the plaintiff by operation of law, and
(2) that the action is not a collusive
one to confer jurisdiction on a court
of the United States which it would
not otherwise have, The complaint
shall also allege with particularity the
efforts, if any, made by the plaintiff to
obtain the action the plaintiff desires
from the directors or comparable
authority and, if necessary, from the
shareholders or members, and the
reasons for the plaintiff’s failure to
obtain the action or for not making
the effort. The derivative action may
not be-maintained if it appears that
the plaintiff does not fairly and
adequately represent the interests of
the shareholders or members similarly
sitnated in enforcing the right of the
corporation or association. The action
shall not be dismissed or
compromised without the approval of
the court, and notice of the proposed
dismissal or compromise shall be
given to shareholders or members in
such manner as the court desires.
Fed. R. Civ. P. 23.1 (in full).

After
Rule 23.1. Derivative Actions
by Shareholders

(a) Prerequisites. One or more
shareholders of a corporation or
members of an unincorporated
association may, on behalf of the
corporation or association, bring a
derivative action to assert and
enforce a right that the corporation
or association has failed to enforce.
A derivative action may be main-
tained only if the plaintiff fairly and
adequately represents the interests
of similarly situated shareholders or
members.

(b) Pleading Requitements. The
complaint must be verified and
must allege:

(1) that the plaintiff was a
sharcholder or member at the
time of the transaction
complained of, or that the
plaintiff’s share or member-
ship devolved on it after that
time by operation of law,

(2) that the action is not a
collusive one to confer
jurisdiction that the court
would otherwise lack; and

(3) the particular efforts, if any,
made by the plaintiff to
obtain the desired action
from the directors or similar
authority and, if necessary,
from the sharcholders or
members, and the reasons for
not obtaining the action or
not making the effort.

(c) Dismissal and Compromise. A
derivative action must not be dis-
missed or compromised without
court approval, Notice of a pro-
posed dismissal or compromise
must be given to shareholders or
members as the court directs.

20
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CHAPTER 3 STRUCTURE

D. If redrafting results in new subparts, ensure that the numbering of
oft-cited rules — such as Rule 12(b)(6) of the Civil Rules — does not

change.

E. As part of the official format, use so-called “hanging indents,” which
reveal structure cleanly.

Before After

(c) Relation Back of Amendments.  (c) Relation Back of Amendments.
An amendment of a pleading relates (1) An amendment of a pleading
back to the date of the original relates back to the date of the
pleading when: original pleading when:

(1) relation back is permitted by
the law that provides the statute
of limitations applicable to the

(A) the applicable statute of
limitations permits
relation back; or

action, or &
. B)the amendment asse:
(2) the claim or defense asserted (B) o d rsa
in the amended pleading arose claim or defense that arose
from the conduct,

out of the conduct, transaction, or
occurrence set forth . . . .

Ped. R. Civ. P. 15(c).

transaction, or occurrence
setforth . ...

3.3 Enumerations

A. Set off enumerated items into subparts when feasible. Create new
paragraphs, subparagraphs, and items in the order in which they

naturally occur.
Before After
Parties may obtain discovery by one Parties may obtain discovery by one
or more of the following methods: or more of the following methods:
depositions upon oral examination or (A) depositions upon oral examin-
written question; written ation or written question;

interrogatories; production of . .
. L (B) interrogatories;

documents or things or permission to ad ’

enter upon land or other property (C) pr gducuon of c'ioyumcnts or

under Rule 34 or 45(a)(1)(C), for things or permission to enter

inspection and other purposes; upon land or other property,

physical and mental examinations; under Rule 34 or 45(a)(1)(C),

and requests for admissions. for inspection and other
Fed. R. Civ, B. 26(2)(5). purposes;
(D) physical or mental examinations;
and

(E) requests for admissions.

21
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Refore After

The front covers of the briefs and of ~ The front cover of a brief must
appendices, if separately printed, shall  contain: ' :
contain: (1) the name of the court (A) the number of the case centered
and the number of the case; (2) the at top;

title of the case (sce Rule 12(a)); (3) (B) the name of the court;

the nature of the proceeding in the (C) the title of the case (see Rule

court (e.g., Appeal; Petition for 12(a));

Review) and the name of the court, (D) the nature of the proceeding
agency, or board below; (4) the title (e.g., Appeal; Petition for

of the document (e.g., Brief for Review) and the name of the
Appellant, Appendix); and (5) the court, agency, or board below;
names and addresses of counsel (E) the title of the document,
representing the party on whose identifying the party or parties for
behalf the document is filed. whom the document is filed; and

Fed. R App. P. 32(2).  (F) the name, office address, and
telephone number of counsel
representing the party for whom
the document is filed.

(Rule as published for
comment in April 1996.)

B. Enumerate at the end — not at the beginning — of a sentence.

Before After
(a) The original papers and exhibits (a) The following items constitute
filed in the district court, the the record on appeal:

_ transcript of proceedings, if any, and a (1) the original papers and
certified copy of the docket entries exhibits filed in the district
prepared by the clerk of the district court:
court shall constitute the record on - .
appeal in all cascs. (2) ?; lt;?zflc(ilpt of proceedings,

| Fed. R. App. I 10. (3) a certified copy of the docket
entries prepared by the
district clerk.

22
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STRUCTUR

E

C. When introducing an enumeration, consider using a phrase such as the
following to foreshadow what will follow.

Before

Except as otherwise provided in these
rules, every order required by its
terms to be served, every pleading
subsequent to the original complaint
unless the court otherwise orders
because of numerous defendants,
every paper relating to discovery
required to be served upon a party
unless the court otherwise orders,
every written motion other than one
which may be heard ex parte, and
every written notice, appearance,
demand, offer of judgment,
designation of record on appeal, and
similar paper shall be served upon

each of the parties.
Fed. R. Civ. P. 5(a).

After

Except as these rules provide other-
wise, the following papers must be
served on every party:

(A) an order required by its terms to
be served;

(B) a pleading filed after the original
complaint, unless the court
orders otherwise because of
numerous defendants;

(C) a discovery paper required to be
served upon a party, unless the
court orders otherwise;

(D) a written motion, other than one
that may be heard ex parte; and

(E) a written notice, appearance,
demand, offer of judgment,
designation of record on appeal,
or similar paper.

D. When stating more than one requirement — and the requirements can
be stated in parallel form — put them in parallel enumerations,

Before
A party shall state in short and plain
terms the party’s defenses to each
claim asserted and shall admit or deny
the averments upon which the adverse
party relies.

Fed. R. Civ. P. 8(b).

After
In pleading, a party must:
(A) state in short and plain terms the

party’s defenses to each claim
asserted; and

(B) admit or deny the averments on
which the adverse party relies.

23
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E. Avoid unnumbered “dangling” sections — that is, flush-left text that,
following an enumeration, has no numbered designation.

Before : After
(1) Every subpoena shall (1) (A) A subpoena must:
(A) state the name of the court (i) state the court in whose
from which it is issued; and name it is issued,
(B) state the title of the action, (i) state the title of the action,
the name of the court in which it the name of the court in
is pending, and its civil action which it is pending, and
nymber ;and its civil-action number;
(C) command each person to (iif) command the person to
whom it is directed to attend and whom it is directed to
give testimony or to produce and attend and testify; or to
permit inspection and copying of produce and permit
designated books, documents or inspection and copying of
tangible things in the possession, designated books,
custody or control of that person, documents, or tangible
or to permit inspection of things in that person’s
premises, at a time and place possession, custody, or
therein specified; and control; or to permit
(D) set forth the text of inspection of premuises at a
subdivisions (c) and (d) of this specified time and place;
rule. and
A command to produce evidence or to (iv) set forth the text of Rule
permit inspection may be joined with o 45(c) and (d).
command to appenr at trial or hemring (B) A command to produce
or at deposition, or may be isswed evidence o to permit
separately, _ inspection may be included in
Fed. R. Civ. P. 45(a)(1). a subpoena commanding

appearance at a trial, hearing,
“or deposition, or may be
issued by a separate subpoena.

24
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E. Use bullets to ease the reading of a list when no citation to any
individual item is likely. “Dangling” text is unobjectionable after a
list of bulleted items.

Before
In pleading to a preceding pleading,
a party shall set forth affirmatively
accord and satisfaction, arbitration
and award, assumption of risk,
contributory negligence, discharge in
bankruptcy, duress, estoppel, failure
of consideration, fraud, illegality,
injury by fellow servant, laches,
license, payment, release, res judicata,
statute of frauds, statute of
limitations, waiver, and any other
matter constituting an avoidance or
affirmative defense. When a party has
mistakenly designated a defense as a
counterclaim or a counterclaim as a
defense, the court on terms, if justice
so requires, shall treat the pleading as
if there had been a proper
designation.

Fed R. Civ. . 8(c).

After
In responding to a pleading, a party
must affirmatively state any avoidance
or affirmative defense, including:

o accord and satisfaction;

® arbitration and award;

» assumption of risk;

¢ contributory negligence;
e discharge in bankruptcy;
e duress;

® estoppel;

o failure of consideration;
e fraud;

* illegality;

* injury by fellow servant;
* Jaches;

* [icense;

* payment;

* release;

® res judicata;

e statute of frauds;

e statute of limitations; and
® Waiver.

If a party has mistakenly designated a
defense as a counterclaim, or a
counterclaim as a defense, the court
must — if justice requires — treat the
pleading as if the party had used the

correct description.
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Words and Phrased |

4.1 Verbose Phrasing

A. Omit every superfluous word.

Before

Subdivisions (&) through (c) of this

rule do not apply to disclosures and

discovery requests, responses, objec-

tions, and motions that are subject to

the provisions of Rules 26 through 37.
Fed. R. Civ. 2. 11(d).

Each court of appeals &y action of a
majority of the civeust judges in
regular active service may . . . .

Fed. R. App. P. 47.

... a judgment for a sum of money. . . .
Fed. R. Civ. P. 67.

.. . ajudgment for the payment of
money. . ..
Fed. R. Civ. P. 69.

The forms contasned in the Appendix
of Forms ave sufficient under these
rules and are sntended to indicate the
simplicity and brevity of statement
which the rules contemplate.

Fed. R. Civ. P. 84(a).

When the owner complies with #he
requivements of Rule (1), . . ..
Supp. R. Adm. & Mar. Claims F(2)
{intermediate draft).

After

"'This rule does not apply to disclosures

and discovery requests, responses,
objections, and motions that are
subject to Rules 26 through 37.

Each court of appeals acting by a
majority of its judges in regular active
service may . . . .
(Rule as pubtished for
comment in Oct. 1993.)
... amoney judgment . . ..

...amoney judgment . ...

The forms in the Appendix suffice
under these rules and illustrate the
simplicity and brevity that these rules
contemplate. :
(Rule as published for
comment in Oct. 1993.)

When the owner complies with Rule
E(1),....

27

54 of 70




4.1

GUIDELINES FOR DRAFTING AND EDITING COURT RULES

B. Uncover so-called “buried verbs” — i.e., abstract nouns usually ending
in the suffixes ~tiom, -sion, -ment, -ence, -ance, -ty — and make them
into verbs. Doing so has several advantages:

*

Before

Application for a writ of mandamus
or of prohibition directed to a judge
or judges shall be made by filing a
petition therefor with the clerk of the
court of appeals with proof of service
on all parties to the action in the trial
court.

Fed. R. App. I. 21(a).

Upon recespt of the record, the clerk .

Fed. R. App. . 6(b)(2)(iv).

If without substantial justification a
certification 45 made in violation of
this rule . . ..

Fed. R. Civ. P. 26(g)(2).

The complaint shall contain a short
and plain statementof . . ..
Fed. R. Civ. P. 71A(c)(2)

it saves words by helping eliminate prepositional phrases;
it increases readability by forcing the writer to be explicit about implied
actors; and

it makes sentences more vivid by substituting action verbs in place of
stagnant fe-verbs.

After

A party applying for a writ of '
mandamus or of prohibition must file
apetition with the circuit clerk, with
proof of service on all parties to the
district-court action.

Upon receiving the record, the clerk .

If a certification vrolates this rule
without substantial justification. . . .

The complaint must briefly and
plainly state . . . .

C. Collapse clauses into phrases when possible. For example, instead of case
to be tried without o jury, use nonjury tvinl or nonjury case.
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CHAPTER 4 WORDS AND PHRASES

4.2 Words of Authority*
A. Use words of authority in accordance with the following glossary:
must = is required to
Must not = is required not to

may = has discretion to
is permitted to
has a right to -

is entitled to = has a right to
will = (expresses a future contingency)
should = (denotes a directory provision)

B. Replace shall with must, may, or some other, more appropriate term.
[For an alternative, see (C).]

Before After
The clerk shall, on the date judgment  On the date judgment is entered, the
is entered, mail to all parties a copy of  clerk must mail to all parties a copy of

the opinion, if any, or of the the opinion — or the judgment, if no
judgment if no opinion was written, opinion was written — and a notice
and notice of the date of entry of the * of the date when the judgment was
judgment. entered. '

Fed. R. App. P. 36.

No response shal] be filed unless the No response may be filed unless the
court shal so order. court orders it.
Fed. R. App. P. 35(b).

C. In the alternative to (B), use shall exclusively to mean “has a duty to.”
Avoid it when it does not impose a duty on the subject of the clause.
[Note: Either the convention in (B) or this convention (C) should
appear consistently in one set of revisions: the two should not be
mixed. |

*For the rationale underlying these conventions, secec BRYAN A. GARNER, A
DICTIONARY OF MODERN LEGAT, USAGE 939-42 (2d ed. 1995).
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4.2

Before

A party who has made a disclosure

under Rule 26(a) or responded to a
request for discovery is under o duty
to supplement or correct. . . .

Fed. R. Civ. P. 26(e) (intermediate draft).

E. Change my not to must not or cannot.

Before

(A) Monetary sanctions sy #ot be
awarded against a represented party
for a violation of subdivision (b)(2).

(B) Monetary sanctions sy not be
awarded on the coutt’s initiative
unless the court issues its order to
show cause before a voluntary
dismissal or settlement of the claims
made by or against the party which is,
or whose attorneys are, to be
sanctioned.

Fed. R. App. P11{c)(2).

In a habeas corpus proceeding in
which the detention complained of
arises out of process issued by a state
court, an appeal by the applicant for
the writ sy not proceed unless a
district or a circuit judge issues a
certificate of probable cause.

Fed. R. App. P. 22(b).

4.3 Relative Pronouns

Before
Any such motion which is filed before
expiration of the prescribed time may
be ex parte unless the court otherwise
requires.

Fed. R. App. P. 4(a)(5).

D. Avoid roundabout wordings to create a duty.

After

A party who has made a disclosure
under Rule 26(a) or responded to a
request for discovery must supple-
ment or correct. . . .

After

The court must not impose monetary

sanctions: .

(A) against a represented party for
violating Rule 11(b)(2); or

(B) on its own initiative, unless it
issued the show-cause order
before voluntary dismissal or
settlement of the claims made by
or against the party that is, or
whose attorneys are, to be
sanctioned.

If the detention complained of in a
habeas corpus proceeding arises from
process issued by a state court, the
applicant canmot take an appeal unless
a district or circuit judge issues a
certificate of probable cause.
(Rule ns published for
comment in April 1996.)

A. Use that, not which, as a restrictive relative pronoun.

After

Any such motion #hat is filed before
the prescribed time expires may be ex
parte unless the court requires

_otherwise.
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Before
A pleading which sets forth a claim for
relief . . . shall contain . . . .

Fed. R. Civ. P. §(a).

The forms contained in the Appendix
of Forms are sufficient under the rules
and are intended to indicate the
simplicity and brevity of statement
which the rules contemplate.

Fed. R. Civ. . 84

After

A pleading #hat includes a claim for
relief . . . must contain . ., . .

The forms in the Appendix suffice
under these rules and illustrate the
simplicity and brevity #has these rules
contemplate.

B. Use which as a nonrestrictive relative pronoun. The word should almost
always follow a-comma.

Example

A judge or other person designated by the court may preside over the
conference, which may be conducted in person or by telephone.

Fed. R. App. D. 33 (revised for style).

C. To avoid the problem of the so-called “remote relative,” place the
relative pronoun #hat or which directly after the word it modifies.

Before
[A] party shall, without awaiting a
discovery request, provide to other
parties . . . acopyof . . . all
documents, data compilations, and
tangible things in the possession,
custody, or control of the party that
are relevant . . . .

Fed. R. Civ. P. 26(a)(1)(B).

4.4 Conjunctions
A. Use butinstead of and to introduce a contrasting idea.

Before
The remedy herein provided is in
addition to and in no way supersedes
or limits the remedy provided by Title
28,U.S.C., §§ 1335,1397, and
2361. Actions under those provisions
shall be conducted in accordance with
these rules.

Fed. R. Civ. 2. 22(2).

After

[A] party must, without awaiting a
discovery request, provide to other
parties . .. acopyof . . .all
documents, data compilations, and -
tangible things #has arein the
possession, custody, or control of the
party and are relevant . . . .

After

This remedy . . . supplements — but
does not supersede or limit — the
remedy provided by 28 US.C. §§
1335, 1397, and 2361, and these
rules govern actions under those
statutes.
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. 4.4p)

4.5 Ambiguity

Before -

A petition for rehearing may be filed
within 14 days after entry of
judgment unless the time is shortened
or enlarged by order or by local rule.
However, in all civil cases in which the

: United States or an agency or officer

thereof is a party, the time within
which any party may seek rehearing
shall be 45 days after entry of

judgment unless the time is shortened (

or enlarged by order.
Fed. R. App. P. 40( a).

Before

-Demurters, pleas, and exceptions for

insufficiency of a pleading shall not
be used.
Fed. R. Civ. 2. 7(c).

The discovery plan must sudicate the
parties’ views . . .

Fed. R. Civ. P. 26(f) (intermediate draft}. .

The plaintiff shail also give security for
costs and, if the plaintiff elects to give
security, for interest at the rate of 6 -
percent per annum from the date of
the security.

Supp. R. Adm. & Mar. Claims F(1).
(This wording first males the security
compulsory [ shall], but then suggests.

that the plaintiff may choose not to
“give it [if the plaintiff elects). The rile

can bear Only one of these mcamngs )

B. For a contrast, use But to begin a sentence instead of However.

After

Unless the time is shortened or
extended by order or local rule, a
petition for rehearing may be filed
within 14 days after.entry of
judgment, Buzin a civil case, if the

. United States or its officer or agency

is a party, the time within which any
party may seek rehearing is 45 days
after entry of judgment, unless an
order shortens or extends the time.
(Rule as published for
comment in April 1996.)

and Undesirable Vagueness. Sharpen the wording
when doing so more clearly achieves the same result.

After

Demurrers, pleas, and exceptions for
_insufficiency of a pleading are

abolished.

" The discovery plan must stz the

parties’ Views . . . .

An owner must give security for costs
and, when doing so, must include 6
percent annual interest from the date
of the security.

[Or:]

An owner who elects to give security
for costs must include 6 percent
annual interest from the date of the
security.
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CHAPTER 4 e WORDS AND PHRASES

4.6 Speciﬁc Words and Forms to Avoid

o a5 to: prefer about, for, of; on, with, to, by, or in. B.g., “If any difference arises as
to[r ead about] whether the record truly discloses what occurred in the district
colirt, . .. .” Fed. R. App. P. 10(¢)./ “The partics are encourdged to agree gs
to [read (m] the contents of the appendjx ” Fed. R. App:P. 30(b) '

o cvery: prefer aoran. 4

° except as: use umless when referrmg to some future action by the court or by
the parties. E.g., “Except as [read Unless) otherwise stlpulated or directed by
the court, . . . .” Fed. R. Civ. P. 26(a)(2)(B).

Except asis appropriate when referring to somethmg that an exrstmg ‘rule docs.
Eg., “Fixcept as otherwise provrded in Rule 26( b) D

* except that: use but or some other, more pointed term Eg., “[T]he parties
may by written stipulation . . . modify other procedures , except that [read
but] stipulations extending the fime provided in Rules 33, 34 and 36 for
responses to dlscovery may . . . be made only Wlth the approyal of the court.”
Fed. R. Civ. P. 29. o R

° except when: use nnless. E.g., “Exwpt when [read Unlgss] a federal statute or

~ these rules provide othermse A

. . except wth [+ %oun] use %%lzss [+ verb] E. g Y “Except wu‘h the written consent
of the defendant, [read Unless the defmd&mt consents in writing,] the report shall
[read must] not be submitted to the court .. . .” Fed. R Crim. App. 32(b)(1).

o following: if it means “after,” write after.

° heveof, hevein, theveof, thevein, and the like: use everyday words 1nstead —
asually a demonstrative pronoun such as that, this, these, and those.
° ifany: try placing any before the noun. E.g., “[T'lhe complaint must farther
. show . . . what voyages or tvips, if: an, [read any voyages or trips| she [read the
ship] has made since the voyage or,trip on which the claims sought to be
hrmted arose.” Supp. R. Adm. & Mar, Claums B2 ).
. ° m the event that‘ use 7f. _
o limstation: unless referring to a statute of hnntauons use: lzmzt
o ot later than: use no lnter than or within. The phrasing “within 10 days after
-entry.of judgment?” is usually better than “uo later than 10 days after entry of
judgment,” but the latter may be needed if you want to allow the act to be
done before the entry of judgment as well as in the following 10 days,
o pavtially: use partly.

o portion: use part.
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- GUIDELINES FOR DRAFTING AND EDITING COURT RULES 4.6

*

prior to: use before. B.g., “The court shall inform counsel of its proposed

action upon the requests prior o [read before] their arguments to the jury.”

Fed. R. Crim. P. 30.

o provided that, provided however that: reword to eliminate all provisos, usually
with 4f (for conditions), or except or but (for exceptions).

o pursuant to; use nnder Rule 3, not pursuant to Rule 3; as authovized by or in

accordance with 26 U.S.C. § 1333, not pursuant to 26 U.S.C. § 1333 E.g.,

“Depositions may be taken in a foreign country . . . pursuant to [read under]

any applicable treaty or convention . . . .” Fed. R. Civ. P. 28(b).

 said, adj.: use the, this, or that.

o subsequent to: use after. E.g., “Immediately upon the entry of an order made
on a written motion subsequent to [read after] arraignment], ] the clerk . .

Fed. R. Crim. P. 49(c).

o such, adj.: use the, this, that, or those. B.g., “Copies of the reporter’s transcnpt
and other papers . . . may be inserted in the appendix; such [read those] pages
may be informally renumbered if necessary.” Fed. R. App. P. 32(a).

s such [noun +s] as: use any [nown) thatror a [noun) that. B.g., “At the close of
the evidence or at such earlier time duving the trinl as the conrt veasonably divects
[read am eavlier time duving the vrial, as the conrt vensonably directs,] any party
may file written requests . . . .” Fed. R. Crim. P. 30./ “[T]he court may, on such
terms and conditions as ave just [read on just terms],
order . ...” Fed. R. Civ. P. 26(c)(2).

o therefor: avoid altogether, often merely by deleting it, sometimes by writing for
it or for them.

o there is, theve ave: delete when possible. Use only if you are referring to the
existence of something,

o transmit: use send or forward. E.g., “The cletk shall transmit [read must send)
the notice to the chiefjudge . . . .” Fed. R. Crim. P. 49(e).

o upow: prefer on. Thus, service on o defendant, not service upon a defendany. But
use #pon when introducing a condmon or event — e.g.: “Upon bemg served

. 'with a request, a party must.

. whenever: use when, E.g., Whmevmf [read When] a deposition is taken at
the instance of the government, or whenever [read when] a deposidon is
taken at the instance of a defendant who is unable to bear the expenses of the
taking of the deposition, the court may direct-. . . .” Fed. R. Crim. . 15(b).
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CHAPTER 4 ~ WORDS AND PHRASES

4.7 Other Stylistic Preferences

A. Cross-References. Omit the full reference to a rulé number when not
needed for clarity. For example, typically when referring to a provision on
the same level within the same rule, subdivision, or paragraph, you might
state:

(a) Except as provided otherwise in (b), a party must . . . .

But include an appropriate reference when needed for clarity — particularly if
the other provision is on a different level or is not near the reference.

Repeating the rule number — subject to Rule 4(h) — is shorter and better for
courts’ and practitioners’ quotations than subject to subdivision (h) of this rule.

B. Particulpr Words

o may. .. only. this is an alternative to must mot . . . except for a conditional
prohibition. E.g., “A request may be served omlyafter . . . .”

* only. place this word carefully before the word it modifies.

~ ® otherwise: for emphasis, this adverb should usually end a clause — e.g.,
“Unless this court directs otherwise . . . ,” not “Unless this court otherwise
directs.” But sometimes, for the sake of parallel phrasing, this term should
precede the verb — e.g.: “Unless otherwise directed by the court or
stipulated by the parties . .. .” :

* will: use for the future tense, not as an imperative.
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2016 Rule Petitions

Criminal Rules Task Force

2016 Rule Petitions of Interest to the Criminal Rules Task Force

Each of the pending rule petitions is available on the Court’s Rules Forum for your detailed review.
Click here to access the Rules Forum.

The comment deadline for these rule petitions is May 20, 2016, unless otherwise noted.

CRIMINAL PROCEDURE

Petition Number
and Petitioner

Rule

Summary

Hon. Sam Myers

1. Criminal Rule 16.4 | The petition avers that prosecutors’ discovery obligations

R-15-0038 “frequently are not met.” It proposes that a judge “enter

Attorney Marty ] into a colloquy with the prosecutor to ensure that proper

Lieberman measures have been or are being taken to ensure that

(OLD) disclosure obligations are met.” It would codify this
practice by an amendment to the rule on mandatory
prehearing conferences with the following text:
“The Court shall ensure that the prosecutor has searched
its files, the investigating police agency’s files, and any
other appropriate files, to determine whether information
which tends to mitigate or negate the defendant’s guilt, or
which would tend to reduce the defendant’s punishment
exists and has been disclosed.” [This language differs
from the original petition, and was proposed by
petitioner’s request to amend filed 1/21/16.]

2. Criminal Rule 8.4 | The petition states:

R-16-0007

L]

“Currently, Rule 8.4(a) excludes from the computation
of time limits any delays resulting from the examination
and hearing to determine the competency or intellectual
disability of the defendant, or the time periods when a
defendant is incompetent to stand trial or is absent and
cannot be arrested or taken into custody. Once a delay
caused by the circumstances under Rule 8.4(a)
terminate—i.e., the defendant is found by the court to be
competent to stand trial or is no longer absent—the
excluded time period also ends, and the time limits under
Rules 8.2 and 8.3 begin to run again. In some situations
the end of the excluded time period can occur when the
time limits to bring the defendant to trial have nearly
expired, requiring the defendant to be brought to trial
within days—even when the defendant’s trial has
otherwise been delayed for months or years due to the

Page 1 of 2
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2016 Rule Petitions

Criminal Rules Task Force

defendant’s incompetency or absence. This in turn
requires the scheduling of an immediate trial, locating
and subpoenaing witnesses, and trial preparation with
little advance notice for the court or the parties.

“This petition seeks to amend Rule 8.4(a) to exclude
from time limit computations an additional period of 30
days when the reasons for the delay under Rule 8.4(a)
end within 30 days of the time limits of Rules 8.2 and
8.3. The exclusion of an additional 30-day period from
the time limits allows the court and the parties sufficient
time to schedule and prepare for a trial.”

3.
R-16-0024
Mr. David Byers

Criminal Rule 7.5

[

This petition proposes amendments occasioned by the
enactment of HB 2231, effective September 13, 2013.
Rule 7.6(d)(2) provides a circumstance [surrender of a
defendant by a surety to the sheriff] where the court
“may” exonerate a bond. The proposed amendments
would add an additional circumstance [“where the
defendant was released or transferred to the custody of
another government agency, preventing the defendant
from appearing in court....”], and make exoneration of the
bond mandatory in both circumstances.

4.

R-16-0031
Maricopa County
Attorney

Criminal Rules 20,
24.1,24.2,24.3,
and 24.4

]

If the trial court grants a judgment of acquittal before the
verdict under Rule 20(a), that judgment is not reviewable
on appeal and double jeopardy bars a retrial of the
defendant on the charge. The petition contends this pre-
verdict acquittal process deprives the State of its right to
a jury trial on the charge, and denies a crime victim his or
her rights to justice and due process. Accordingly, the
petition proposes deleting Rule 20.

Rule 20(b), which is a judgment of acquittal after a jury
verdict, would be re-located as a new Rule 24.1. (A post-
verdict judgment of acquittal is reviewable on appeal.)
The remaining sections of current Rule 24 would be re-
numbered as Rules 24.2 through 24.5.

Page 2 of 2
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SUPREME COURT OF ARIZONA

In the Matter of ) Arizona Supreme Court
) No. R-15-0028
RULE 31.5, RULES OF )
CRIMINAL PROCEDURE )
)
) FILED 12/16/2015
)
)
ORDER

AMENDING RULES 26.11 AND 31.5, AND RULE 41, FORM 23,
ARIZONA RULES OF CRIMINAL PROCEDURE

A petition was filed proposing to amend Rule 31.5, Arizona Rules
of Criminal Procedure, to provide for self-representation on appeal.
One comment was received suggesting additional amendments to Rules
26.11 and 41. Upon consideration,

IT IS ORDERED that Rules 26.11, 31.5, 41, and Form 23, Arizona
Rules of Criminal Procedure, be amended in accordance with the

attachment hereto, effective January 1, 2016.

DATED this 1l6th day of December, 2015.

/s/
SCOTT BRALES
Chief Justice
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TO:

Rule 28 Distribution
Hon. Diane M Johnsen
Mikel Steinfeld

Hon. Michael J Brown
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Arizona Supreme Court No. R-15-0028
Page 3 of 4

ATTACHMENT®

ARIZONA RULES OF CRIMINAL PROCEDURE

Rule 26.11. Duty of the court after pronouncing sentence

After trial, the court shall, in pronouncing judgment and sentence:
a.-b. [No change in text.]

¢. Advise the defendant that he or she may waive the right to appellate counsel by filing a
written notice no later than thirty days after the filing of the notice of appeal.

e:d. [No change in text.]

* % %

Rule 31.5. Appeals-byindigents-Appointment of counsel for appeal; waiver of right to
appellate counsel

a.-d. [No change in text.]

e. Appointment of Counsel. If a defendant's appointed counsel is permitted to withdraw,
the trial court or Appellate Court shall appoint new counsel for a defendant legally entitled to
such representation on appeal.

f. Waiver of Right to Counsel. A defendant may waive the right to appellate counsel by
filing a written notice no later than thirty days after filing of the notice of appeal. If the notice of
waiver 1s given before the notice of appeal is filed, or is filed with the notice of appeal, it must
be filed in the trial court. If the notice of waiver is given after the notice of appeal is filed, it
must be filed in the Appellate Court. If the trial court determines that the defendant knowingly,
intelligently, and voluntarily desires to waive the right to appellate counsel, the defendant shall
be allowed to represent himself or herself on appeal. When a defendant waives the right to
appellate counsel, the court may appoint advisory counsel during any stage of the appellate
proceedings. Advisory counsel shall be given notice of all matters of which the defendant is
notified.

* Changes or additions in rule text are indicated by underscoring and deletions from text are
indicated by strikeouts.
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Arizona Supreme Court No. R-15-0028
Page 4 of 4

o. Withdrawal of Waiver. In the interest of justice, the Appellate Court may grant a
defendant’s written request to withdraw a waiver of the right to appellate counsel. The
defendant will not be entitled to repeat any proceeding previously held or waived solely on the

orounds of the subsequent appointment or retention of counsel.

Rule 41. Forms

Form 23. Notice of Rights of Review after Conviction in Superior Court

IN ORDER TO EXERCISE YOUR RIGHT TO APPEAL;
1.-3. [No change in text.]

4. You should have a lawyer handle your appeal. If you choose to waive your
right to appellate counsel, you must file a written notice no later than thirty
days after filing the notice of appeal. If the notice of waiver is given before the
notice of appeal is filed, or is filed with the notice of appeal, it must be filed in
the trial court. If the notice of waiver is given after the notice of appeal is
filed, it must be filed in the appellate court. If the trial court determines that
you knowingly, intelligently, and voluntarily desire to waive the right to
appellate counsel, you will be allowed to represent yourself on appeal. The
court may appoint advisory counsel during any stage of the appellate

proceedings.
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