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ORDER

On April 20, 2011, this Court granted review of the Commission
on Judicial Conduct’s recommendation approving the stipulated
resolution between Respondent and the Commission. Having reviewed
the record of the formal proceedings, the Court approves the
stipulated resolution and accepts the Commission’s recommendaticn.
Further, pursuant to Rule 46(d), Rules of the Supreme Court of
Arizona, the Court permitted the parties and the State Bar to file
simultaneous briefs on the issue of lawyer discipline. Upon review
of the briefs and record,

IT IS ORDERED that Respondent THEODORE ABRAMS is censured for
violating the Code of Judicial Conduct and that Respondent is
enjoined from ever again functioning as a judicial officer in the
State of Arizona.

IT IS FURTHER ORDERED that Respondent THEODORE ABRAMS 1is
suspended from the practice of law in the State of Arizona for two
yvears, effective one week from the date of this order. An opinion of
the Court will follow in due course.

IT IS FURTHER ORDERED that Respondent THEODORE ABRAMS shall
comply with all applicable provisions of Rule 72, Rules of the
Supreme Court of Arizona, and he shall promptly inform this Court of
his compliance with this Order as provided in Rule 72 (e).

DATED this day of May, 2011.

REBECCA WHITE BERCH
Chief Justice
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PELANDER, Justice
M1 On May 25, 2011, we entered an order censuring
Theodore Abrams for violating the Code of Judicial Conduct,

permanently enjoining him from serving as a judicial officer in



Arizona, and suspending him from the practice of law for two
years, with an opinion to follow. This is that opinion.
12 Abrams was admitted to the Arizona bar i1n 1990. He
was appointed as a Tucson City Court Magistrate in 2002. In
December 2010, the Commission on Judicial Conduct (“Commission™)
brought formal disciplinary charges against Abrams based on
allegations of sexual harassment. In January 2011, Abrams and
the Commission entered into a Stipulated Resolution in which he
““acknowledge[d] that his conduct warrants removal from the
bench” and agreed to the imposition of a censure and to resign
his judicial position and never again seek or hold judicial
office.
13 We granted sua sponte review of the Commission’s
recommendation that we approve the Stipulated Resolution.
Pursuant to Arizona Supreme Court Rule 46(d), we invited Abrams
and the State Bar to submit briefs on whether attorney
discipline should be 1iImposed and, 11f so, the appropriate
sanction. We have jurisdiction pursuant to Article 6.1, Section
4 of the Arizona Constitution, Arizona Supreme Court Rule 46(d),
and Commission Rule 29.

I. Facts
14 In June 2008, Abrams began an intimate, consensual
relationship with a lawyer (“Attorney A”) whose private practice

included criminal defense work. They engaged in sexual contact



for several months and maintained a close personal relationship
through April 2009. During and after the affair, Attorney A
appeared often iIn cases before Abrams, who neither disqualified
himselt nor disclosed the relationship to the parties or other
counsel.

15 Attorney A introduced Abrams to an assistant public
defender (“Attorney B”) in July 2008.%! In August 2009, Attorney
B, a recently admitted lawyer, was assigned to cover cases in
Abrams” courtroom.

96 For more than a year, Abrams repeatedly pursued a
sexual relationship with Attorney B, who persistently rebuffed
his advances. Abrams initially made lewd comments and “slurping
noises” to Attorney B. On one occasion, Abrams groped Attorney
B under a table at which they were sitting with others after
work. Between November 2009 and October 2010, Abrams left
Attorney B at least twenty-eight voicemail messages and sent her
at least eighty-five text messages, many of which i1ncluded
sexual i1nnuendos or explicit sexual content. At least three
voicemail messages contained references to cases in which

Attorney B had appeared before Abrams.

1 Attorney A also introduced Abrams to an assistant
prosecutor (““Attorney C”) in February 2009. Abrams contacted
Attorney C at work to request her personal email address and
subsequently sent her sexually explicit emails. Although
Attorney C appeared before Abrams a few times, she did not
appear before him after February 2009.
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7 In December 2009, Abrams left Attorney B a voicemail
message that even he characterized as “obscene,” i1In which he
described a sexual act he wanted to perform on her. The next
day, Abrams asked Attorney B to come to his chambers to pick up
some paperwork. While iIn chambers, Abrams asked Attorney B 1if
she had received the voicemail message and asked to take her to
a friend’s condominium for sex. She declined. Abrams then
inappropriately touched Attorney B and called her later that day
to repeat the explicit voicemail message.

18 Attorney B rejected Abrams”’ overtures, telling him
“that a sexual relationship would be improper because of his
position as a judge, her routine appearances in his court, and
the fact that he is married.” At some point, Abrams reminded
Attorney B of her probationary employment status and his
connections iIn the community.

19 In October 2010, Attorney B appeared before Abrams in
her first jury trial. At the end of the state’s case, she moved
to dismiss for lack of jurisdiction. Abrams became upset iIn the
courtroom and accused Attorney B of wasting judicial resources,
violating her duty of candor, and committing a fraud on the
court. He denied the motion and declared a mistrial. During an
unrelated proceeding several days later, Abrams criticized
Attorney B iIn front of court staff and the prosecutor. At

another, unrelated in-court conference, Abrams told Attorney B
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that he would require her to confirm jurisdiction in future
cases, even though the state bears the burden of establishing
jurisdiction.
f10 The uncharacteristically harsh and inappropriate
treatment of Attorney B prompted an investigation that resulted
in the Tucson City Attorney’s office filing a sexual harassment
complaint against Abrams 1in October 2010. A Pima County
Superior Court investigator found that Abrams” actions against
Attorney B were 1i1n retaliation for her rejecting his sexual
advances and telling a mutual friend about them.
11 The superior court’s presiding judge upheld the claims
of sexual harassment and retaliation in December 2010. Later
that month, the Tucson City Council voted to remove Abrams from
the bench, effective January 19, 2011. Soon thereafter, the
Commission charged Abrams with judicial misconduct and
instituted formal proceedings. On January 18, 2011, Abrams
resigned from the bench.

I1. Judicial Discipline
112 The Arizona Constitution authorizes the Commission to
recommend judicial discipline. Ariz. Const. art. 6.1, 88 3, 4.
Although *“we give serious consideration to the Commission’s

findings,” the ultimate authority to discipline a judge lies
with this Court. In re Lorona, 178 Ariz. 562, 563, 875 P.2d

795, 796 (1994).



113 Because Abrams resigned, the harshest sanction
available iIn judicial discipline proceedings 1s censure, see In
re Fleischman, 188 Ariz. 106, 113, 933 P.2d 563, 570 (1997), to
which Abrams agreed in the Stipulated Resolution. Accordingly,
we accept the Commission’s recommendation to approve the
Stipulated Resolution, censure Abrams, and permanently enjoin
him from holding judicial office in Arizona.
I11. Attorney Discipline

14 In recommending the Stipulated Resolution, the
Commission observed that Abrams® conduct also “reflects upon his
capacity to practice law.” When a judge resigns from office as
the result of judicial discipline, the judge and State Bar may
recommend “whether lawyer discipline . . . should be imposed
based on the record in the judicial proceeding, and if so, the

extent thereof.” Ariz. R. Sup. Ct. 46(d).? Abrams argues that

2 For purposes of Rule 46(d), the “record” 1includes *all

documents  fTiled in a case involving formal [Judicial

disciplinary] proceedings.” Ariz. R. Comm’n on Jud. Conduct,
Terminology. Contrary to Abrams” contention, that record is not
limited to the Stipulated Resolution. Rather, under the

Commission’s rules, the record includes all items presented to
the Commission and later transmitted to this Court (including
the City of Tucson’s sexual harassment complaint, the memoranda
prepared by the Pima County Superior Court’s investigator and
presiding judge, and the compact disc that contains voicemail
messages left by Abrams on Attorney B’s cellular phone). In
contrast, on the State Bar’s motion, this Court previously
struck a declaration by Abrams” wife, which was attached to a
filing by Abrams in this Court, because it was not before the
Commission, Tiled iIn the judicial disciplinary proceeding, or
otherwise part of the record.



“the most appropriate sanction would be a reprimand and
probation.” The State Bar urges us to impose a lengthy
suspension of Abrams® license to practice law.

15 “The purpose of professional discipline is twofold:
(1) to protect the public, the legal profession, and the justice
system, and (2) to deter others from engaging In misconduct.”
In re Scholl, 200 Ariz. 222, 227 § 29, 25 P.3d 710, 715 (2001).
Attorney discipline also aims “to instill public confidence in
the Bar’s integrity.” In re Phillips, 226 Ariz. 112, 117 9 28,
244 P.3d 549, 554 (2010). Although not meant to punish the
attorney, discipline may have that incidental effect. In re
White-Steiner, 219 Ariz. 323, 325 ¢ 9, 198 P.3d 1195, 1197
(2009); Scholl, 200 Ariz. at 224 q 8, 25 P.3d at 712.

16 In assessing sanctions, the Court 1i1s guided by the
American Bar Association’s Standards for Imposing Lawyer
Sanctions (““ABA Standards”) (2005). Phillips, 226 Ariz. at 117
M1 29, 244 P.3d at 554 (citing In re Van Dox, 214 Ariz. 300, 303
M 11, 152 P.3d 1183, 1186 (2007)). ABA Standard 5.2 1is
“appropriate iIn cases involving public officials who engage in
conduct that is prejudicial to the administration of justice.”
Under that standard, suspension is appropriate “when a lawyer in
an official or governmental position knowingly fails to follow

proper procedures or rules, and causes 1Injury or potential



injury to a party or to the integrity of the legal process.”
ABA Standard 5.22.

117 ABA Standard 3.0 prescribes four relevant factors for
determining the appropriate sanction: “(1) the duty violated,
(2) the lawyer’s mental state, (3) the potential or actual
injury caused by the lawyer’s conduct, and (4) the existence of
aggravating or mitigating factors.” Phillips, 226 Ariz. at 117
T 29, 244 P.3d at 554. In addition, the Court may “look to
other, similar cases in determining whether the sanction imposed
IS proportionate to the misconduct charged.” Van Dox, 214 Ariz.
at 307 T 39, 152 P.3d at 1190 (quoting In re Alcorn, 202 Ariz.
62, 76 1 49, 41 P.3d 600, 614 (2002)).

A_. Duty Violated

18 Abrams concedes having violated Arizona Supreme Court
Rule 41(c) (failing to “maintain the respect due to courts of
justice”) and Arizona Rule of Professional Conduct (“ER”) 8.4(d)
(engaging i1n conduct that is “prejudicial to the administration
of justice™). See Ariz. R. Sup. Ct. 42 (containing Arizona
Rules of Professional Conduct). Abrams also violated Rule 41(g)
(unprofessional conduct) and ER 8.4(c) (dishonest and deceitful
conduct).

19 In the Stipulated Resolution, Abrams also admitted
that his misconduct violated various provisions iIn the Code of

Judicial Conduct: Rules 1.2 (failing to “avoid impropriety” and
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“promote[] public confidence iIn the independence, integrity, and
impartiality of the judiciary”), 1.3 (“abus[ing] the prestige of
judicial office to advance the [judge’s] personal . .
interests”), 2.3 (failing to perform judicial duties “without
bias or prejudice” and refrain from sexual harassment), 2.4
(permitting extrajudicial “iInterests or relationships to
influence the judge’s judicial conduct or judgment”), 2.9
(engaging In improper ex parte communications), 2.11 (failing to
disqualify himself “iIn any proceeding in which the judge’s
impartiality might reasonably be questioned”), and 3.1 (engaging
in extrajudicial activities that “interfere with the proper
performance of the judge’s judicial duties” and that “appear

to undermine the judge’s independence, integrity, or
impartiality or demean the judicial office”). See Ariz. R. Sup.
Ct. 81 (containing Arizona Code of Judicial Conduct). These
violations are grounds for attorney discipline. See Ariz. R.
Sup. Ct. 54(b).

B. Mental State

720 “A lawyer’s mental state affects the sanction imposed
for ethical violations.” White-Steiner, 219 Ariz. at 325 f 13,
198 P.3d at 1197. “Because intentional or knowing conduct

threatens more harm than does negligent conduct, it 1is
sanctioned more severely.” Id.

121 Because mental state generally is a question of fact,
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we normally defer to a hearing officer’s findings. Van Dox, 214
Ariz. at 304 99 14-16, 152 P.3d at 1187; see also Ariz. R. Sup.
Ct. 59(1) (“In reviewing findings of fact, the court shall apply
a clearly erroneous standard.”). We are, however, always the
“ultimate trier of fact and law” i1n disciplinary proceedings.
In re Zawada, 208 Ariz. 232, 236 1 11, 92 P.3d 862, 866 (2004)
(quoting In re Brady, 186 Ariz. 370, 373, 923 P.2d 836, 839
(1996)). Here, the Commission did not conduct an evidentiary
hearing or make Tfindings of fact because of the Stipulated
Resolution. Thus, we may examine the record before the
Commission and, in the first iInstance, make findings of fact to
determine an appropriate sanction.

122 “Knowledge” is “the conscious awareness of the nature
or attendant circumstances of the conduct.” Van Dox, 214 Ariz.
at 305 ¢ 21, 152 P.3d at 1188 (quoting ABA Standards at 13).
Abrams concedes that ‘“he knowingly failed to inform the parties
before him on more than one occasion of his iIntimate
relationship with [Attorney A,] who appeared before his court on
behalf of criminal defendants.” Abrams does not expressly
concede that his sexual harassment and retaliation against
Attorney B were knowingly committed. Nonetheless, the record
establishes that he knowingly engaged iIn that misconduct. As
the Pima County Superior Court investigator reported, Abrams

“began to treat [Attorney B] differently in the courtroom” as
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she “continued to reject his advances.” Attorney B not only
declined those advances, but also warned Abrams that a sexual
relationship would be improper. Abrams was thus aware that his
sexual overtures were both unwelcome and wrong, yet persisted iIn
calling and harassing Attorney B over an extended time frame.

C. Actual or Potential Injury

123 We next consider “the extent of the actual or
potential injury caused by the lawyer’s misconduct.” ABA
Standards at 9. “Injury” is the “harm to a client, the public,

the Ilegal system, or the profession which results from a
lawyer”s misconduct.” 1Id. at 13.

124 Abrams” conduct caused actual Injury in several ways.
He subjected Attorney B to repeated, unwanted sexual advances,
which undoubtedly caused stress and anxiety. When she rejected
his overtures and confided in a mutual friend about them, Abrams
retaliated by questioning Attorney B’s competence and
professional integrity in open court, embarrassing, demeaning,
and humiliating her.

125 Moreover, Abrams injured the legal system by
exploiting his judicial position i1n pursuit of sexual
gratification. See Ariz. R. Sup. Ct. 81, Rule 1.3. He
maintained an intimate relationship with Attorney A while she
was appearing in cases before him, despite the obvious conflict

and impropriety and without disclosing the conflict to opposing
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attorneys and their clients. See id., Rule 2.11. And after
Attorney B repeatedly rebuffed Abrams” sexual propositions, he
abused his power by retaliating against her from the bench.
“Such misuse of public office destroys public confidence in the
integrity and impartiality of the judiciary . . . .~ In re
Jett, 180 Ariz. 103, 108, 882 P.2d 414, 419 (1994).

D. Presumptive Sanction

726 Because Abrams knowingly engaged in misconduct that
directly conflicted with his role as a judge, adversely affected
at least one attorney who regularly appeared before him, and
undermined the integrity of the legal system, suspension is the
presumptive sanction. See ABA Standard 5.22. This presumption,
however, may be overcome by “[t]he presence of aggravating or
mitigating factors.” Van Dox, 214 Ariz. at 306 31, 152 P.3d
at 1189. We next turn to those factors.

E. Aggravating and Mitigating Factors

127 ABA Standards 9.2 and 9.3 list aggravating and

mitigating Tfactors to consider iIn deciding an appropriate

sanction. These factors “need only be supported by reasonable
evidence.” In re Peasley, 208 Ariz. 27, 36 f 36, 90 P.3d 764,
773 (2004).

128 The record establishes three aggravating Tfactors.

First, Abrams engaged 1In a pattern of misconduct over a

significant period of time. See ABA Standard 9.22(c). Second,
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Abrams committed multiple offenses. See ABA Standard 9.22(d).
Finally, because Attorney B was a new Hlawyer who regularly
appeared iIn Abrams”’ court, she was a particularly vulnerable
victim. See ABA Standard 9.22(h).

1129 With respect to mitigation, the record clearly
establishes several mitigating factors, including Abrams” lack
of a prior disciplinary record, ABA Standard 9.32(a), his
character and prior reputation, ABA Standard 9.32(g), and the
imposition of other penalties, ABA Standard 9.32(k).

130 Abrams” full and free disclosure to the Commission and
cooperative attitude 1in the judicial disciplinary proceedings
also constitute a mitigating factor. See ABA Standard 9.32(e).
The State Bar challenges this factor because Abrams” cooperation
enabled him to minimize the Commission’s development of the
record and spared him the embarrassment of a Tformal hearing.
But Abrams nevertheless settled the case quickly, and by doing
so avoided subjecting his victims to a lengthy, embarrassing
disciplinary process. In addition, Abrams” cooperation with the
Commission, resignation from his  judicial office, and
willingness to expeditiously resolve the judicial disciplinary
charges did not necessarily prevent the Commission from further
investigating the charges and developing a more extensive record
before stipulating to a resolution.

131 Based on his uncontroverted averments in the

13



Stipulated Resolution, Abrams claims his misconduct arose from
personal and emotional problems. See ABA Standard 9.32(c). In
2007, Abrams underwent open-heart surgery, after which he became
addicted to pain medication and developed severe depression.
Abrams argues that these problems made i1t difficult for him to
control his impulses, “affected his judgment,” and *“led to
inappropriate relationships and communications.”

132 Assuming the factual accuracy of these assertions, we
give them little mitigating weight unless a causal nexus exists
between Abrams” personal and health issues and his misconduct.
See In re Bowen, 178 Ariz. 283, 287, 872 P.2d 1235, 1239 (1994)
(giving personal and emotional problems “little, if any, weight”
when “no direct causation [existed] between [the attorney’s]
alcoholism and his misconduct); see also Scholl, 200 Ariz. at
226-27 91 25-27, 25 P.3d at 714-15. Other than Abrams” own
uncorroborated statements, the record contains no evidence of
any such causal link. See In re Augenstein, 178 Ariz. 133, 137-
38, 871 P.2d 254, 258-59 (1994) (concluding that absent any
“medical evidence to corroborate” attorney’s allegation that
personal and “emotional problems caused his misconduct,” record
did not support claim that such “problems constitute a
mitigating factor™).

133 Various steps that Abrams took to treat his disorders,

however, show an effort to rectify his misconduct, a mitigating

14



factor. See ABA Standard 9.32(d). In the Stipulated
Resolution, Abrams averred that he sought psychiatric treatment
before the allegations of sexual harassment came to light. And
once Abrams was charged with wrongdoing, he admitted himself to
an intensive substance abuse and psychiatric treatment program.
134 Three additional mitigating factors Abrams proposes
are not supported by the record. He asserts that he did not
have a dishonest or selfish motive. See ABA Standard 9.32(b).
But he clearly displayed a selfish motive by pursuing his own
sexual interests without regard for his oath and duties to the
legal systenm. Abrams claims mental disability and chemical
dependency. See ABA Standard 9.32(i1). But this mitigator
requires evidence of a “sustained period of successful
rehabilitation,” id., which is not established here.

135 Finally, Abrams asserts remorse as a mitigating
factor. See ABA Standard 9.32(1). Abrams stipulated that his
actions violated the Code of Judicial Conduct and alleged in the
Stipulated Resolution “[d]eep remorse and embarrassment” as a
mitigating factor. But the record does not clearly reflect that
he 1s remorseful. Cf. Augenstein, 178 Ariz. at 137, 871 P.2d at
258 (“Those seeking mitigation relief based upon remorse must
present a showing of more than having said they are sorry.”
(quotation and alteration omitted)). The memoranda of Pima

County Superior Court’s investigator and presiding judge note,
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based on that court’s investigation, that “Abrams claims that
[Attorney B] did not necessarily object to [his] sexual
comments,” and ‘“continues to maintain that he does not feel he
was harassing her.”

136 Abrams” mitigation evidence does not overcome the
presumptive sanction of suspension. He admitted to suffering
serious drug addiction and mental health problems, but the
record contains no evidence suggesting he has overcome these
disorders. We do not doubt the sincerity of his efforts to seek
treatment, but the absence of evidence of the success of Abrams’
efforts at rehabilitation diminishes the weight of this alleged
mitigator. See In re Stout, 122 Ariz. 503, 504, 596 P.2d 29, 30
(1979) (**Our primary concern must be the TfTulfillment of proper
professional standards, whatever  the unfortunate cause,
emotional or otherwise, for the attorney’s failure to do so.”

(quotation omitted)); see also Jett, 180 Ariz. at 108, 110, 882

P.2d at 419, 421 (*“[U]sing the power of . . . judicial office
for purely personal reasons is grossly improper,” and
“regardless of the reasons, still constitutes willful

misconduct.”).

F. Proportionality Review

137 “We may consider the sanctions imposed in similar
cases “to preserve some degree of proportionality, ensure that

the sanction fTits the offense, and avoid discipline by whim or
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caprice.”” Phillips, 226 Ariz. at 118-19 | 37, 244 P.3d at 555-
56 (quoting In re Dean, 212 Ariz. 221, 225 § 24, 129 P.3d 943,
947 (2006)) .

138 No reported Arizona decision addresses the nature and
extent of appropriate attorney sanctions TfTor the type of
judicial misconduct at issue here. But several analogous out-
of-state cases are helpful. In People v. Biddle, a judge who
had an affair with a prosecutor who “occasionally appeared” in
his court and ‘“engaged in various trysts [with that attorney]
both inside and outside the . . . [c]ourthouse” was suspended
from the practice of law for three years after he resigned from
the bench. 180 P.3d 461, 462-63, 465 (Colo. O.P.D.J. 2007).
And in Disciplinary Counsel v. Campbell, a judge who made lewd
and offensive comments to attorneys, engaged in sexual
harassment in open court, and made sexual advances toward an
attorney during an in-chambers meeting was suspended from the
practice of law for one year. 623 N.E.2d 24, 25-28 (Ohio 1993).
139 In arguing against suspension, Abrams cites several
Arizona cases that he claims involved comparable misconduct.
But most of these cases dealt only with judicial discipline and
are thus inapposite. See Fleischman, 188 Ariz. at 113, 933 P.2d
at 570; Jett, 180 Ariz. at 111, 882 P.2d at 422; In re Gumaer,
177 Ariz. 280, 283, 867 P.2d 850, 853 (1994); In re Marquardt,

161 Ariz. 206, 217-18, 778 P.2d 241, 252-53 (1989); In re Ackel,
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155 Ariz. 34, 43, 745 P.2d 92, 101 (1987), overruled iIn part by
Jett, 180 Ariz. at 109, 882 P.2d at 420; In re Morales, Ariz.
Comm”n on Jud. Conduct No. 06-154 (Mar. 13, 2007).

140 The two Arizona cases Abrams cites in which attorney
discipline was 1i1mposed for judicial misconduct also are not
particularly helpful. In Dean, we noted that no attorney
discipline was imposed on a judge for his two-year affair with a
prosecutor who appeared regularly in his court, but that result
was due to a procedural error that deprived us of jurisdiction
to Impose attorney discipline, not from a reasoned decision that
such discipline was not appropriate. 212 Ariz. at 221-22 11 2-
4, 223-24 qY 15-22, 129 P.3d at 943-46. And in Scholl, we
suspended a former judge from the practice of law for six months
after his convictions of filing false tax returns and illegal
structuring of currency transactions, offenses committed during
Scholl’s judgeship that arose from his gambling addiction. 200
Ariz. at 223 T 1, 228 q 40, 25 P.3d at 711, 716. In Scholl,
however, the judge’s crimes, although serious, were not
committed in his judicial capacity, the offenses occurred
several years before the disciplinary proceedings, and the judge
had successfully rehabilitated himself from his gambling
addiction. Id. at 223 1, 224 | 12, 228 § 40, 25 P.3d at 711-
12, 716.

141 The out-of-state cases remain the best yardstick for

18



measuring proportionality. Abrams” proposal of a reprimand
fails to acknowledge the seriousness of his misconduct and the
harm i1t inflicted on the legal system. He placed his own sexual
desires above his obligation to “exhibit the highest standards
of honesty and integrity.” 1In re Savoy, 181 Ariz. 368, 371, 891
P.2d 236, 239 (1995).

142 Suspension 1s thus an appropriate and proportionate
sanction for Abrams”’ misconduct, despite his resignation from
the bench and agreement to never again seek or hold judicial
office. See, e.g., Biddle, 180 P.3d at 465; cf. Florida Bar v.
Corbin, 540 So. 2d 105, 106-07 (Fla. 1989) (suspending attorney
for three years after he resigned from the bench, based on his
criminal conviction of attempted sexual activity with a minor
while serving as a judge); In re Brooks, 449 S.E.2d 87, 88 (Ga.
1994) (suspending attorney for three years after he left the
bench, based on multiple misdemeanor convictions of sexual
battery while serving as a judge); In re Higgins, 436 N.Y.S.2d
71, 71-72 (N.Y. App. Div. 1981) (suspending attorney for two
years after he resigned from the bench, based on his soliciting
and agreeing to accept sexual TfTavors from a woman whom he
suggested would receive 1In return favored treatment 1iIn his
family court).

G. Length of Suspension

143 “Judges are held to higher standards of integrity and
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ethical conduct than attorneys or other persons not invested
with the public trust . . . . Even In a judge’s personal life,
he or she must adhere to standards of probity and propriety far
higher than those deemed acceptable for others.” James J.
Alfini, Steven Lubet, Jeffrey M. Shaman & Charles Gardner Geyh,
Judicial Conduct and Ethics, at 1-4 (4th ed. 2007). The
judiciary’s authority fundamentally rests “on its reputation for
impartiality.” Mistretta v. United States, 488 U.S. 361, 407
(1989). Nothing threatens public confidence in the courts and
the legal system more than a judge who abuses his power and
exploits the prestige of his office for personal benefit.

144 “[T]he judge’s role 1is so iIntimate a part of the
process of justice that misbehavior as a judge must inevitably
reflect upon” that person’s Tfitness to practice law. In re
Mattera, 168 A.2d 38, 41 (N.J. 1961); see also ER 8.4 cmt. 5
(Effective Dec. 1, 2003) (“Lawyers holding public office assume
legal responsibilities going beyond those of other citizens. A
lawyer”’s abuse of public office can suggest an inability to
fulfill the professional role of lawyers.”).

145 In their oath of admission, Arizona attorneys pledge
to “maintain the respect due to courts of justice and judicial
officers,” “abstain from all offensive conduct,” and “at all
times Tfaithfully and diligently adhere to the rules of

professional responsibility and a lawyer’s creed of
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professionalism.” See Ariz. R. Sup. Ct. 31 (The Oath of
Admission to the Bar), 37(b). The oath of office for Arizona
judges similarly includes a solemn commitment to “faithfully and
impartially discharge the duties of [one’s] office to the best
of [one’s] ability.” Ariz. Const. art. 6, 8 26. Abrams’
misconduct violated both oaths, and “[a] violation of his
judicial oath aggravates the offense of disregarding his oath as
a lawyer.” In re Hasler, 447 S.W.2d 65, 65-66 (Mo. 1969)
(quoting State ex rel. Neb. State Bar Ass’n v. Conover, 88
N.W.2d 135, 138 (Neb. 1958)) (ordering disbarment of attorney
based on his private meetings and conversations with party while
presiding as judge over her divorce proceeding).

46 Abrams engaged iIn “conduct prejudicial to the
administration of justice that brings the judicial office into
disrepute.” Ariz. Const. art. 6.1, § 4. His misbehavior
severely tarnished the justice system and the legal profession.
By abusing his office, Abrams struck at the very heart of the
judiciary’s legitimacy, injuring not just his victims, but the
law as an institution.

147 “Faith 1n public officials i1s difficult to restore.”
In re Koch, 181 Ariz. 352, 354, 890 P.2d 1137, 1139 (1995).
Judicial misconduct erodes public confidence in our justice
system, and we must help restore the public’s faith in our legal

institutions and deter attorneys from similar misbehavior, two
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of the primary purposes of professional discipline. To properly
protect the public, we must also ensure that attorneys suffering
from serious mental health issues or drug addiction rehabilitate
themselves before resuming the practice of law. A reprimand or
shorter term of suspension would not adequately address these
objectives. For all of these reasons, we conclude that an
appropriate sanction for Abrams® misconduct 1iIs a two-year
suspension from the practice of law.
V.

148 Having accepted the Commission”’s recommendation to
approve the Stipulated Resolution between the Commission and
Abrams, we censure him and permanently enjoin him from again
serving as a judicial officer iIn Arizona. We also suspend
Abrams” license to practice law in this state for two years,

effective June 1, 2011.

A. John Pelander, Justice

CONCURRING:

Rebecca White Berch, Chief Justice

Andrew D. Hurwitz, Vice Chief Justice

W. Scott Bales, Justice
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Robert M. Brutinel, Justice
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Inquiry concerning Judge
Case No. 10-286
Theodore Abrams
Tucson Municipal Court
Pima County

State of Arizona

TRANSMITTAL OF THE RECORD
TO THE SUPREME COURT

Respondent

N N N N N N N N

—_

Notice of Filing with the Supreme Court
Notice of Institution of Formal Proceedings
Statement of Charges

Motion for Protective Order

Order Granting Protective Order

Stipulated Resolution

Record of Appointment of Hearing Panel

Acceptance of Stipulated Resolution and Order

A S AR S

Minute Entry and Order

._.
e

Recommendations

DATED this 25th day of February 2011.

COMMISSION ON JUDICIAL CONDUCT

E. Keith Stott, Jr.
Executive Director




Commission on Judiciai Conduct

1501 W. Washington St., Suite 229 Fg Lﬁﬂ
Phoenix, Arizona 85007

Telephone: (602) 452-3200 FEB 2 5 2011

ARIZONA COMMISSION ON
JUDICIAL CONDUCT

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning Judge ) Commission No. 10-186
)
l THEODORE ABRAMS )
Tucson Municipal Court )
| Pima County ) NOTICE OF FILING WITH
| State of Arizona ) THE SUPREME COURT
Respondent )
)

PLEASE TAKE NOTICE that the Commission’s Recommendations in the above-entitled
case, together with all other pertinent pleadings contained in the record, were filed on this date with
the Clerk of the Arizona Supreme Court, 1501 W. Washington, Suite 402, Phoenix, Arizona 85007.
Copies of the pleadings, along with this notice, were promptly served on Respondent.

The Commission accepted a stipulated resolution in this case in the best interest of the public
and pursuant to guidance provided in previous cases in which the Commission was encouraged to
pursue alternative resolutions. /n Re Braun, 180 Ariz. 240, 242, 883 P.2d 996, 998 (1994); In Re
Garcia, 180 Ariz. 294, 296, 884 P.2d 180, 182 (1994).

The Clerk of the Supreme Court is advised that the Respondent has waived the right in Rule
29(c) of the Rules of the Commission on Judicial Conduct to petition the Court to modify or reject
the Commission’s recommendations and the right to request oral argument. This matter, therefore,
may be deemed submitted pursuant to Rule 29(e).

DATED this_2%“Zday of February 2011.

COMMISSION ON JUDICIAL CONDUCT

-

E. Keith Stott, Jr.
Executive Director
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Copies of this notice were delivered and mailed
this _ & 5"«day of February 2011 to:

Mark Harrison and Mark Hummels
Counsel for the Respondent

Osborn Maledon

2929 North Central Ave., Suite 2100
Phoenix, AZ 85012

Jennifer M. Perkins

Disciplinary Counsel
Commission on Judicial Conduct
1501 W. Washington, Suite 229
Phoenix, Arizona 85007

By: &W A)W

Clerk of the Commission




Commission on Judicial Conduct
1501 W. Washington St., Suite 229
Phoenix, Arizona 85007
Telephone: (602) 452-3200

FILED

JAN 13 201

ARIZONA COMMISSION ON
JUDICIAL CONDUCT

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning

Judge Theodore Abrams
Tucson City Court

Pima County

State of Arizona

R N T e

Respondent.

Case No. 10-286

ORDER GRANTING REQUEST FOR
EXTENSION OF TIME TO FILE
RESPONSE

The parties filed a joint request to extend the time to respond to the Statement of Charges

filed on December 28, 2010. Based upon the request, and good cause appearing,

IT IS ORDERED granting the request to extend the period of time for filing a

response to the Statement of Charges up to and including January 24, 2011.

DATED this 13th day of January, 2011

FOR THE HEARING PANEL

Fonntrz § (NIAFS—
Lawrence F. Winthrop
Presiding Hearing Panel Mem

Copies mailed, e-mailed, or hand-delivered

on January 13, 2011, to:

Mark 1. Harrison
Mark P. Hummels
Attorneys for Respondent

Jennifer M. Perkins
Disciplinary Counsel



Jennifer M. Perkins

Disciplinary Counsel (Bar #023087)
Commission on Judicial Conduct
1501 W. Washington St., Suite 229
Phoenix, Arizona 85007
Telephone: (602) 452-3200

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning )
)
Judge Theodore Abrams ) Case No. 10-286
Tucson City Court )
Pima County ) JOINT REQUEST FOR EXTENSION
State of Arizona ) OF TIME TO FILE RESPONSE
Respondent. )

Disciplinary Counsel and counsel for Respondent hereby request an extension of time
for Respondent to file his response to the Statement of Charges in this matter. The parties
would like additional time to explore the possibility of a stipulated agreement that would
resolve the charges. If no agreement is finalized by Friday, January 21, 2011, the parties agree
that the deadline for a response will be close of business on Monday, January 24, 2011.

Dated this 13th day of January, 2011.

COMMISSION ON JUDICIAL CONDUCT OSBORN MALEDON

s/ Jennifer M. Perkins s/ Mark Hummels
Jennifer M. Perkins Mark P. Hummels
Disciplinary Counsel Counsel for Respondent
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Commission on Judicial Conduct
1501 W. Washington St., Suite 229 DEC 29 2010

Phoenix, Arizona 85007 ARIZONA COMMISSION ON
Telephone: (602) 452-3200 JUDICIAL CONDUCT

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning Judge )
) Case No. 10-286
THEODORE ABRAMS )
Tucson City Court )
Pima County ) NOTICE OF INSTITUTION OF
State of Arizona ) FORMAL PROCEEDINGS
)
Respondent. )

TO JUDGE THEODORE ABRAMS:

You are hereby notified that the Commission on Judicial Conduct has instituted formal
proceedings against you in accordance with Rule 24 of the Rules of the Commission on Judicial
Conduct (“Rule”) to inquire into the charges specified in the attached Statement of Charges. You are
also notified that a hearing will be held before the Commission to determine whether or not these
charges constitute grounds for your censure, suspension, removal from office as a judge, or other
appropriate discipline as provided in Article 6.1 § 4 of the Arizona Constitution.

You are further notified that:

1. Jennifer Perkins, Attorney at Law, will act as disciplinary counsel for the Commission in
this matter, to gather and present evidence before the Commission on the charges.

2. You have the right, pursuant to Rule 25(a), to file a written response to the charges made
against you within 15 days after personal service of this notice upon you or within 20 days of the date

this notice is mailed. An original signed copy of the response must be filed in the Commission's

office by 5:00 p.m. on the required date.




3. Upon receipt of your response, or upon expiration of the time in which a response may
be filed, the Commission will open and maintain a public file containing the Notice of Institution
of Formal Proceedings, the Statement of Charges, and all subsequent pleadings filed with the Com-
mission. This file and the formal hearing in this case shall be open to the public in accordance with
Rule 9(a).

4. You have the right to be represented by counsel, to examine and cross-examine witnesses
and to require the issuance of subpoenas for the attendance of witnesses or for the production of any
evidentiary matters necessary for your defense.

5. During the pendency of these proceedings, you or the Commission may refer to or use
prior cases, if any, pertaining to previous complaints or discipline for the purpose of determining the
severity of the sanction, a pattern of misconduct, or exoneration.

Dated this 29th day of December 2010.

COMMISSION ON JUDICIAL CONDUCT
eerz Sz

E. Keith Stott, Jr.

Executive Director

Copy of this pleading sent by U.S. mail
or hand-delivery on December 29, 2010, to:

Mark 1. Harrison

Mark P. Hummels

Attorneys for Respondent

Osborn Maledon

2929 North Central Avenue, Suite 2100
Phoenix, AZ 85012

Jennifer Perkins
Disciplinary Counsel
Commission on Judicial Conduct

By: M@a
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Jennifer M. Perkins

Disciplinary Counsel (Bar #023087) DEC 28 2010
Commission on Judicial Conduct ARIZONA COMMISSION ON
1501 W. Washington St., Suite 229 JUDICIAL CONDUCT

Phoenix, Arizona 85007
Telephone: (602) 452-3200

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning )
)
Judge Theodore Abrams ) Case No. 10-286
Tucson City Court )
Pima County ) STATEMENT OF CHARGES
State of Arizona )
Respondent. )

An investigative panel composed of members of the Commission on Judicial Conduct
(Commission) has determined that there is reasonable cause to commence formal proceedings
against Judge Theodore Abrams (Respondent) for misconduct in office. This statement of
charges sets forth the Commission’s jurisdiction and specifies the nature of the alleged
misconduct.

JURISDICTION

1. The Commission has jurisdiction of this matter pursuant to Article 6.1, § 4 of the
Arizona Constitution.

2. This Statement of Charges is filed pursuant to Rule 24(a) of the Rules of the

Commission on Judicial Conduct (Commission Rules).




3. Respondent has served as a city court magistrate in Pima County since 2002, and
was serving in his capacity as a judge at all times relevant to these allegations.

4. As a judge, Respondent is and has been subject to all provisions of the Code of
Judicial Conduct (Code) as set forth in Supreme Court Rule 81.

FACTUAL BACKGROUND

5. Respondent began an intimate, consensual relationship with an attorney (“Attorney
A”)! in approximately June 2008. Attorney A was then, and remains now, involved in private
practice criminal defense work that included appearances in Respondent’s court on behalf of
her clients. Respondent’s consensual relationship with Attorney A involved sexual contact for
a period of months, and remained an intimate relationship for at least the period of June 2008
through April 2009. During the time of their relationship and thereafter, Attorney A appeared
before Respondent on multiple occasions.

6. In July 2008, Attorney A introduced Respondent to Attorney B and attempted to
facilitate a “double date.” Respondent thereby obtained Attorney B’s personal cell phone
number. Attorney B is an assistant public defender and was assigned to Respondent’s
courtroom beginning in August 2009.

7. From October 2009 through October 2010, Respondent sexually harassed Attorney
B, in part by sending repeated and unwanted voice mails and text messages. Many of the
messages contained sexual innuendos or explicit sexual content, and through these messages

Respondent repeatedly pressured Attorney B to engage in a sexual relationship with him.

! Pursuant to the motion for a protective order filed herewith, disciplinary counsel has withheld
the names of attorneys whose conduct is not within the Commission’s jurisdiction from public
documents. The identities of the attorneys will be conveyed privately to Respondent’s counsel.

2




Attorney B did not encourage Respondent’s conduct and repeatedly advised him that she was
not interested in a sexual relationship with him. She also repeatedly reminded Responded that
a sexual relationship would be improper because of his position as a judge, her routine
appearances in his court, and the fact that he is married.

8. Between November 2009 and October 2010, Respondent left Attorney B at least
28 different voice mails, and sent her at least 85 text messages with personal and often sexual
content. At least three voice mail messages (left on December 7, 2009, and June 8 and 24,
2010) contained ex parte communications about cases pending before Respondent. Between
December 2009 and May 2010, Attorney B sent Respondent at least nine text messages
explicitly rejecting his advances.

9.  On December 3, 2009, at 4:29 p.m., Respondent left Attorney B a voice mail he
characterized as “an obscene message” in which he described a sexual act he wanted to
perform on Attorney B. On December 4, Respondent requested from the bench in open court
that Attorney B appear in his chambers later, and asked whether she received his message.
Attorney B told the judge she may have deleted it, although she had actually listened to it
numerous times to determine if Respondent actually made the obscene statements that she
initially heard on the message.

10. As directed, Attorney B appeared in chambers and Respondent offered to take her
to his friend’s downtown condo, and then repeated what he said on the voice mail. The

attorney told him he was crazy and disgusting. As she was leaving the judge fondled her

buttocks. There were no witnesses to this encounter. Shortly after she left chambers, at 11:32




a.m. on December 4, Respondent called and left another voice mail with a similar vulgar
message to ensure that she received the original message.

11. In approximately September 2010, Attorney B confided in Attorney A regarding
Respondent’s unwelcome and aggressive sexual harassment. Attorney B believes that Attorney
A shared the contents of that conversation with Respondent. Shortly thereafter, on October 14,
2010, Attorney B appeared before Respondent in . At the close
of the prosecution’s case, Attorney B moved to dismiss the matter for lack of jurisdiction
because the state failed to prove that the incident occurred within the city’s jurisdiction.
Respondent berated Attorney B on the record, accusing her of committing a fraud on the court
and wasting court resources.

12. Respondent’s reaction to Attorney B’s motion to dismiss was uncharacteristically
harsh and became the subject of significant speculation throughout the courthouse. Further, it
caused the acting Public Defender to question whether something more was going on between
Respondent and Attorney B because the Respondent’s comments suggested the possibility of a
personal motivation.

13.  On October 18, 2010, during his arraignment calendar, Respondent engaged in a
conversation with an attorney in the courtroom while court was not in session, but with the
recording equipment running, in which he discussed the pending motion to dismiss in

. Respondent specifically discussed his likely ruling and also repeated his belief that
Attorney B engaged in a “fraud” by failing to alert the court that the state would not be able to
meet its burden in proving jurisdiction before the trial began. Respondent engaged in similar

conversations with other prosecutors during the week of October 18.



14.  On October 20, at approximately 2 p.m. during an unrelated pre-trial conference,
Respondent requested that Attorney B avow to jurisdiction. Respondent then indicated that he
would require her to do so in all future cases, despite the fact that it is the prosecution’s burden
to prove jurisdiction.

15. Respondent separately engaged in additional improper conduct with another
attorney. In February 2009, Attorney A invited Attorney C, an assistant prosecutor, to a
concert with Respondent. Attorney A indicated that Attorney C should keep the invitation “on
the down low” because attending the concert with Respondent was “not really appropriate.”
The day after the concert, Respondent contacted Attorney C at work to request her personal
email address. Respondent thereafter sent inappropriate emails to Attorney C pursuing a sexual
relationship with her, which she declined. Attorney C has not practiced before Respondent
because she has specifically requested that she never be assigned to his courtroom.

ALLEGATIONS OF MISCONDUCT

14. As described above, Respondent engaged in a course of conduct from 2008 to
2009 involving both his personal and professional behavior that constitutes ethical misconduct.
His misconduct violates Rules 1.2, 1.3, 2.2, 2.3, 2.4, 2.8, 2.9, 2.10, 2.11, and 3.1. Respondent’s
misconduct also violates Supreme Court Administrative Order 92-33, which sets forth the
court’s sexual harassment policy, as well as the City of Tucson’s policy against discrimination
and harassment. Finally, Respondent’s actions also constitute a violation of the Arizona
Constitution, which forbids “conduct prejudicial to the administration of justice that brings the

judicial office into disrepute.” Article 6.1, § 4.




REQUESTED RELIEF

WHEREFORE, the Commission, upon conclusion of a hearing and a finding of good
cause, may recommend to the Supreme Court that Respondent be publicly censured and either
suspended or removed from judicial office; that costs be assessed against Respondent pursuant
to Commission Rule 18(e); that Respondent be precluded from serving as a judicial officer in
the State of Arizona at any time in the future; and that the court grant such other relief as may
be deemed appropriate, including discipline against Respondent in his capacity as a licensed
attorney, pursuant to the Court’s authority under Supreme Court Rule 46(c).

Dated this 28th day of December 2010.

COMMISSION ON JUDICIAL CONDUCT

AL

J enn er M. Perkins
D1501p11nary Counsel

Copies of this pleading delivered
via electronic and regular mail
on December 28, 2010, to:

Mark 1. Harrison

Mark P. Hummels

Osborn Maledon

2929 North Central Ave., Suite 2100
Phoenix, AZ 85012
mbharrison@omlaw.com

mhummels@omlaw.com

Counsel for Respondent
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Jennifer M. Perkins DEC 28 2010
Disciplinary Counsel (Bar #023087)
Commission on Judicial Conduct ARIZONA COMMISSION ON

(o] CT
1501 W. Washington St., Suite 229 JUDICIAL CONDBU

Phoenix, Arizona 85007
Telephone: (602) 452-3200

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning )
)
Judge Theodore Abrams ) Case No. 10-286
Tucson City Court )
Pima County ) MOTION FOR PROTECTIVE ORDER
State of Arizona )
Respondent. )

Disciplinary counsel hereby requests that the Commission on Judicial Conduct
(Commission) issue a protective order to govern the contents of pleadings in the above-
captioned formal case. An investigative panel authorized the filing of formal charges against
Respondent Judge Theodore Abrams based on allegations of ethical misconduct that involved
female attorneys. The Commission has no jurisdiction over the attorneys and some of the
conduct alleged involved sexual harassment of at least two attorneys.

Disciplinary counsel thus respectfully requests that the presiding member of the
hearing panel constituted in the above-captioned matter issue a protective order directing that
the parties refrain from referencing any of the attorneys involved by name in their pleadings,

which will be made public. Disciplinary counsel and counsel for Respondent should be further




® ¢

directed to communicate privately to the extent there are any questions as to the identities of
the attorneys referenced in the Statement of Charges or in Respondent’s forthcoming Answer.

Dated this 28th day of December 2010.
COMMISSION ON JUDICIAL CONDUCT

5@4///

J enmfer erkms
D15c1p11nary Counsel

‘ Copies of this pleading delivered
| via electronic and regular mail
on December 28, 2010, to:

Mark 1. Harrison

Mark P. Hummels

Osborn Maledon

2929 North Central Ave., Suite 2100
Phoenix, AZ 85012

mbarrison@omlaw.com
mhummels@omlaw.com

Counsel for Respondent
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Commission on Judicial Conduct

1501 W. Washington St., Suite 229 Jaw2 1201

Phoenix, Arizona 85007 ARIZONA COMMISSION ON

Telephone: (602) 452-3200 JUDICIAL CONDUCT
STATE OF ARIZONA

COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning )
)
Judge Theodore Abrams ) Case No. 10-286
Tucson City Court )
Pima County ) ORDER GRANTING MOTION
State of Arizona ) FOR PROTECTIVE ORDER
Respondent. )

Disciplinary Counsel filed a Motion for Protective Order on December 28, 2010, to which
Respondent’s counsel has not filed an objection. Based upon the request and good cause appearing,
IT IS ORDERED granting the Motion for Protective Order.
DATED this 21th day of January 2011
FOR THE HEARING PANEL

J( +
Timters | inFe.
Lawrence F. Winthrop

Presiding Hearing Panel Meniber

Copies mailed, e-mailed, or hand-delivered
on January 21, 2011, to:

Mark I. Harrison
Mark P. Hummels
Attorneys for Respondent

Jennifer M. Perkins
Disciplinary Counsel

By: m&é@_
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Jennifer M. Perkins JAN 27 201
Disciplinary Counsel (Bar #023087) ARIZONA COMMISSION ON
| Commission on Judicial Conduct JUDICIAL CONDUCT
‘ 1501 W. Washington St., Suite 229
| Phoenix, Arizona 85007

Telephone: (602)452-3200

Facsimile: (602) 452-3201
JePerkins@courts.az.gov

Mark I. Harrison (Bar #001226)
Mark P. Hummels (Bar #023283)
Osborn Maledon

2929 North Central Ave., 21* Floor
Phoenix, Arizona 85012-2793
Telephone: 602-640-9000

Mharrison@omlaw.com
Mhummels@omlaw.com

Counsel for Respondent

STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

State of Arizona

Inquiry concerning )
)

Judge Theodore Abrams ) Case No. 10-286

Tucson City Court )

Pima County ) STIPULATED RESOLUTION
)
)

Respondent.




COME NOW Judge Theodore Abrams, Respondent, through his attorneys,
Mark 1. Harrison and Mark P. Hummels, and Jennifer Perkins, Disciplinary Counsel for
the Commission on Judicial Conduct (Commission), and hereby submit the following

proposed resolution of this case pursuant to Rule 30 of the Commission Rules.

JURISDICTION
l. The Commission has jurisdiction of this matter pursuant to Article 6.1, § 4
of the Arizona Constitution.
2. Respondent has served as a city court magistrate in Pima County since

2002, and was serving in his capacity as a judge at all times relevant to these allegations.

3. As a judge, Respondent is and has been subject to all provisions of the
Code of Judicial Conduct (Code) as set forth in Supreme Court Rule 81.

PROCEDURAL BACKGROUND

4, On December 28, 2010, Disciplinary Counsel filed a formal Statement of
Charges after an investigative panel found reasonable cause to commence formal
proceedings. In lieu of responding to the charges, the parties instead agreed to a
stipulated resolution of the matter.

STIPULATED FACTS

5. Respondent began an intimate, consensual relationship with an attorney
(“Attorney A”) in approximately June 2008. Attorney A was then, and remains now,
involved in private practice criminal defense work that included appearances in
Respondent’s court on behalf of her clients. Respondent’s consensual relationship with

Attorney A involved sexual contact for a period of a few months, and remained a close,

3489964v2




personal relationship from June 2008 through April 2009. During the time of their
relationship and thereafter, Attorney A appeared before Respondent on multiple
occasions.

6. In July 2008, Attorney A introduced Respondent to Attorney B. Attorney
B later gave Respondent her personal cell phone number and email address. Attorney B
states that she did not provide her contact information for the purpose of allowing
Respondent to engage in personal communication, but rather to facilitate a “double date”
with Respondent’s friend. Attorney B is an assistant public defender and was assigned to
Respondent’s courtroom beginning in August 2009.

7. From October 2009 through October 2010, Respondent sent Attorney B
voice mails and text messages. Many of the messages contained sexual innuendos or
explicit sexual content, and through these messages Attorney B believed that Respondent
was pressuring her to engage in a sexual relationship with him. Attorney B declined to
engage in a sexual relationship with Respondent. In text messages that she retained,
Attorney B told Respondent that a sexual relationship would be improper because of his
position as a judge, her routine appearances in his court, and the fact that he is married.

8. Between November 2009 and October 2010, Respondent left Attorney B at
least 28 different voice mails, and sent her at least 85 text messages with personal and
often sexual content. Attorney B sent Respondent numerous responsive texts during this
same period. At least three voice mail messages (left on December 7, 2009, and June 8

and 24, 2010) contained non-substantive references to cases that had come before

Respondent.




9. In December 2009 and in May 2010, Attorney B sent Respondent at least
nine text messages explicitly rejecting his advances. During this same period of time,
however, from December 2009 through May 2010, Attorney B sent Respondent
numerous additional text messages which Attorney B did not preserve. Respondent
alleges that many of these messages were friendly in tone and even responsive to
Respondent’s comments, and did not explicitly or implicitly reject Respondent’s
advances.

10.  On December 3, 2009, at 4:29 p.m., Respondent left Attorney B a voice
mail that he described as “an obscene message” in which he described a sexual act he
wanted to perform on Attorney B. On December 4, Respondent requested that Attorney
B appear in his chambers later, and asked whether she received his message. Attorney B
told the judge she may have deleted it.

11.  After receiving the request from Respondent, Attorney B appeared in his
chambers and Respondent offered to take her to his friend’s downtown condo for sex.
She declined. Shortly after Attorney B left his chambers, at 11:32 a.m. on December 4,
Respondent called and left another voice mail with the same content as his December 3
message.

12. On October 25, 2010, a
complaint on behalf of Attorney B against Respondent alleging inappropriate,
unsolicited, and unwanted conduct of a sexual nature. Respondent was placed on

administrative leave pending an investigation conducted by the Pima County Superior

Court. The investigation concluded on December 9, 2010, with a memo recommending a




finding that Respondent engaged in sexual harassment based, in part, on the facts
described in the preceding paragraphs. On December 13, the presiding judge adopted the
investigator’s recommendation, and on December 22 the Tucson City Council issued a
Notice of Intent to Remove Respondent based on a finding of sexual harassment and
discrimination. The complaint, investigator’s deliberative memo, presiding judge’s
memo, and the city’s notice, all of which are now matters of public record, are each
hereby incorporated by reference.

13.  On October 14, 2010, Attorney B appeared before Respondent in

At the close of the prosecution’s case, Attorney B moved to

dismiss the matter for lack of jurisdiction because the state failed to prove that the
incident occurred within the city’s jurisdiction. Respondent criticized Attorney B on the
record, accusing her of wasting the court’s resources and of committing a fraud on the
court by allowing the court to empanel a jury and inform the jury that the relevant events
took place in Tucson when, in fact, the events did not take place within Tucson and the
court therefore did not have jurisdiction. The court had previously held hearings in the
case, including one with respect to a defense ex parte request for money for an expert
witness.

14. Attorney B felt that Respondent’s reaction to her motion to dismiss was
uncharacteristically harsh. During the investigation by Pima County Superior Court into

Respondent’s conduct, the acting Public Defender explained that she also believed his

reaction to be out of character and that it prompted her to ask Attorney B whether




something more was going on that would have caused this incident. That inquiry led to
the filing of the Complaint by the city attorney’s office.

15. On October 18, 2010, during his arraignment calendar, Respondent
engaged in a conversation with an attorney in the courtroom while court was not in
session, but with the recording equipment running, in which he discussed a potential
double jeopardy motion in . Respondent stated that he did not think the
issue was ripe before his court, and that his court lacked jurisdiction to find double
jeopardy. He also stated his concern with allowing defense attorneys to have the court
proceed to empanel a jury in a case in which the court lacked jurisdiction for the strategic
purpose of trying to secure a double jeopardy ruling in favor of their clients. Respondent
engaged in similar conversations with other prosecutors during the week of October 18.

16. On October 20, at approximately 2 p.m. during an unrelated pre-trial
conference, Respondent inquired of Attorney B whether the court had jurisdiction.
Respondent then indicated that he would require her to do so in all future cases, despite
the fact that it is the prosecution’s burden to prove jurisdiction. Respondent later called
Attorney B to let her know that he thought she had done an excellent job overall and to
apologize for his initial reaction to the jurisdiction issue.

17.  The investigator who reviewed Respondent’s conduct recommended a
finding that Respondent retaliated against Attorney B based on his actions related to the

case. The presiding judge adopted that recommendation in her

December 13 memorandum.




18.  In February 2009, Attorney A invited Attorney C, an assistant prosecutor,
to a concert with Respondent. Attorney A told Respondent that Attorney C had a “crush”
on him and was interested in a sexual relationship with him. The day after the concert,
Respondent contacted Attorney C at work to request her personal email address.
Respondent thereafter sent emails to Attorney C of a sexual nature. Attorney C has
practiced before Respondent’s court a few times, but has not appeared before Respondent
for any substantive hearing since February 2009.

AGREEMENT

19. Respondent admits that his conduct as stipulated above constitutes ethical
misconduct in violation of Rules 1.2, 1.3, 2.3, 2.4, 2.9, 2.11, and 3.1 of the Code of
Judicial Conduct. Disciplinary Counsel believes his conduct also violates Supreme Court
Administrative Order 92-33, which sets forth the court’s sexual harassment policy and
constitutes a violation of the Arizona Constitution, which forbids “conduct prejudicial to
the administration of justice that brings the judicial office into disrepute.” Article 6.1,
§ 4.

20.  Respondent acknowledges that his conduct warrants removal from the
bench. Respondent has resigned from the bench and agrees never again to seek or hold
judicial office. Respondent’s letter of resignation, submitted on January 18, 2011, and
effective on February 2, is hereby incorporated by reference.

21. Respondent acknowledges that the State Bar may be afforded an

opportunity pursuant to Rule 46(d) to recommend the extent, if any, to which lawyer

discipline should be imposed based on the record in this matter. If the State Bar chooses




to submit a recommendation, Respondent agrees not to challenge the State Bar’s
jurisdiction. Respondent reserves his right to dispute the State Bar’s disciplinary
recommendation and to oppose imposition of attorney sanctions.

22.  The parties agree to waive their rights pursuant to Rules 28 and 29 of the
Judicial Disciplinary Commission to appeal or challenge the charges in this matter. This
waiver does not preclude the parties from submitting briefs to the Arizona Supreme Court
concerning this matter.

MITIGATING AND AGGRAVATING FACTORS

23.  Respondent believes the following factors should be considered in
mitigation of his misconduct, pursuant to Commission Rule 19:

a) Lack of prior discipline and favorable judicial performance ratings.

b) Deep remorse and embarrassment.

c) Efforts to mitigate and rectify the consequences of Respondent’s
misconduct.

d) Cooperation with disciplinary authorities.

e) Respondent has already endured severe personal and professional
consequences for his conduct.

) Community service as an adjunct professor of law at the University
of Arizona and as a board member of the Rialto Foundation.

g2) Personal and emotional problems. Specifically, substantial physical

and mental health issues stemming from a near-fatal heart condition resulting in

open heart surgery in 2007, followed by a substantial rehabilitation period during




which Respondent developed severe depression, dependence on pain medication,
and intermittent and ongoing difficulties with impulse control.

h) Sincere and ongoing efforts to remedy the root causes of
Respondent’s misconduct.  Specifically, Respondent sought psychiatric help
before any allegations of improper conduct were made. He began treatment in
June 2010 with a Tucson psychiatrist, who diagnosed Respondent with opioid
dependence and anxiety disorder. Respondent was treated with Suboxone for
opioid dependence and with Ativan and Seroquel for anxiety, mood, and insomnia.

1) Following the allegations of misconduct at issue in this matter,
Respondent admitted himself to a residential treatment program in and received
intensive substance abuse and psychiatric treatment directed at the underlying
causes for his behavior. He has continued to receive treatment on an out-patient
basis following completion of the residential program.

24.  Disciplinary Counsel believes the following factors should be considered in
aggravation of Respondent’s misconduct, pursuant to Commission Rule 19:

a) The nature, extent, duration, and frequency of the misconduct, which
occurred over period of almost two years and involved at least 28 voice mail
messages and at least 85 text messages that, at a minimum, involved improper
communications from a judge to an attorney who regularly appears in his court.

b) Some of the misconduct occurred in Respondent’s official capacity

and during his workday at the courthouse.




) The nature and extent to which Respondent’s misconduct may have
injured other persons and respect for the judiciary. The basic facts of this matter
are already the subject of public discourse through local media coverage.
Respondent’s conduct involved primarily attorneys who were relatively
inexperienced and could be expected to appear regularly before him.

AGREED UPON SANCTION

25.  As noted above, Respondent acknowledges that his misconduct warrants
removal from office. Because Respondent has already resigned his judicial position, the
only sanction the commission may recommend to resolve this matter is a formal censure.
The parties thus agree that imposition of a formal censure is appropriate under the
circumstances.

OTHER TERMS AND CONDITIONS

26. This agreement, if accepted by the hearing panel, fully resolves all issues
raised in the Statement of Charges and may be used as evidence in later proceedings in
accordance with the Commission’s Rules. If the hearing panel does not accept this
agreement as a full resolution, then the admissions made by Respondent are withdrawn
and the matter will be set for hearing without use of this agreement.

27.  Respondent waives his right to file a Response to the Statement of Charges,
pursuant to Commission Rule 25(a).

28.  Both parties agree not to make any statements to the press that are contrary

to the terms of this agreement.




29.  Both parties will pay their own costs and attorneys’ fees associated with
this case.

30. Respondent clearly understands the terms and conditions of this agreement,
has reviewed it with his attorneys, and fully agrees with its terms.

31.  This agreement constitutes the complete understanding between the parties.

s 25

Dafe Signed/

WNV/W&&' ) a2y

J nifer Pérkins, Disciplinary Counsel ‘
Commission on Judicial Conduct Daté Sign/ed
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October 25, 2010

VIA HAND DELIVERY

Honorable Jan Kearney

Presiding Judge of the Superior Court
Arizona Superior Court in Pima County
110 W. Congress St., Tucson, AZ 85701

Honorable Antonio Riojas
Presiding City Court Magistrate
103 E. Alameda Street
Tucson, AZ 85701

* Re: Sexual Harassment Complaint - City Court Magistrate Abrams

Honorable Judge Kearney and Judge Riojas:

On September 21, 2010 | was contacted by , the City’s Acting Public
Defender. described a course of events that led me to believe a City
employee was the victim of sexual harassment and retaliation. The City
employee is an assistant public defender who appears regularly in Judge
Abrams’ court. The employee has saved numerous voice messages and text
messages from Judge Abrams. Based on this information, on October 22, 2010
I met with , the employee’s supervisor and the
employee to discuss the employee’s concerns and listen to the voice mail
messages.

Summary of Discussion

Prior to being admitted to the bar the employee had met Judge Abrams through
a mutual friend. This mutual friend and Judge Abrams attempted to set the
employee up with a man who turned out to be engaged. The employee did not
go out with this man. In the course of their efforts to make an arrangement the
mutual friend gave Judge Abrams the employee’s personal cell phone number.

For the last 14 months the employee has appeared in Judge Abrams’ court. At
first Judge Abrams mumbled inappropriate things as he walked past her such
as “gorgeous”, “nice tits” and “nice ass” and made slurping noises. Judge
Abrams began inviting the employee to coffee during work hours and for beer
after work. She went with him and the prosecutor assigned to the court one

CITY HALL -« 255 W. ALAMEDA - P.O. BOX 27210 - TUCSON, AZ 85726-7210
(520) 791-4221 *» FAX (520) 623-9803 « TTY (520) 791-2639
www.cityoftucson.org
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time for coffee and one time for beer. When she went to Club Congress for
beer Judge Abrams groped her under the table. She did not go with him again.
Judge Abrams repeatedly called the employee and left voice and text
messages for her. One time after court he asked her to come to his chambers
to pick up some paperwork. When she was there he asked whether she had
received a specific voice message. Though the employee had received the
message she said that she had not in order to avoid the embarrassment the
message would cause both of them. Judge Abrams repeated the message and
“arranged himself” several times; as the employee left the office Judge Abrams
grabbed her butt. When the employee checked her messages later he had
called to repeat the previous graphic message. During this time period Judge
Abrams reminded the employee of her probationary employment status and his
connections in the community. In July 2010, a co-worker told the employee that
Judge Abrams had been leering at her from outside of a court room. The
employee told Judge Abrams that she was not interested and to stop pursuing
her. He “somewhat stopped” at that point.

On October 14, 2010 the employee had her first jury trial which happened to be
in Judge Abrams’ court. At the end of the state’s case the employee made a
motion to dismiss because the state failed to prove jurisdiction and in fact the
incident occurred outside the City limits. Judge Abrams became upset and
accused the employee of violating her duty of candor to the court and
perpetrating a fraud upon the court, and used the term “bulishit”. He was
inappropriately upset and would not look at the employee. He denied the
motion and declared a mistrial. On the following Monday during arraignments
Judge Abrams told court room staff and the prosecutor that the employee had
used shady tactics. That afternoon he called the employee, but she did not
return the call. On October 19, 2010 the employee appeared in Judge Abrams’
court and waited 45 minutes. She asked another assistant public defender to
cover for her so she could return to the office. Judge Abrams sent the other
assistant public defender to get her. When the employee returned to court
Judge Abrams referred to her refusal to have a “heart to heart” with him. Judge
Abrams told the employee that she should avow to jurisdiction and as he said
this nodded his head at the prosecutor in a manner that made it seem like he
had discussed the matter with the prosecutor before court. Judge Abrams
turned off the tape during this proceeding.

When heard that Judge Abrams

appeared to be shifting the burden of proof from the state to the defense she
decided to discuss the matter with the presiding magistrate. At the time,

S— CONFIDENTIAL
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did not know about any of the interactions the employee had with Judge
Abrams. When she met with the presiding magistrate he had already heard
about the jury trial and expressed his observation that Judge Abrams was over
reacting to the situation. This caused to suspect that there something
more going on and she discussed the matter with the employee. After hearing
the employee’s description of what had been happening for 14 months,

called me to get advice on how to handle this employment situation.

Voice Messages

On October 22, 2010 the employee and | listened
to more than 20 voice mail messages left on the employee’s cell phone by
Judge Abrams. There are also many text messages that need to be retrieved -
from the phone. The voice messages include requests to see-the employee
and sex-related statements, as well as acknowledgements that the employee
was declining Judge Abrams’ advances. The voice messages are recorded on
the enclesed CD.

Conclusion

The nature of the complaint, the credibility and extent of the evidence, and the
City's obligation to provide a workplace free of unlawful discrimination led me to
file this complaint. The employee has agreed to participate in the investigation
and | will provide her name and contact information to the investigator upon
request.

Thank you for your attention to this matter.

Respectfully,

Martha M. Durkin

MMDAI

Encl.

— CONFIDENTIAL




Arizona Superior Court
Pima County
110 West Congress, 9" Floor
Tucson, Arizona 85701

Superior Court Human Resources Telephone (520) 740-3856
Jeff Grant FAX (520) 740-4253
Director TDY (520) 740-8887

DELIBERATIVE MEMORANDUM

TO: Honorable Judge Kearney Presiding Judge Pima County Superior Court
FROM: Lisa Ponder-Gilby, Employee Relations Coordinator
DATE: December 9, 2010

, SUBJECT:  Administrative Investigation
| Sexual Harassment, Retaliation
Focus: Tucson City Court Magistrate Ted Abrams

On October 25, 2010 a written complaint was filed by The
complaint was filed on behalf of an unnamed employee and alleged that Tucson City Court Magistrate |
Theodore (Ted) Abrams engaged in inappropriate, unsolicited and unwanted conduct of a sexual nature.
She further alleges that when she told a mutual friend about Judge Abrams’ advances, he began to retaliate
against her by treating her differently in court.

In order to establish an unlawful harassment-Retaliation violation under City of Tucson Directive #2.05-
8(II) and the Code of Conduct for Judicial Employees Canon 2.3, the evidence must show that:
e She was subjected to unwanted and unsolicited conduct of a sexual nature.
e The conduct was sufficiently severe and/or pervasive as to create a hostile, intimidating or
offensive working environment; or
1. Submission to such conduct is used as the basis for employment decisions affecting the individual
or
2. Submission to such conduct is made either explicitly or implicitly a term or condition of an

individual’s employment



Tucson City Court
Administrative Investigation
Sexual Harassment and Retaliation

initially establishes a prima facie case of sexual harassment, by stating that Judge Abrams
was inviting her to engage in sexual activities and making both implicit and explicit comments particularly
via cell phone voice and text messages. These comments include requests to meet him at his friend’s
downtown home, and explicit comments about her body such as on December 7, 2009 when during a
voice mail message he says the following, “Oh man, did you pick those pants to drive me insane? Oh,
you’re booty looked so fine. ...”.

The investigation has supported a claim of hostile work environment sexual harassment by showing that
the behavior engaged in was unwanted, unsolicited and was sufficiently severe and pervasive to create a
hostile and intimidating work environment. Furthermore, given the relationship a judge to an attorney
practicing in his/her courtroom, the evidence further shows that Judge Abrams’ behavior, while it may not
have been an explicit term of the victim’s employment, her acquiescence to the sexual conduct could
easily be construed to be an implicit term of her continued employment. Although Judge Abrams did not
supervise as a judge, he is in a position to affect the terms and conditions of her
employment and provide input for her evaluations.

Judge Abrams was not interviewed for this investigation; however, through his attorney, and via a written
personal statement he admits pursuing and sending voice and text messages of a sexual
nature to the employee. Also through his attorney, Judge Abrams claims that the employee in question did
not necessarily object to the sexual comments and that when the employee did advise Judge Abrams to
stop, he obliged. The evidence does not support this claim. There was no evidence produced to suggest
that the employee welcomed the sexual advances. In fact, there are at least nine (9) text messages in which
the employee advised Judge Abrams to stop asking her out and that his comments were inappropriate.
Although the messages may have occurred primarily on two days, there were multiple messages advising
Judge Abrams to stop asking her out. The text messages provided suggest that although Judge Abrams
may have stopped making these comments for a time, he would begin again.

In addition, at least two other female employees have testified they have been subjected to similar
treatment by Judge Abrams. In one case, an employee provided copies of e-mail messages which contain
sexual comments and innuendoes made by Judge Abrams. This employee’s e-mails also contain messages
to Judge Abrams advising him that she was willing to meet him in public, as friends only, but anything
more was inappropriate. Following this employee’s e-mail in which she agrees to see him only in public if
he “behaves himself,” Judge Abrams, responds several times at one point stating that he would, “attempt
to behave.” He then responds that, “you not really want me to behave so I probably won’t.”

Based upon the foregoing evidence, it is respectfully requested that the claim of sexual harassment be
upheld.

Page 2 of 4




Tucson City Court
Administrative Investigation
Sexual Harassment and Retaliation

In order to establish a prima facie case of retaliation, the complainant must show:
1. She engaged in a protected practice, by refusing the advances of Judge Abrams
2. Judge Abrams was aware of her refusals

3. She suffered a harm in that he treated her differently in court by refusing to allow her to state her case
for a dismissal with prejudice and instead deciding it is a mistrial.

4. The harm occurred because she engaged in protected conduct, by refusing Judge Abrams’ advances and
confiding in a mutual friend.

initially established a prima facie case of retaliation by providing evidence that as she
continued to reject his advances, he began to treat her differently in the courtroom.

Although Judge Abrams does not directly supervise he does have input into her evaluation
and may have influence over the public defender’s office decision to continue her employment.

opined that ultimately Judge Abrams became angry with her during a hearing because her

friend, . who she confided in about his advances, may have told Judge Abrams about

complaints concerning Judge Abrams’ sexual advances. According to
was involved in a consensual relationship with Judge Abrams and was angry with him. Shortly after

told about the sexual advances, another attorney who works with the friend advised
the employee that he heard Judge Abrams was trying to “get with”’ the employee. maintains
that it was shortly thereafter when he became angry with her when she attempted to file a motion to
dismiss with prejudice and he told her she was not properly making the request. Instead of allowing the
motion to dismiss, Judge Abrams declared a mistrial.

Through his attorney, and via his written personal statement, Judge Abrams denied that he retaliated
against . As evidence, he stated that sometime in July or August of 2010,

supervisor asked him to provide input into her evaluation. According to Judge Abrams, he did recommend
that pass her probation period, stating that she “did an excellent job, had good client control
and was a pleasure to have in court. Judge Abrams denied that he treated differently in the
courtroom when he insisted that the case be declared a mistrial.

Other testimony from supports the retaliation claim in that the
incident in the courtroom when Judge Abrams declared the case a mistrial was the whole reason that led to
the instant investigation due to the unusual behavior of the judge.

Determining whether or not Judge Abrams engaged in inappropriate judicial conduct with respect to the
claim that he engaged in ex-parte communications and did not follow protocol when declaring a mistrial is
beyond the scope of this investigation and a determination on this issue will be left with appropriate
judicial authorities.

Based on the foregoing, it is respectfully requested that the claim of retaliation be upheld.
Page 3 of 4




Tucson City Court
Administrative Investigation
Sexual Harassment and Retaliation

RECOMMENDATIONS:

1) Training of all judicial staff, to include judges, on proper and improper conduct and sexual harassment
in the work place. This training should include information on liability to the court as well as personal
liability. This training should also include very clear direction for employees on what to do and who to
talk with should they be subjected to any type of unwanted, unsolicited and offensive behavior. The
training should stress that it is important in all cases to address it sooner rather than later. Employees
should feel safe complaining about any types of inappropriate and/or offensive behavior whether
perpetrated by a co-worker or a judge. In addition, employees must be made aware of the ethical
violations of engaging in such conduct with a judge.

2) Training for all staff including judges, attorneys, law clerks and any other City of Tucson court staff on
the policy regarding sexual harassment, the City’s complaint procedure and investigation procedure. An
emphasis on the fact that contacting someone out of work and on personal cell phone or e-mail may still
be inappropriate and could result in disciplinary conduct, even though it is not done at the work site.
Complaints should be thoroughly investigated whether they are made in writing or verbally and regardless
of whether the behavior is reported by the alleged victim or a third party.

3) Judge Abrams should be subjected to discipline as appropriate per the City of Tucson Directives and
the Judicial Code of Conduct for engaging in inappropriate sexual comments and innuendoes, and
retaliating against in violation of City of Tucson Directive 2.05-8(IT) and the Code of
Conduct for Judicial Employees Canon 2.3.

Page 4 of 4




Arizona Superior Court
Pima County
110 West Congress
Tucson, Arizona 85701

Hon. Jan E. Kearney Telephone (520) 740-8782
Presiding Judge Fax (520) 740-8020

Division 9
MEMORANDUM
TO:
DATE: December 13, 2010
RE: Sexual Harassment Complaint: City Court Magistrate Theodore Abrams

On October 24, 2010, a written complaint was filed by the Chief Deputy City Attorney alleging
that Tucson City Court Magistrate Theodore Abrams had engaged in a course of inappropriate,
unsolicited and unwanted conduct of a sexual nature against an Assistant City Public Defender who
appears regularly in his court; and that when she told a mutual friend about Judge Abrams’s advances,
he retaliated against her by treating her differently in court. The matter was referred to the undersigned,
pursuant to an intergovernmental agreement with the City of Tucson, and the general administrative
authority of the Presiding Judge over the courts in Pima County. The matter was investigated by a
member of the Human Resources division of the Superior Court. The investigation included review of
telephone and court records and interviews of the victim and other witnesses, as well as materials
provided by Judge Abrams and his attorney. The final report and Deliberative Memorandum of the
investigator was received by the undersigned on December 9, 2010.

The undersigned concurs with and hereby adopts the findings and recommendations contained in
the investigator’s Deliberative Memorandum, which are incorporated herein by reference. The claims of
sexual harassment and retaliation are upheld. In addition:

1. The report refers to Judge Abrams’s conduct involving persons in addition to the victim
referred to in the complaint. While these factors are pertinent to the complained-of conduct, and thus
properly part of the investigation, the decision of the undersigned is solely based on and amply
supported by the evidence concerning the circumstances included in the complaint.

2. The undersigned has given the most careful consideration to the mitigating information
supplied by Judge Abrams, including:

A. He recognizes the inappropriate nature of his behavior toward the victim in the court

setting.



December 13, 2010
Page Two

B. He believes his behavior stems from the effects of a life-threatening medical problem
and surgery occurring approximately three years ago, including both psychological effects and opiate
addiction.

C. He sought help before he was faced with official action.

3. In addition, the evidence supplied by witnesses suggests that, with the exceptions noted in the
complaint, Judge Abrams’s addiction and conduct toward the victim did not significantly affect the
overall quality of his performance as a judge.

4. In deciding the appropriate course of action in this matter, the undersigned must consider not
only whether and to what extent Judge Abrams’s conduct requires sanctions in accordance with the
policies of the City of Tucson, but also what needs to be done to support the safety and welfare of city
employees and the City Court as a whole.

5. For the following reasons, it is the opinion of the undersigned that the complained-of conduct
may warrant termination of Judge Abrams from his judicial position:

A. As anew lawyer, the viclim in this case was particularly vulnerable to advances by a
judge before whom she frequently appeared. Judge Abrams contends that the victim’s behavior toward
him showed interest in his advances. Even if the evidence supported this claim, which it does not,
neither the medical issues raised by Judge Abrams nor the claimed conduct by the victim could excuse
his lengthy and aggressive sexual pursuit, including flagrantly obscene phone messages and improper
behavior within the courthouse.

B. The complained-of conduct included sexually-oriented comments occurring in the
courtroom and elsewhere in the courthouse, as well as in phone and text messages. In addition, the
phone and text messages also referred to the victim’s courtroom performance and to proceedings in the
judge’s court. The power of the judge in the courtroom thus colored the improper comments made
outside the courthouse. Judge Abrams’s conduct during the jury trial on October 14, 2010, could
reasonably have been perceived by the victim as retaliation in view of the tone of Judge Abrams’s
remarks, and his berating her for what was primarily a failure of the prosecution to recognize a
jurisdictional defect in the case.

C. While Judge Abrams acknowledges pursuing the victim inappropriately, he continues
to maintain that he does not feel he was harassing her. The record of his own phone calls and text
messages shows that Judge Abrams continued his pursuit in the face of the victim’s efforts to discourage
his attentions. In addition, it is hard to imagine that the content of some of the messages would have
been welcome under any circumstances whatever. This pattern of conduct, which continued after Judge
Abrams began treatment in June, 2010, and his apparent lack of judgment and awareness of the effect of
his actions, creates concern about his ability to restrain his conduct in the future.
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6. Additional action is needed to ensure that City employees avoid improper conduct and make
timely complaints if and when such conduct occurs. The Presiding Judge has no authority over City
employees not associated with City Court and thus may not direct the City Public Defender’s Office to
take any specific action. However, it is strongly urged that the Public Defender’s Office promptly
evaluate its sexual harassment training, emphasizing the responsibility of each City employee to make
timely complaints when sexually harassing conduct takes place, and the procedures for doing so.

7. The Presiding City Court Magistrate will take immediate steps to consult with the Presiding
Judge and the City Attorney’s Office for the purpose of evaluating the sexual harassment training
currently required of City Court personnel, including judicial personnel, and to implement such
additional training as may be required.

8. These proceedings concerning the sexual harassment complaint against Judge Abrams are
separate and distinct from any action that may be undertaken by the Arizona Supreme Court and the
Commission on Judicial Conduct, or the State Bar of Arizona.

9. With respect to Judge Abrams, the determination whether his judicial employment should be
terminated on grounds raised in the complaint is not within the authority of the Presiding Judge, but
rests, for purposes of this proceeding, with the City Council. This matter is therefore referred to the City
Council through its attorneys for such further action as may be appropriate under the circumstances. 1f
the City Council determines that Judge Abrams’s employment should not be ierminated, the matter may

be referred back to the Presiding Judge.
/&j é Zi /
@ E. KEARNEY b
siding Judge

Arizona Superior Court for Pima County

cc: Michael Storie, Esq.
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December 22, 2010

Hon. Theodore C. Abrams
4809 N. Paseo Del Tupo
Tucson, AZ 85750

Subject: Notice of Intent to Remove Pursuant to Tucson Charter Chapter V
Section 4.1

Dear Magistrate Abrams:
This notice is issued pursuant to the action of Mayor and Council taken on
December 21, 2010 when they voted to direct the City Attorney to prepare and

issue a notice of intent to remove you from office for cause.

Cause for Removal

On December 13, 2010, the Presiding Judge of the Superior issued the
attached report upholding ciaims of sexual harassment and retaliation filed
against you in your capacity as a City Magistrate. The contents of the Presiding
Judge's memorandum dated December 13, 2010 and the accompanying
memorandum from dated December 9, 2010 are
incorporated herein.

In accordance with Tucson Code Section 8-4 you are required to follow and
adhere to the City's rules of conduct and code of ethics contained in
administrative directives to the extent adherence does not affect judicial
independence or is not inconsistent with the Code of Judicial Conduct.

Administrative Directive 2.02-5, Rules of Conduct, Sections Il A. 11 and 19
require all City employees to:

11. Conduct themselves in a manner, on and off duty, that

a. does not compromise their ability, or that of other
employees, to perform assigned work and/or duties
in an efficient, non-discriminatory, and professional
manner;

b. does not discredit the City or department in a
manner that affects its ability to perform its mission;

CITY HALL * 255 W. ALAMEDA -« P.O. BOX 27210+ TUCSON, AZ 85726-7210
(520) 791-4221 « FAX (520) 623-9803 - TTY (520) 791-2639
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Hon. Magistrate Abrams
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C. does not cause the City or department to question
the employee’s reliability, judgment or trust-
worthiness in carrying out assigned responsibilities.

19.  Adhere to those provisions of the City Charter, City Ordinances,
City Administrative Directives, Department rules and regulations,
and Civil Service Commission Rules that relate to their
employment with the City.

Administrative Directive 2.05-8, Discrimination/Harassment Policy and
Mediation Complaint Procedures, provides that “consistent with existing city,
state, and federal laws, it is the policy of the City of Tucson to provide a work
environment free from discrimination and to promote Equal Employment
Opportunity (EEO) and equitable treatment of all employees.” Retaliation
against an employee who has opposed an unlawful discriminatory practice is
prohibited.

The City prohibits conduct that constitutes sexual harassment including verbal
or physical conduct of a sexual nature when such conduct has the purpose or
effect of interfering with an individual's work performance or creating a hostile,
intimidating or offensive work environment. Sexual Harassment is defined as
follows:

l. Sexual Harassment - Unwelcome sexual advances, requests for
sexual favors, or other verbal or physical conduct of a sexual
nature when:

1. submission to such conduct is made either explicitly or
implicitly a term or condition of an individual's employment;

2. submission to or rejection of such conduct by an individual
is used as the basis for employment decisions affecting
such individual;

3. such conduct has the purpose or effect of unreasonably
interfering with an individual’'s work performance or creating
an intimidating, hostile, or offensive working environment.

Sexual harassment includes, but is not limited to:

1. sexually suggestive, obscene, or lewd comments and jokes

2. sexual innuendoes and gestures

{A0031331.DOC/}
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3. sexually suggestive pictures or written materials (e.g.
posters, cartoons)

4, gender related labels such as “honey” or "sweetie”

5. leering, ogling, or drawing attention to a person’s body
6. unwelcome touching

7. sexual intimidation or exploitation

8. sexual assault

The Judicial Code of Conduct is consistent with the City administrative
directives. Rule 2.3 of the Judicial Code of Conduct reads as follows:

RULE 2.3. Bias, Prejudice, and Harassment

(A) A judge shall perform the duties of judicial office, including
administrative duties, without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by
words or conduct manifest bias or prejudice, or engage in
harassment, including but not limited to bias, prejudice, or
harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation,
marital status, socioeconomic status, or political affiliation,
and shall not permit court staff, court officials, or others
subject to the judge’s direction and control to do so.

(C) A judge shall require lawyers in proceedings before the
court to refrain from manifesting bias or prejudice, or
engaging in harassment, based upon attributes including
but not limited to race, sex, gender, religion, national origin,
ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, against parties,
witnesses, lawyers, or others.

(D)  The restrictions of paragraphs (B) and (C) do not preclude
judges or lawyers from making legitimate reference to the
listed factors, or similar factors, when they are relevant to
an issue in a proceeding.

{A0031331.DOC/}




Hon. Magistrate Abrams
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The attached Arizona Supreme Court Administrative Order 92-33 (Oct. 19,
1992), sets forth the judiciary’s sexual harassment policy including prohibition
against retaliation.

Conclusion

The investigation completed by the Superior Court clearly establishes that you
have violated the City’s administrative directives pertaining to discrimination and
sexual harassment. Your actions constitute serious misconduct and interfered
with the ability of your co-workers to perform their job duties in an efficient and
effective manner.

Based on the foregoing, the Mayor and Council intend to remove you from your
City Magistrate position effective January 19, 2011. You have the right to
present reasons why removal should not occur by requesting a hearing before
the Mayor and Council. Your written request for a hearing must be submitted to
the City Clerk’s Office on or before 5:00 p.m. January 3, 2011. Upon receipt of
your request the City Clerk will set the hearing on this matter for January 19,
2011 at the Mayor and Council’s regularly scheduled meeting.

Sincerely,

City Attorney

MR/MD/l
Enclosures

c: Michael Storie, Esq., by e-mail at mstorie@michaelstorie.com
City Clerk

{A0031331.DOC/}




January 18, 2011

VIA FAX: 791-5348

AND MESSENGER SERVICE
Mayor Bob Walkup

and Council

255 West Alameda Street
Tucson, AZ 85701

Re: Theodore Abrams

Dear Mayor Walkup and Council:

With this letter I am resigning my position as a Tucson City Court Magistrate

to be effective February 2,201 1. I am also withdrawing my request for a Due Process
Hearing,

Sincerely,

ks (e

heodore Abrams

c¢c:  Michael Rankin, Esq. (via fax: 623-9803)

crorated £a86E29:0) 821829825 Od 3YsM UHSHLUN:wWodd S@:e@ 1792-87-Nul




Commission on Judicial Conduct F! LE D

1501 W. Washington St., Suite 229 »
Phoenix, Arizona 85007 FEB 11 2011

Telephone: (602) 452-3200

JUDICIAL CONDUCT
STATE OF ARIZONA
COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning Judge )

) Case No. 10-286
THEODORE ABRAMS )
Tucson Municipal Court )
Pima County ) RECORD OF APPOINTMENT
State of Arizona ) OF HEARING PANEL

)

Respondent )
)

Acting pursuant to Rules 3(f) and 27(a) of the Rules of the Commission, Judge Louis Frank
Dominguez, Chair of the Commission, appointed Judge Lawrence F. Winthrop to serve as the
presiding member of the hearing panel in the above-entitled proceeding and designated the following
as members of the panel: Lloyd Claycomb, Louis Dominguez, Peter Eckerstrom, George Foster,
Sherry Geisler, Angela Sifuentes, and Tyrrell Taber.

DATED this 11th day of February 2011.

COMMISSION ON JUDICTIAL CONDUCT

(LeTZ [tarr

E. Keith Stott, Jr.
Executive Director

ARIZONA COMMISSION ON




Commission on Judicial Conduct
1501 W. Washington, Suite 229 F! LED
Phoenix, AZ 85007-3327
602-452-3200 FEB 2 4 2011
ARIZONA COMMISSION ON
STATE OF ARIZONA JUDICIAL CONDUCT

COMMISSION ON JUDICIAL CONDUCT

Inquiry concerning Judge )  Case No. 10-289
)
THEODORE ABRAMS )
Tucson Municipal Court )  ACCEPTANCE OF STIPULATED
Pima County )  RESOLUTION AND ORDER
State of Arizona )
Respondent )

The duly appointed hearing panel of the Commission on Judicial Conduct in the above-
entitled action hereby accepts the Stipulated Resolution signed by the Respondent and Disciplinary
Counsel for the following reasons: the issues set forth in the Statement of Charges have been
adequately resolved; the parties agree that the Respondent’s conduct in the underlying case warrants
a formal sanction; and the prompt and expeditious resolution of this case is in the best interests of
the public and the judiciary. Therefore, pursuant to Rule 30(b),

IT IS HEREBY ORDERED that the executive director of the Commission shall promptly
prepare and transmit the Commission’s Recommendation, along with the official record of these
proceedings, to the Supreme Court as r;aauired by Rule 29.

DATED this 24thday of February 2011.

COMMISSION ON JUDICIAL CONDUCT

i F WA~

Hon. Lawrence F. Winthr
Presiding Member of the Hearifig Panel




Copies of this pleading were mailed, e-mailed
and hand-delivered on February (X 5¥4, 2011 to:

Mark Harrison and Mark Hummels
Attorneys for the Respondent
Osborn Maledon

2929 North Central Ave., Suite 2100
Phoenix, AZ 85012

Jennifer M. Perkins

Commission on Judicial Conduct

1501 W. Washington Street, Suite 229
Phoenix, Arizona 85007

By: a7

Clerk of the Commission
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Inquiry concerning ) Case No. 10-286
)
THEODORE ABRAMS )
Tucson Municipal Court )
Pima County ) MINUTE ENTRY AND ORDER
State of Arizona )
Respondent. )
)

The hearing panel duly appointed by the chairperson of the Commission on Judicial Conduct
to consider evidence and file recommendations in the above-entitled action convened at 3:30 p.m.
on February 11, 2011, with the following panel members in attendance: Lawrence F. Winthrop,
presiding member, Louis Frank Dominguez, Peter J. Eckerstrom, George H. Foster, Jr., Sherry L.
Geisler, and J. Tyrrell Taber. Lloyd K. Claycomb and Angela H. Sifuentes were excused and did
not participate in the hearing. E. Keith Stott, Jr., executive director of the Commission on Judicial
Conduct, and Barbara M. Wanlass, clerk of the commission, were also present. Counsel for the
parties were not present. A court reporter was not present.

The meeting was called to consider the Stipulated Resolution (“stipulation”) jointly filed by
Jennifer Perkins, Disciplinary Counsel, and Mark Harrison and Mark Hummels, counsel for the
Respondent, on January 27,2011. Copies of the stipulation and related attachments were distributed
via e-mail to the panel members in advance of the proceeding. The members of the hearing panel

discussed the admissions and conditions contained in the stipulation and unanimously agreed to

accept the stipulation and to attach a copy to its recommendations.




After further consideration, the hearing panel unanimously approved recommendations that
the Respondent be censured for his conduct, that Respondent be enjoined from future service as a
judge or judicial officer, and that Disciplinary Counsel be instructed to file a brief with the Arizona
Supreme Court concerning the appropriate sanction in this case and possible disciplinary action
against the Respondent by the State Bar of Arizona.

Finally, the hearing panel authorized the presiding member to sign minute entries, orders and
recommendations pertaining to the case and to review Disciplinary Counsel’s brief.

NOW, THEREFORE, IT IS ORDERED that the executive director of the commission shall
prepare proposed recommendations for the hearing panel and that disciplinary counsel shall prepare
a brief to file with the supreme court, both documents to be reviewed by the undersigned.

DATED this 24th day of February 2011,

FOR THE HEARING PANEL

Glamgnne | Wz
Hon. Lawrence WinthroM
Presiding Member

Copy sent via U.S. mail and e-mail
transmission on February &{5%4 2011 to:

Mark Harrison and Mark Hummels
Counsel for the Respondent

Jennifer Perkins
Disciplinary Counsel

by:
Clerk of the Commission
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Inquiry concerning Judge
Supreme Court No. JC-11-001
THEODORE ABRAMS
Tucson Municipal Court
Pima County
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Commission Case No. 10-286

RECOMMENDATIONS
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Respondent

On December 28, 2010, the Commission on Judicial Conduct (“Commission™) filed a
Statement of Charges against Tucson Municipal Court Judge Theodore Abrams (“Respondent™)
following a finding of reasonable cause by a three-member investigative panel assigned to oversee
the investigation in this case. Simultaneously, the Commission chairperson appointed an eight-
member hearing panel to hear and take evidence in the case and designated the undersigned as the
presiding member of the panel.

OnJanuary 27,2011, counsel for Respondent and Disciplinary Counsel submitted a Stipulated
Resolution (“Stipulation™) to thé hearing panel in which Respondent admits his conduct, acknow-
ledges that his conduct warrants removal from the bench, notes his resignation from the bench, and

agrees never again to seek or hold judicial office. The stipulation and its related attachments are

incorporated herein by reference.




Respondent also acknowledges that the State Bar of Arizona (“State Bar””) may be afforded an
opportunity pursuant to Rule 46(d) to recommend the extent, if any, to which lawyer discipline
should be imposed based on the record in this matter. If the State Bar chooses to submit a recom-
mendation, Respondent agrees not to challenge the State Bar’s jurisdiction, but reserves his right to
dispute the State Bar’s disciplinary recommendation and to oppose imposition of attorney sanctions.
Both parties agree to waive their rights to appeal or challenge the charges in this matter, which
waiver does not preclude the parties from submitting briefs to the court concerning the underlying
issues in this case.

On February 17, 2011, the hearing panel met to discuss the terms of the Stipulation and
unanimously voted to accept it and to authorize Disciplinary Counsel to submit a brief to the court
explaining the panel’s concern as to whether the filing of this recommendation will or will not
preclude the State Bar from taking further action against the Respondent either during or at the
conclusion of these proceedings.

As part of the Stipulation, the Respondent waived his right to appeal and all other procedural
rights set forth in Rule 29 of the Commission’s Rules. All of the conditions in the Stipulated
Resolution having been met, the hearing panel now recommends to the court that the Respondent
be censured for misconduct in office and permanently enjoined from serving as a judge or judicial
officer in the State of Arizona.

Because there is some uncertainty as to what constitutes a final determination in a judicial
discipline case that could affect the State Bar’s jurisdiction to seek sanctions against a former judge,
the hearing panel further recommends that the court’s final determination of this matter be held in

abeyance, if necessary, to allow the State Bar an opportunity to file its recommendation for




appropriate discipline of the Respondent under the Arizona Rules of Professional Conduct. See, In
Re Dean, 212 Ariz. 221, 129 P.3d 943. The hearing panel believes that the Respondent’s conduct,
which admittedly would merit removal had he not resigned from office, reflects upon his capacity
to practice law and that the court should resolve all issues pertaining to judicial and attorney
discipline in a single, comprehensive decision.

RESPECTFULLY SUBMITTED this 25th day of February 2011.

FOR THE HEARING PANEL

Sane F fiza
Hon. Lawrence F. Winthrép\)

Presiding Member

Copies of this pleading were delivered and
mailed this 25th day of February 2011 to:

Mark Harrison and Mark Hummels
Counsel for the Respondent

Osborn Maledon

2929 North Central Ave., Suite 2100
Phoenix, AZ 85012

Jennifer Perkins

Disciplinary Counsel

Commission on Judicial Conduct

1501 W. Washington Street, Suite 229
Phoenix, Arizona 85007

By:
Clerk of the Commission






