State of Arizona
COMMISSION ON JUDICIAL CONDUCT
Disposition of Complaint 13-088
Judge:

Wendy Morton

Complainant: Scott Holmberg
ORDER
The complainant alleged a superior court commissioner failed to timely issue
minute entry orders, failed to follow the law, and was biased.
Rule 1.2 of the Code of Judicial Conduct requires judges at all times to act in
a way that promotes confidence in the judiciary and to avoid both impropriety and
the appearance of impropriety. Rule 2.2 requires judges to uphold and apply the
law. Rule 2.16 requires judges to cooperate and be candid and honest with the
commission.
Based on the information presented by the complainant, obtained from
publicly available court records including the recordings of relevant hearings and
minute entry orders, and contained in Commissioner Morton’s responses to the
commission, the members of the commission determined the following:
1. Commissioner Morton clearly indicated that she would continue the
December 20, 2012, hearing to January 3, 2013, because one party had a
medical emergency and could not be present. She then improperly
proceeded to accept testimony from the opposing party regarding an
alleged amount of child support owed and then issued an order directing
payment of that amount within a specified amount of time to avoid the
issuance of an arrest warrant.
2. Although the commission does not find that Commissioner Morton was
intentionally misleading, her responses regarding this matter were
inconsistent, incomplete, and were initially provided without her having
carefully reviewed the record and thereby demonstrated insufficient
candor.
3. Commissioner Morton issued an arrest warrant for failure of the
complainant to pay a purge amount despite the fact that the complainant
did not receive notice and an opportunity to be heard on the issue. The
This order may not be used as a basis for disqualification of a judge.

commissioner was apprised of this lack of notice on at least four occasions,
but refused to quash the arrest warrant.
4. Her explanation that she lacked the authority to quash her own
improperly issued arrest warrant is specious.
5. The commission considered as mitigation the difficult nature of the case.
Commissioner Morton’s conduct as described above violated Rules 1.2, 2.2,
and 2.16.
Accordingly, Superior Court Commissioner Wendy Morton is hereby publicly
reprimanded for her conduct as described above and pursuant to Commission Rule
17(a). The record in this case, consisting of the complaint, the judge’s responses, and
this order shall be made public as required by Rule 9(a).
Dated: February 3, 2014.
FOR THE COMMISSION

Louis Frank Dominguez
Commission Chair

This order may not be used as a basis for disqualification of a judge.
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Complaint Supplement
The following is attached to the completed Complaint Form and intended to provide
certain supplemental information relevant to the complaint. Complainant ("Father"), is not
seeking a reversal of any prior decision or order of Commissioner Morton.

I.

Issues Presented

for Review

Commissioner Morton has a responsibility to follow the law and to abide by the rules set

forth in the Arizona Code of Judicial Conduct including but not limited to,

a

responsibility to

promote confidence in the judiciary, to promote impartiality and fairness, to perform judicial and

administrative duties and responsibilities competently, diligently, and promptly, to act without
bias, to insure all parties' right to be heard, and to supervise her

staffto insure that all staff

members also comply with the law and the Arizona Code of Judicial Conduct. At issue is:

1.

Whether Commissioner Morton issued timely Minute Entries in connection with
certain hearings the Commissioner conducted.

2.

Whether Commissioner Morton followed the law and proper court procedure by

conducting certain hearings in Father's absence.

3.

Whether Commissioner Morton acted with bias or in excess of her legal authority.

4.

Whether Commissioner Morton (and/or her staff) generally acted appropriately
and ethically pursuant to the law and the rules set forth in the Arizona Code

of

Judicial Conduct.

II.

Statement of Facts
On or about August

l6,20l2,the

Honorable Commissioner Wendy Morton conducted a

Review Hearing related to child support matters of Father. Commissioner Morton subsequently
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scheduled another Review Hearing for December 20,2012@1:30p.m. in order to review Father's

child support payment history since the August 16,2012 hearing.
On or about December 18, 2Ol2,Father fell

ill. Early morning on Decemb er 20,2012,

Father's symptoms significantly worsened and he was admitted to the Emergency Room at the
Shea Medical Center in Scottsdale, Arizona where he was treated by

Father was given

IV fluids

Dr. Stephen Andersen, MD.

and Morphine among other drugs for his illness. Father was released

from the hospital late morning on December 20,2102 at which time he was specifically advised
by hospital staffthat the effects of his medications to include Morphine, would last at least 6-7
hours to include dizziness, sleepiness, weakness, confusion, and the like. Father was not allowed
to be released from the hospital or to drive on his own and without assistance. Later in the

morning on December 20,2012, Father contacted Commissioner Morton's Division by way

of

telephone to advise her division staffof Father's illness and to seek guidance in advance of the
scheduled Review Hearing. Father was instructed to file a Motion to Continue and to fax same

to Commissioner Morton's Division at (602) 372-3018. At approximately 12:00pnr, Father
faxed a handwritten Motion to Continue to Commissioner Morton's Division together with
several exhibits evidencing his illness, hospitalizatiorl and confirmation he was treated with, and

under the influence of, strong medications such as Morphine among other drugs.
On or about January 3,2013 @9:00any Commissioner Morton conducted a Review

Hearing in connection with Father's Motion to Continue. Father did not attend this Review

Hearing. During this Review Hearing, Commissioner Morton issued a child support a:rest
warrant against Father ex parte, with a purge amount of $10,000.
On or about January 9,2013, two separate Minute Entries (dated December 20,2012 and
January 3,2013 respectively) were filed by Commissioner Morton's Division related to the
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Review Hearings which were conducted by Commissioner Morton in Father's absence on
Decernber 20,2012 and January 3,2013 respectively:

1.

Inthe Minute Entry dated December 20,2012 but not filed by Commissioner Morton
trntil January 9,2013, the Commissioner ordered among other things, that Father pay
a purge amount

of $1,399.50 by December 21,2012 at 4:30pm. The order further

stated among other things,

if Father did not pay this purge amount

as ordered, the

purge amount would be increased to $3,000. These orders were issued despite that
this Review Hearing was conducted in Father's absence as previously stated, and
continued to January 3,2013 (see Exhibit

"A").

2. In the Minute Entry dated January 3,2013 but not filed by Commissioner Morton
until January 9,2013, the Commissioner ordered among other things, that Father's
purge amount be increased to $10,000 fromthe $3,000 purge amount ordered during
the Review Hearing which had been conducted (continued) on December 20,2012.

Commissioner Morton further ordered among other things, that a child support arrest
warrant be issued against Father (see Exhibit

"8").

Important to note, is that these two Minute Entries were not filed by Commissioner

Morton's Division until six days after the Review Hearing was conducted on January 3,2013,
and some 20 days after the Review Hearing which was conducted on December 20,2012,

respectively. Moreover, and equally important to note, is that the Review Hearing scheduled for
January 3,2013 was not listed on the parties' online Family Court Docket nor was

it indicated on

Commissioner Morton's online Court Calendar prior to the Review Hearing date and time
January 3,2013

@9:00am Point of fact, the online Family Court Docket

of

and the

Commissioner's online Court Calendar did not reflect this Review Hearing until after the Review
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Hearing already occurred. Subsequent investigation by Father by way of his discussion with a
Family Court Administration Clerk revealed among other things, that this Review Hearing was
inputted and the computer entry "time stamped" on the online Family Court Docket and
Commissioner Morton's online Court Calendar on the afternoon of January 3,2073, well after
the Review Hearing had concluded. Consequently, Father had no notice of either Commissioner

Morton's orders resulting from the Reviewing Hearing which was conducted on December 20,
201.2, or the Review Hearing which was conducted on January

3,2013 by Commissioner Monon

wherein a child support arrest warrant was issued against Father with a purge amount of $10,000,

until after January 3,2013.
On or about January 4,2013, Father filed an "Emergency Motion to Quash Arrest
Warrant/Request for Hearing". Father had learned of the Review Hearing that was conducted
the prior day and the issuance of the child support arrest warrant by way of his ex-wife, during a

highly contentious "discussion". In Father's emergency motion, Father among other things,
motioned Commissioner Morton to quash the arrest warant due to the fact that Father did not
receive proper notice of the hearing during which the Commissioner issued the arrest warrant.
Father further requested a hearing to address these matters in the courtroom (see Exhibit "C").
On or about January 28,2013, Commissioner Morton denied Father's emergency motion
and reaffirmed the child support arrest warrant in her Minute Entry dated that same date (see

Exhibit "D").
On or about February 8, 2013, Father filed a "Motion to Reduce Child Support Purge
Payment/Renewed Motion to Quash Arrest Warrant" wherein Father requested that
Commissioner Morton lower the purge payment amount as being excessive, due to Father's dire

financial circumstances. Father further motioned Commissioner Morton to quash the child
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support flrest warrant for a second time, due to the fact that Father did not receive proper notice

of the hearing during which the Commissioner issued the child support arrest warrant (see

Exhibit "E").
On or about February 27,2013, Commissioner Morton denied Father's motion in her

Minute Entry dated that same date (see Exhibit "F").
On or about March 12,2013, Father filed a "Notice of Purge Payment/Request to Quash

Arrest Warrant". Attached to this pleading, was a printout from the Child Support Clearinghouse
evidencing the fact that Father had paid $10,106.36 to the Child Support Clearinghouse since
January 3,2013, pursuant to the Commissioner's orders issued that same date (see Exhibit

"G").

On or about March 16, 2013, Father was informally advised telephonically by a staff
member in Commissioner Morton's Division that Father's motion was denied without further

explanation. Commissioner Morton's staffverbally suggested that Father file a motion to clarify
the Commissioner's decision. Father's motion was formally denied without explanation on or
about

April 1,2013 in a Minute Entry

dated that same date (see Exhibit

"H").

On or about March 19, 2013 and at the suggestion of Commissioner Morton's staff,
Father filed a "Motion for Reconsideration/Request for Clarification" wherein Father motioned
Commissioner Morton to reconsider her decision and to quash the child support arrest warrant
because the purge payment had been made in

fuIl.

Father further requested that Commissioner

Morton clarify and provide Father with guidance in the event she did not quash the child support
a:rest warrant, so that Father may better understand why his motion(s) had been denied, and so
Father could take steps to resolve the matter to the benefit of all of the parties involved (see

Exhibit "I").
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On or about April 3,2013, Commissioner Morton denied Father's motion without

providing any cladfication regarding her decision(s) in a Minute Entry dated that same date. The
Commissioner did however, order that the record reflect that Father "may resolve the Child
Support Arrest Warrant by either payng the purge or surrendering to the Maricopa County

Sheriff s Office". Father notes again that he has in fact paid the purge amount in fulIand
provided Commissioner Morton with a statement from the Child Support Clearinghouse
evidencing same (see Exhibit "J").

III.

Law

Aruona Code of Judicial Conduct in its entirety.
Arlzor:a Revised Statute 25-681states in relevant text:

A. In any action or proceeding pursuant to section 25-502, on motion of a party or on its
own motion the court may issue a child support arrest warrant if the court finds that all of the

following apply to the person for whom the wa:rant is sought:

L The person was ordered by the court to appear personally at a specific time

and

location.

2. The person received actual notice of the order, including a warning that the failure to
appear might result in the issuance of a child support arest warrant.

3. The person failed to appear as ordered.

B. The judicial officer shall order the child support arrest warrant and the clerk shall issue
the warrant. The wa:rant shall contain the name of the person to be arrested and other

information required to enter the warrant in the Arizona criminal justice information system. The
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warrant shall command that the named person be arrested and either remanded to the custody

of

the sheriff or brought before the judicial officer or, if the judicial officer is absent or unable to
act, the nearest or most accessible judicial officer of the superior court in the same
waJ:rant that is issued pursuant to this section remains in effect

county. A

until it is executed or extinguished

by the court.

C. The court shall determine and the warrant shall state the amount the arrested person
shall pay in order to be released from custody.

D. For the purposes of this article, "child support arrest warrant" means an order that is
issued by a judicial officer in a noncriminal child support matter and that directs a peace officer

in this state to arrest the person named in the warrant and bring the person before the court.

VI.

Argument

Commissioner Morton continued the Review Hearing scheduled on December 20,2012

to January 3,2013. Despite continuing the Review Hearing on December 20,2012,
Commissioner Morton proceeded to effectively conduct the Review Hearing in Father's absenceo
and certain orders were issued related to Father's child support obligation. Commissioner

Morton did not issue

a

Minute Entry ordering the new hearing date of January 3,2013 or enter

the new hearing date of January 3,2013 onthe Family Court Docket until after said Review

Hearing had already occurred. Consequently, Father did not receive o'actual notice of the order,
including a warning that the failure to appear might result in the issuance of a child support arrest
warrant".
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During the Review Hearing conducted on January 3,2013, a child support arrest warant
was in fact issued against Father in Father's absence, with a purge amount of $10,000. This
represented an arbitrary increase in the amount of the prior purge amounts of $1,399.50 and

$3,000 respectively, ordered at the Review Hearing conducted on December 20,2012 in Father's
absence which as previously stated, had been continued.

A warrant that is issued pursuant to ARS 25-502 remains in effect until it is executed or
extinguished by the

court.

The court shall determine and the warrant shall state the amount the

arrested person shall pay in order to be released from custody. In her Minute Entry dated
January 3,2013, Commissioner Morton ordered that Father pay $10,000 to the Child Support

Clearinghouse in the form of a purge payment. Father has paid the purge amount of $10,000 to
the Child Support Clearinghouse in accordance with Commissioner Morton's orders dated
January

3,2013. Father has provided Commission Morton with evidence of these payments.

Commissioner Morton has denied Father's motion to quash the child support arrest warrant
despite Father having paid the purge amount and the Commissioner has provided no significant

clarification regarding her decision or findings that would support that the child support arrest
warrant should remain active. Father's only option it seems, is to surrender himself to the
Maricopa County Sheriffs Office and to subject himself to an arrest, which is respectfully and in
Father's humble opinion, punitive, heavy handed, and not consistent with Commissioner

Morton's order dated January 3,2013.

Father respectfully submits that Commissioner Morton did not issue timely Minute
Entries in this matter, a fact which is easily verified, and indisputable. Father respectfully
submits that Commissioner Morton proceeded in excess of her legal authority by conducting the
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Review Hearing on December 20,2012 n Father's absence and issuing certain orders related to
Father's child support obligatior5 because this Review Hearing had arguably been continued.
Father further respectfully submits that Commissioner Morton proceeded in excess of her legal

authority by conducting the Review Hearing on January 3,2013 and by issuing a child support
arrest warrant with a $10,000 purge amount because the Commissioner did not provide Father

with advanced notice of said Review Hearing in accordance with ARS 25-502 and ARS 25-681.
When Commissioner Morton was notified of her division's failure to issue timely Minute Entries
or to schedule the January 3,201.3 Review Hearing on the Family Court Docket in a timely

manner, Commissioner Morton failed to exercise discretion which she has a dut), to exercise
when she denied Father's motion(s) to quash the child support arrest warrant. Moreover and
after Father paid the purge amount ordered by Commissioner Morton on January 3, 2013, the

Commissioner's decision to deny Father's motion to quash the child support arrest warrant was
not only in excess of her legal authority and a failure to exercise discretion which she has a duty

to exercise, but also arbitrary, capricious, and an abuse of discretion.
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JUDICIAL BRANCH OF ARIZONA
Honorable Wendy S. Morton
Superior Court Commissioner

COI..INTY OF MARICOPA
201 W. Jefferson St., Suite 5D
Phoenix, Arizona 85003

Phone: (602) 372-3021

Fax: (602) 372-8600
mortonw@superiorcourt. maricopa. gov

July 22,2OL3

Commission on Judicial Conduct
1501W. Washington Street, Suite 229
Phoenix, AZ 85007
Dear Members of the Commission:
Thank you for the opportunity to respond to the complaint filed by Mr. Holmberg in FC2006-0527L2.
The litigants in the case are Scott Holmberg, (Father), Julia Mraovich (Mother) and the State of Arizona,
Ex Rel. Department of Economic Security, represented by Assistant Attorney General Robert Gilliland.
The one substantive hearing that was held before with all parties present was an evidentiary hearing on
child support enforcement held on August t6,20L2. I also held hearings on December 20,2012, January
3,2013 and June 20,2O\3; however, Mr. Holmberg was not present at those hearings.

History
This case results from a Petition to Enforce Support on August L9,zOtL, filed by the State of Arizona on
behalf of Obligee/Mother. That petition is currently pending. (See Attachment A).
On December L5,20LL, Mr. Holmberg had an enforcement hearing in which he was found in contempt
and ordered to pay a purge of 5500.00. (See Attachment B). On December 16,20tt, he filed a Motion
for Reconsideration, which was denied on December 20,20L!. (See Attachment C). December 20,20L!,
Mr. Holmberg failed to pay the purge as ordered and a child support arrest warrant was issued for his
arrest. (See Attachment D). Mr. Holmberg paid the aforementioned purge on January 6,2OL2, and the
warrant was quashed. When the warrant was quashed, a new hearing date of June 2t,20L2, was set.
(See

Attachment

E).

ln May, 2072,|was the Judicial Officer assigned to the Enforcement Court calendar. Mr. Holmberg filed
a motion to continue the June 2L,2OL2 hearing. lgranted his motion to continue and reset the hearing

to August t6,2OtZ at 2:30 p.m. (See Attachment

F).

On August L6,2OL2, Mr. Holmberg appeared for his hearing. Following the presentation of evidence,

I

found Mr. Holmberg in contempt of court for failing to comply with a valid support order under the
terms of the Court Order and in conformance with the statute. The court has the authority to impose
sanctions for failure to properly pay child support. I ordered Mr. Holmberg to pay his child support
obligations on time, in full, for a court-monitored period of 24 months. I also set a follow-up court
hearing date for December 20,2OL2. Mr. Holmberg was advised of the next court date on the record,
and was provided the court date in writing before he departed the courtroom. A routine minute entry
was issued and mailed to him. (See Attachment G). Mr. Holmberg failed to appear for hearing on
December 20,2OL2.

December 20, 2012 Hearine
On December 20,2012, Mr. Holmberg failed to appear for court. I entered his default. Mr. Holmberg
was determined to be in contempt of court for failure to comply with the child support order. I
determined not to issue a warrant at that time. lnstead, I set a purge of 51,399.50, the amount of child
support unpaid. (See Attachment H).
On December27,2OL2,Mr. Holmbergfiled a motiontocontinuethe December20,2Ot2 hearing.l That
motion was filed too late and had no legaleffect.
lssuance of the Warrant
Mr. Holmberg failed to appear for the hearing on January 3, 2013. During the hearing the court was
advised by the assigned Assistant Attorney General and Obligee/Mother that Mr. Holmberg had not
made any child support payments and was approximately S1O,OOO.OO in arrears for child support. The
court proceeded with the hearing, entered his default for his non-appearance, and found him in
contempt.2 The State requested a child support arrest warrant with a SIO,OOO.OO purge. I issued that
warrant as authorized by A.R.S. 525-681 and Rule 94, Arizona Rules of Family Court Procedure. (See
Attachment l). Mr. Holmberg asserts that he paid the purge; however, court records do not reflect a
purge payment for the January 3, 2013 warrant.3
Legal Treatment of the Warrant

Procedurally, Mr. Holmberg filed an "Emergency Motion to Quash Order for Arrest Warrant/Request for
Hearing" on January 4,2O!3. This pleading was delayed in getting to the Enforcement Court because it
was delivered to the assigned judge. After the motion was forwarded to me, I issued a Minute Entry on
January 24,2OL3 denying the motion. (See Attachment J). Subsequently, Mr. Holmberg filed another
motion on February 8, 2013 entitled "Motion to Reduce Child Support Purge Payment/Renewed Motion
to Quash Arrest Warrant." This motion was also delivered to the assigned judge, which delayed receipt
of the motion to the Enforcement Court. I denied the motion in a Minute Entry dated February 27 ,
2013. (See Attachment K). Mr. Holmberg then filed on March L2,2013 a "Notice of Purge
Payment/Request to Quash Warrant," which from his description appeared to be child support
payments and not purge payments because there was no standard purge payment receipt provided. As
a result, I denied his motion. (See Attachment L). On March L9,2OL3, Mr. Holmberg also filed "Motion
for Reconsideration/Request for Clarification". I denied the motion in a Minute Entry dated April 2,
2013. (See Attachment M).

1

The record of what occurred in court on December 20,2OL2, was reflected in a minute entry dated December 20,
2012. The date of the electronic filing of a minute entry is not within the control of a judicial officer. Once the
court approves a minute entry, it is electronically filed and docketed by the office of the court clerk. Mr.
Holmberg is correct that court records reflect that the minute entry was not docketed and electronically filed until
January 9,20L3. When I held a subsequent hearing on January 3,20L3,lwas unaware of the date that the minute
entry was filed and mailed. lt seems apparent from the record that Mr. Holmberg did not receive a copy of the
court's minute entry prior to the January 3, 2013 hearing.
2
The Court was unaware of the delay in publishing the prior minute entry and believed that Mr. Holmberg had
notice of the hearing. No contrary evidence was submitted to the court.
'On two other occasions when the purge has been paid and the court has either been handed a physical receipt
showing that Mr. Holmberg paid his purge or the purge payment was verified by the State, his warrants were
quashed. This is what occurred when he paid his purge on January 6,20t2 and on June 28, 2013. These payments
did not address the January 3,2013 warrant and purge.

2

Mr. Holmberg filed a special action appeal of the issuance of the January 3, 2013 warrant. The Court of
Appeals granted jurisdiction over the matter. The Court determined that Mr. Holmberg was entitled to
relief on the basis that he did not receive proper notice of the January 3, 2013 hearing. Upon receipt of
the Court of Appeals decision, I issued an order quashing the warrant and set an enforcement review
hearing. (See Attachment N).
Current Proceedings
An enforcement hearing was set on June 20,20L3. Mr. Holmberg was informed of the court date. He
filed an untimely motion to continue, which was found to lack good cause and was denied. Mr.
Holmberg did not appear at the hearing. At the hearing the State presented evidence that Mr.
Holmberg had not made any voluntary support payments since 2012. A warrant was issued with a
purge. (See Attachment O). On June 28,2073, Mr. Holmberg paid his purge (and a bit more)for a total
amount of 58,079.78. I received the State's motion to quash the warrant on July 3,2073, quashed the
warrant, and set the matter for another follow-up hearing on August 29,20L3 at 1:30 p.m. (See

Attachment

P).

to have been paid. lf he maintains his
monthly payments there will be no need for further enforcement proceedings. Therefore, it is likely that
Mr. Holmberg's matter will be resolved shortly. This court wants Mr. Holmberg, like any other obligor,
to simply fulfill his child support obligations as ordered. lndeed, the central focus of enforcement court
is to see that court child support orders are followed.

As of this writing, all or most of Mr. Holmberg's arrearages appear

Motion for Chanee of Judee/Judicial Comolaint
Mr. Holmberg filed a Motion for Change of Judge for Cause on May 29,2OL3. Petitioner filed an
objection on June 4,20L3. Based on Superior Court procedures, the Motion for Change of Judge was
immediately forwarded for ruling to Judge Carey Snyder Hyatt, then presiding Family Court Judge. ln
support of his motion, and seemingly central to his claim for recusal for cause, Mr. Holmberg's asserted
that the existence of a judicial complaint compelled recusal. Judge Hyatt disagreed, found that Mr.
Holmberg's assertion of prejudice was unfounded, and denied the motion. (See Attachment R). Mr.
Holmberg filed a Special Action to the Court of Appeals regarding the Change of Judge determination
and relief was denied.
Mr. Holmberds Allegations
Mr. Holmberg alleges that I am unprofessional, incompetent, and negligent. His also states that I did not
follow "proper court procedures and the law." Mr. Holmberg also alleges that I am arrogant. To this
end he cites to a Minute Entry issued on April 2,2OL3 and quotes: "LET THE RECORD REFLECT that
Respondent may resolve his Child Support Arrest Warrant by either paying the purge or surrendering to
the Maricopa County Sheriffs Office."a
Purpe Payments

Mr. Holmberg alleges that I failed to properly handle his payment of the purge. That is not accurate for
three reasons: (1) the amount purportedly tendered does not fully discharge the purge set by the cour!
a

The quoted passage is merely directional guidance informing the recipient of the order that there are two
methodologies for resolving the outstanding obligation as a matter of law. No adverse tone is intended by this
standard order

language.

3

(2) the documents he tendered to the court are not the type of documents routinely issued by the
Clearinghouse to reflect a purge paymenU and, (3) disputed pay downs or requests for relief after
payments are made are adjudicated after a hearing before the court with all parties present. Both the
State and the Petitioner disputed Mr. Holmberg's position that he had fulfilled his support obligations

and purge requirements.
Payments applied to arrearages through the Child Support Clearinghouse can be somewhat complicated
to the court process. All payments are tracked, but payments frequently derive from differing
sources. The bulk of payments often come from direct payments from the Obligor. But intercept
payments, also called involuntary payments, are also received and applied to the arrearage account.
The court is not entitled to learn the source of the intercept payment, only that an intercept amount has
been applied to the arrears. These may be reflected in Child Support Clearinghouse records, but
because these are not voluntary payments, they are not applied to any purge payments ordered.
lntercept payments may be reflected in Child Support Clearinghouse records, but may not be so
designated. They are not applied to purges because they are not voluntary payments.s At the hearing,
the information is generally provided by the State to the Enforcement Court judicial officer to address
the limited disclosure issue and, at the hearing, the State advises the Court whether payments reflected
in the Clearinghouse payment history are voluntary or involuntary payments. As a practice, then, the
court relies on the State to verify the payments made, voluntary and involuntary. And as noted, in this
case as currently postured, the State continues to assert that Mr. Holmberg has not made any voluntory
payments since 2012, with the exception of the purge paid on June 28,2OL3. (See Attachment O).
as applied

Additionally, the paperwork that I received from Mr. Holmberg purporting to be evidence of a purge
payment is not in the standard form that the court receives. The court typically receives a purge
payment receipt issued by Clearinghouse specifically for the purpose of the Obligor submitting the
receipt to the court. That is not what Mr. Holmberg tendered. This is not to say that Mr. Holmberg failed
to make a payment; he may have. However, the documents submitted by an Obligor, unless the
payment is a fully discharging purge receipt, are typically addressed at a hearing with the parties (the
State and Obligee) present. As indicated, no such hearing has been held and no such hearing can be held
until all of the parties appear before the court.

Mv Perspective
ln some ways, most of Mr. Holmberg's complaints arise from the January 3,20L3 hearing. ln turn, the
January 3, 2013 hearing arises out of the December 20,2OL2 hearing, which Mr. Holmberg chose not to
attend. lt is clear that if he had attended the December 20th hearing, he would have had actual notice of
the January 3,20L3 hearing.
Additionally, having had the opportunity to review the record in preparation for this response, in
retrospect, I may have been able to ascertain the lack of notice for the January 3'd hearing and taken
action to resolve the administrative problem that led to the issuance of a warrant without appropriate
notice. Because of the way Enforcement Court operates, largely driven by the State and Obligee in the
first instance and payment by the Obligor in the second instance, the court is mostly reactive. lf the
court had been more pro-active, it is possible that I would have discovered the notice issue before the
warrant was issued; however, once the warrant was issued, its undoing was problematic for reasons
s

Frequently a delinquent account has both a purge and arrears unless the purge payment is made quickly before
another monthly obligation becomes due and owing. Therefore, it is not uncommon for an Obligor to "clear" a
purge and still have an arrearage for child support.

4

statedbelow. Asaresultoftheexperienceinthiscase, lhavetakenstepstomodifymyproceduresso
that I personally verify that proper notice of the hearing was achieved when a party fails to appear for
hearing before issuing any rulings.s

a

further explanation and not as a means to deflect criticism of me, it occurs to me that there is
some context that informs the events. Mr. Holmberg's non-appearance was not unique to the January
3'd hearing. He had failed to appear for the preceding hearing. Further, it is not uncommon for Obligors
appearing before the Enforcement Court to claim that they have made undocumented payments and/or
failed to receive notice. ln this particular case, the State and the Obligee/Mother was advising the court
that Mr. Holmberg had not made child support payments and had not discharged his purge or arrears at
the criticaltime the January 3,2OL3 warrant was in effect. His filings to the contrary merely suggested
the setting of a hearing, which could not be set at that time because of his non-appearance. Even when
Mr. Holmberg made a substantial payment, the payment did not fully satisfy the purge nor the
accumulated past due child support. As a result, it would not have resulted in quashing the warrant
without a further hearing. The further hearing could not occur because Mr. Holmberg had an
outstanding warrant and, until the warrant was quashed, was not in custody. Therefore, the court
would not set a hearing until either the purge amount was paid in full or Mr. Holmberg was incarcerated
on the warrant. Even then, the proper procedure would have been to set and hold a hearing to
determine if the partial payment of the purge was sufficient to warrant a modification of the purge
amount and order Mr. Holmberg's release or the warrant quashed depending on the circumstances,
The primary means for the court to correct matters such as the one that occurred here on January 3,
2013, especially given the factual dispute, would be to hold a hearing with all parties present. That did
not and could not have happened with the warrant outstanding. A more thorough and closer
examination of the filings would have occurred when a hearing was set, but it was not. lt is unfortunate
that this confluence of events resulted in a warrant being issued when Mr. Holmberg did not apparently
have notice ofthe January 3,2OL3.
By way of

Nevertheless, the process ultimately worked with the Court of Appeals reviewing a trial judicial officer's
decision and setting it aside. As a result, the January 3'd warrant was quashed.
Finally, I would like to convey to the Commission that sometimes, if not often, the proceedings before
the Enforcement Court can be contentious as between the parties and sometimes between the Obligor
and the process. As a result of the very nature of the work done at this court parties are sometimes
upset with the court and the process. Notwithstanding the parties' and Obligors' feelings, I do not take
my role there as being a disciplinarian, but rather as a facilitator to achieve compliance with the trial
court's support orders. This role is not just punitive, though the court does impose sanctions, but seeks
to bring the Obligor into compliance sometimes providing job referral material, setting up payment
plans, and accurately correcting the record so that the obligation is for what is precisely owed and not
more. My goal is to have the cases move out of Enforcement Court so that the Obligor pays what is
ordered and the Obligee receives what is ordered in accordance with the terms of the order.
ln this case, Mr. Holmberg has physically appeared only once before me. I hold no personal bias against
Mr. Holmberg nor am I prejudiced against him. I am unaware of any facts or circumstances resulting

6

I am uncertain that I would have discerned the notice problem since my minute entries are generally reviewed
and approved by me within two or three days of the hearing. lt would not have occurred to me that publication of
the Minute Entry would be delayed some two weeks when they are published routinely within two or three days. I
suspect that this delay may have been occasioned or exacerbated by the winter holiday.

5

from his one appearance before me or anything contained in the court's record upon which bias or
prejudice might even arise. To the contrary, I withheld imposing sanctions against him on one occasion
even though he was found to be in contempt of the trial court's orders. See August L6,2OL2 Minute
Entry. While ljoin Mr. Holmberg in wishing that the January 3, 2013 warrant had not been issued
without proper notice, its issuance does not result, in my opinion, from unprofessionalism,
incompetence, or negligence. Nor does it result from any intent to single out Mr. Holmberg for special
mistreatment by the court.
Thank you for your consideration and allowing me the opportunity to respond. lf you require further
information or additional commentary, please do not hesitate to contact me.
Sincerely,

IM
Wendy S. Morton
Commissioner, Superior Court of Arizona
Maricopa County

6
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Jennifer M. Perkins
Disciplinary Counsel (Bar #023087)
Commission on Judicial Conduct
1501 W. Washington St., Suite 229
Phoenix, AZ 85007
Telephone: (602) 452-3200
Email: JePerkins@courts.az.gov
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Case No.: 13-088
Response to Motion for
Reconsideration and Objection to
the Introduction of New Factual
Information and Evidence

14
15

Undersigned Disciplinary Counsel submits this response to Respondent

16

Commissioner Wendy Morton’s Motion for Reconsideration. Disciplinary Counsel

17
18

agrees that the public reprimand order that Respondent received should be

19

amended to correct an error. As discussed more fully below, the Commission should

20

otherwise reject Respondent’s request to significantly enlarge the factual record of

21

this case and to alter the sanction.

22
23
24
25
26
27
28

I. The Commission Should Deny the Request to Enlarge the Record.
At the outset, Disciplinary Counsel objects to Respondent’s untimely attempt
to substantially enlarge the record. Commission Rule 23(b)(1) sets forth the
procedures for a motion for reconsideration, and explicitly states, “Absent
extraordinary circumstances, the commission will only consider factual information

1

1

and evidence provided to it before the date of the disposition order.” With her

2

motion for reconsideration, Respondent submitted four exhibits and ten days later

3

(the day before the due date of this response), she submitted an additional eleven

4

“supplemental” exhibits. The exhibits related to the motion for reconsideration

5
6

comprise almost 100 extra pages.

7

Respondent’s motion for reconsideration provides no argument or explanation

8

of what “extraordinary circumstances” exist to warrant the departure from the

9
10
11
12
13
14
15
16

commission’s rule. The exhibits themselves include minute entries that are
duplicative of documents already in the record, as well as numerous documents
establishing what happened in the underlying case and related matters after the
time period at issue for this case. In other words, they are largely irrelevant to the
question of whether Respondent’s conduct between December 2012 and May 2013 in
the underlying case warrants the imposition of a reprimand.

17

Disciplinary Counsel respectfully requests that the commission deny

18

Respondent’s request to enlarge the record and thus should not consider Exhibits A

19
20

through O related to the reconsideration motion. Further, Disciplinary Counsel

21

requests that the commission preclude Respondent from relying on these Exhibits

22

or their contents during her appearance on January 31, 2014.

23

II. The Commission Should Amend, But Retain the Reprimand.

24
25

Disciplinary Counsel agrees that there is an error in the reprimand order,

26

and it should thus be amended as acknowledged further below. Respondent’s

27

request should otherwise be denied, and the reprimand retained.

28

2

1

A. Background
Procedural History

2
3

On April 18, 2013, complainant Scott Holmberg filed a judicial ethics

4

complaint against Commissioner Wendy Morton, resulting in the above-numbered

5
6

case. On May 10 and May 29, 2013, Mr. Holmberg submitted supplements to his

7

complaint. After conducting an initial investigation, including a review of the

8

relevant hearing recordings, Disciplinary Counsel requested a written response to

9
10
11
12
13
14
15
16

the complaint from Respondent. In that request, Respondent was specifically
informed, “In preparing your response, keep in mind that the commission’s initial
assessment of your conduct will rest primarily on the complaint and your response,
which should include all relevant arguments and documentation.”
(emphasis added). Respondent submitted a six-page letter in response to the
complaint on July 22, 2013, with 18 exhibits.

17

Despite the breadth of her response, Respondent failed to review the relevant

18

recordings in preparing it and thus included what Disciplinary Counsel felt was

19
20

incorrect or even misleading information. Respondent was thus given the unusual

21

opportunity of a second written response after reviewing the relevant recordings.

22

On August 16, 2013, Respondent supplemented her response in a three-page

23

clarification letter.

24
25

The commission considered Respondent’s case at its November 15, 2013,

26

meeting, and determined that her conduct warranted an informal sanction. On

27

December 13, 2013, the commission issued a public reprimand order. On January

28

3

1
2

13, 2014, Respondent submitted her written request for reconsideration.
Factual History

3

The underlying case involves an ongoing child support matter. Respondent

4

set a review hearing for December 20, 2012, and Mr. Holmberg failed to appear for

5
6

that hearing. He went to the emergency room that same morning where he was

7

treated (with morphine, among other medications) and released. Mr. Holmberg

8

submitted a handwritten request to continue the proceeding via facsimile, attaching

9
10
11
12
13
14
15
16

his emergency room documentation.
The recording of the hearing on December 20, 2012, is less than 10 minutes
long. At the beginning of the hearing, Commissioner Morton indicated that Mr.
Holmberg was on the phone and noted his continuance request, a copy of which was
in her hand. She provided a copy to Mr. Holmberg’s ex-wife, Ms. Mraovich, and
asked for an oral response to the motion. Ms. Mraovich objected to a continuance,

17

arguing that this was simply the latest in Mr. Holmberg’s history of failing to

18

appear or to meet his obligations.

19
20

Respondent reviewed the emergency room documentation out loud, paused,

21

and then stated, “I’m going to continue this matter, but it’s going to be a brief

22

continuance. [Pause] I’m going to put it on the calendar for January 3 at 9:00.”

23

Respondent did not say she “had no choice” in making this statement. Disciplinary

24
25

Counsel inferred that from the tone and context of her statement, and that

26

inference was improperly memorialized in the reprimand order. The order should be

27

amended to remove that incorrect reference.

28

4

1

Respondent went on to advise Mr. Holmberg that he must provide doctors’

2

note(s) regarding his condition, and that he must be current on his payments. At

3

this point, Respondent asked the attorney for the State about the current status of

4

payments. After receiving his representation of the status, Respondent ordered a

5
6

purge amount to be paid by the following day or an arrest warrant would issue. She

7

also explicitly stated, “We will reset this for January 3 and contempt findings are

8

made.”

9
10
11
12
13
14
15
16

Notably, Respondent believed, according to her earlier statements on the
record, that Mr. Holmberg was on the telephone. Yet at no time did she offer him an
opportunity to speak or to answer any questions related to the facts raised or the
instructions given.
The minute entry based on the December 20, 2012, review hearing correctly
states that Mr. Holmberg was not present, but does not mention his motion to

17

continue or provide any indication that those present at the hearing discussed that

18

motion. Although the minute entry is dated December 20, 2012, the electronic file

19
20

stamp clearly notes that it was not filed with the clerk until January 9, 2013.

21

The recording for January 3 was similarly brief. At the outset, Respondent

22

has a discussion with a man that appears to be the attorney representing the State,

23

who specifically references the matter as one that was “reset from two weeks ago.”

24
25

After some discussion, Respondent asks, “and the matter was reset for today?”

26

which the attorney confirms.

27

The recording reflects that there is some confusion about whether Mr.

28
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1

Holmberg was on the phone at the previous hearing, but eventually the various

2

parties and Respondent agree he was not. Nonetheless, and presumably based on

3

the minute entry of the December 20, 2012, hearing, Respondent finds that Mr.

4

Holmberg had notice of the hearing, failed to appear, and is thus in contempt of

5
6

court. She orders an arrest warrant to issue with a purge amount of $10,000. The

7

minute entry from the January 3, 2013, hearing is not electronically filed until

8

January 9, 2013.

9
10
11
12
13
14
15
16

Mr. Holmberg filed an emergency motion to quash the arrest warrant and
request for hearing on January 13, 2013. That motion included facts indicating that
Mr. Holmberg had not received notice of the January 3, 2013, hearing. On January
28, 2013, Respondent denied that request without explanation.
On February 8, 2013, Mr. Holmberg filed another motion requesting, among
other things, that the arrest warrant be quashed. In that motion he again provided

17

facts establishing that he did not have notice prior to January 3, 2013, of that

18

hearing or of the purge amount ordered at the December 20, 2012, hearing. On

19
20

February 27, 2013, Respondent denied the request, again without explanation.

21

On March 12, 2013, Mr. Holmberg filed a third pleading requesting that his

22

warrant be quashed, this time also providing notice that he had paid the purge

23

amount and attaching a copy of his recent child support payment history. On April

24
25
26
27

1, 2013, Respondent denied this request, again without explanation.
On March 19, 2013, Mr. Holmberg learned by calling the court that his
March 12, 2013, request was denied, so he filed a fourth pleading, this time a

28

6

1

motion to reconsider what would be the April 1, 2013, order. On April 2, 2013,

2

Respondent denied the motion to reconsider and noted that the court would not set

3

a hearing on any issues until Respondent resolved his arrest warrant by paying the

4

purge or surrendering himself into custody.

5
6

At the same time that he filed a complaint with the commission, Mr.

7

Holmberg also filed a special action with the Court of Appeals regarding his arrest

8

warrant. The Court of Appeals granted his request and ordered Respondent to

9
10
11
12
13
14

quash the warrant stating:
Petitioner has raised as grounds to quash the outstanding Child
Support Arrest Warrant (1) lack of adequate notice of the proceeding at
which the warrant was issued and (2) his payment of the purge
amount. Because Petitioner has shown a likelihood of success on the
merits and the prospect of irreparable harm, respondent judge shall
issue an order forthwith quashing the outstanding warrant.

15
16
17
18

On May 7, 2013, Respondent issued an order quashing the arrest warrant.
Respondent’s Initial Explanation to the Commission
In her initial response to Mr. Holmberg’s complaint, Respondent stated that

19
20

he filed his motion to continue on December 21, 2012, the day after the December

21

20, 2012, hearing. “That motion was filed too late and had no legal effect.” As noted

22

above, while the motion may not have been stamped as filed until the 21st,

23

Respondent had a copy in her hand at the hearing and it provided the basis for

24
25
26
27

resetting that hearing.
With regard to the arrest warrant, Respondent provided a lengthy
explanation of the history of the underlying case, the way that Enforcement Court

28

7

1

works, and the difficulties that attended this issue. In essence, Respondent’s

2

explanation for her failure to quash the warrant is thus: she would not review the

3

filings in the matter in closer detail until a hearing was set; she would not set a

4

hearing until the arrest warrant was dealt with by paying the purge or

5
6

surrendering into custody; Mr. Holmberg’s documentation of payments totaling over

7

$10,000 (the purge amount) insufficiently established that he had paid the purge so

8

despite his payments she could not quash the warrant.

9
10
11
12
13
14
15
16

In other words, she couldn’t quash the warrant—or, apparently, even review
the pleadings that established a due process basis for quashing the warrant—
without holding a hearing, and couldn’t set a hearing until the warrant was
satisfied or quashed.
In Respondent’s supplemental response to the commission, after reviewing
the recording, she clarified that while she did receive the faxed motion to continue

17

in time for the December 20, 2013, hearing, it was not properly or timely filed, and

18

her “addressing it at all was a courtesy.” She further acknowledges that, “Although

19
20

I initially indicated that I would be continuing the matter to another date, I

21

conducted a substantive hearing and made contempt findings[.]” In a footnoted

22

further explanation, Respondent states:

23
24
25
26
27
28

The record might be read as indicating that I was continuing the
hearing. Actually, I was thinking aloud. As a judicial officer, I had to
weight the rights of the appearing parties against the unofficial
request to continue. Although I did not articulate it on the record, it
appears it was my thought process that the balance be struck in favor
of the parties appearing when as a matter of law, no countervailing
position was before the court, however, I did give some weight to the
request by not issuing a warrant.

8

1
2
3
4
5
6

Respondent’s position is that she ultimately determined that Mr. Holmberg
was not excused from the December 20, 2012, hearing and thus she proceeded
substantively with the hearing. She concedes this is not reflected in the record in
any way, but presumes that must have been her “thought process” at the time.
B. The Basis for the Reprimand

7

The Continuance

8
9

One of the central issues in this case is whether Respondent granted a

10

continuance, but then proceeded to hold a substantive hearing in spite of that

11

ruling. As described above, everything stated on the record by the Respondent

12
13

suggests that she intended to “continue” and to “reset” the December 20, 2012,

14

hearing. Further, it is clear that the basis for her doing so was Mr. Holmberg’s

15

motion to continue, which included documentation of an emergency room visit. Even

16

the State’s attorney appeared to understand that this is what happened based on

17
18
19
20
21
22
23
24
25

his later description of the hearing being “reset.” Respondent’s post hoc
rationalization of what occurred at the December 20, 2012, hearing is just that: an
after the fact, plausible explanation of what could have happened that finds no
actual support in the record.
Rule 2.16 of the Code of Judicial Conduct (Code) requires judges to “cooperate
and be candid and honest” with the commission. The purpose of this rule is to
“instill[] confidence in judges’ commitment to the integrity of the judicial system

26
27

and the protection of the public.” Rule 2.16, comment 1. Judges are, of course,

28

entitled to defend themselves against allegations of ethical misconduct and it is not

9

1

expected that they will admit or acknowledge misconduct where none occurred. Full

2

compliance with both the spirit and the letter of this rule, however, requires that

3

judges not seek to rely on semantics or inscrutable technicalities to explain away

4

conduct after the fact. Rather, a judge faced with evidence of an error should be

5
6

expected to acknowledge such errors and make appropriate efforts to avoid such

7

errors in the future. Indeed, that type of response is itself a basis for mitigation. See

8

Commission Rule 19(f).

9
10
11
12
13

Respondent’s explanation of the continuance issue is plausible in general, but
is not reasonable based on the recordings of the proceedings at issue. As such, her
responses to the commission up to and including her motion for reconsideration
constitute a lack of candor to the commission in violation of Rule 2.16.

14
15
16

The Arrest Warrant
The child support arrest warrant issued against Mr. Holmberg was

17

ultimately quashed on two bases: (1) lack of notice, and (2) payment of his purge

18

amount. The requirement that an individual have notice and an opportunity to be

19
20

heard before the issuance of a warrant is the bedrock constitutional principle of due

21

process. The court’s own records establish that he lacked proper notice of the

22

January 3, 2013, hearing at which his arrest warrant issued. Respondent’s failure

23

to acknowledge this basis alone for quashing the warrant despite the four

24
25
26
27

opportunities granted her by Mr. Holmberg’s pleadings is troubling.
More troubling was her explanation to the commission: she could not have
known about that basis because she would only have reviewed the pleadings in

28

10

1

detail if a hearing was set. This suggests that Respondent issued perfunctory

2

denials of all of Mr. Holmberg’s requests to quash the warrant without

3

substantively reviewing the pleadings.

4

The secondary basis for quashing the warrant—that he had paid the purge

5
6

amount—is also troubling, though less so. Respondent argues that she did not

7

quash the warrant because the attorney for the State did not support the assertion

8

that Mr. Holmberg had met his purge requirement nor did the State’s attorney

9
10
11
12
13
14
15
16

affirmatively support quashing based on the lack of notice. Respondent thus
appears to suggest the State’s position on whether to quash the warrant was
decisive. While the State’s position is no doubt strongly persuasive, it would be
improper for Respondent to cede her authority to make this decision. She set a
purge amount of $10,000 and Mr. Holmberg submitted documentation of payments
totaling more than that amount. While there might be some question as to whether

17

he was fully caught up on his child support, it seems odd that this was insufficient

18

to quash the warrant specifically to enable the court to set a hearing to determine

19
20

the status of the case based on the most recent payments.

21

Instead, Respondent’s failure to review the pleadings in detail and take

22

appropriate action left an active but improperly issued arrest warrant in place for

23

several months. As described in the reprimand order, Respondent’s explanation of

24
25

why she did so is specious. Thus, her conduct violated both Rules 1.2 (requiring

26

judges to act at all times in a way that promotes confidence in the judiciary) and 2.2

27

(requiring judges to uphold and apply the law) of the Code.

28
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1

C. Factors Supporting a Sanction

2

The Scope section of the Code sets forth several factors for the commission to

3

consider in determining whether a sanction is appropriate in a particular case. On

4

balance, those factors support the issuance of the reprimand in this case.

5
6

1. Seriousness of the Transgressions – The commission’s work depends

7

heavily on the candor and forthrightness of judges asked to provide information or

8

responses to complaints. Any failure to fully comply with this rule is of the utmost

9
10
11
12
13
14
15
16

seriousness, as the noted in the Annotated Model Code of Judicial Conduct: “the
need for a judge’s cooperation in the disciplinary process is paramount.” Ann. Model
Code of Jud. Conduct, Rule 2.16 at p. 327, Comparison to 1990 Code (noting that
this rule and its comments were newly added in the 2007 Code). Respondent’s
violation of Rule 2.16 is thus quite serious. Similarly, though, her conduct in
repeatedly denying properly substantiated requests to quash an arrest warrant

17

without explanation and without (apparently) sufficiently reviewing the pleadings

18

to recognize that the warrant was improperly issued is also serious. This factor thus

19
20
21

weighs in support of the reprimand.
2. Facts

and

Circumstances

that

Existed

at

the

Time

of

the

22

Transgression – The underlying case is a difficult one, and Mr. Holmberg (based on

23

the limited information available to Disciplinary Counsel) appears to be a father

24
25

who consistently fails to appear in court and consistently fails to pay child support

26

unless an arrest warrant is issued. Respondent’s docket is also a difficult and very

27

busy one. Finally, the lack of notice that occurred in this case happened because of

28

12

1

an administrative delay in electronically docketing the minute entries. That failure

2

is not attributable to Respondent. This factor weighs against a sanction.

3

3. Extent of Any Pattern of Improper Activity or Previous Violations –

4

arguably, the continuing nature of the issues related to the arrest warrant could be

5
6

considered a pattern of improper activity. Nonetheless, Disciplinary Counsel

7

believes there is insufficient evidence to support finding a pattern of improper

8

activity. Respondent has no prior sanctions or violations. This factor weighs against

9
10
11
12
13
14
15
16

a sanction.
4. The Effect of the Improper Activity Upon the Judicial System or
Others – There is no doubt that Respondent’s conduct had a substantial impact on
Mr. Holmberg, and also resulted in overall delays to the case which impacted Ms.
Mraovich. However unsympathetic Mr. Holmberg may be as a litigant, he is entitled
to minimum standards of treatment. Beyond the instant case, however, this is

17

exactly the sort of factual scenario that erodes public confidence in the judiciary: a

18

man is subject to a pending arrest warrant for months that should never have been

19
20

issued; his numerous attempts to be heard appear to be ignored; his purge amount

21

payment of $10,000 has no apparent effect; and he is forced to pursue appellate

22

relief. This factor weighs in favor of the reprimand.

23

While there are factors on both sides, and this is a close case, Disciplinary

24
25

Counsel argues that the seriousness of the transgressions and the adverse impact

26

Commissioner Morton’s conduct has had on the public’s confidence in the judiciary

27

outweigh the other factors. The commission should keep in place the reprimand,

28

13

1
2

amended as described above.
D. The Only Available Sanction is a Reprimand.

3

Respondent requests that the commission either dismiss her case or

4

impose a lesser sanction than an informal reprimand. There is no lesser sanction

5
6

available to the Commission. The only informal sanction available is a public

7

reprimand. Commission Rule 17 regarding Informal Sanctions explains the

8

reprimand. The rule, in subpart (b), also notes that the Commission “may take any

9
10
11
12
13
14
15
16

other informal action consistent with these rules” such as directing counseling,
education, or similar activities. The Commission has consistently interpreted this
provision to be read in conjunction with subpart (a) such that the Commission does
not reach these additional options without having imposed the reprimand set forth
in subpart (a).
Commission Rule 18, which sets forth the formal sanctions available in

17

judicial misconduct proceedings, is instructive on this issue. The Arizona

18

Constitution specifies only four specific types of formal sanctions: retirement,

19
20

censure, suspension, or removal. Ariz. Const. Art. 6.1, sec. 4. Subpart (e) to Rule 18,

21

however, sets forth “other formal sanctions” similar to subpart (b) in Rule 17.

22

Interpreting the Commission’s rules as consistent with the Constitution, the

23

Commission reads both Rule 17(b) and 18(e) as providing the authority to impose

24
25

additional conditions to the sanction imposed in either formal or informal cases. In

26

other words, these are not stand-alone sanctions, but rather provisions that may be

27

added to a sanction.

28

14

1
2
3
4

In short, as noted above, there is no lesser sanction than a reprimand that
the Commission may impose and a dismissal is inappropriate in this case.
III.

Conclusion

Disciplinary Counsel respectfully requests that the commission grant in part

5
6

and deny in part Respondent’s motion. The commission should grant the motion for

7

purposes of the amendment described above, and should otherwise deny the motion,

8

including the request to expand the record.

9
10

Dated this 24th day of January, 2014.
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COMMISSION ON JUDICIAL CONDUCT
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13

s/ Jennifer M. Perkins
Jennifer M. Perkins
Disciplinary Counsel
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