State of Arizona

COMMISSION ON JUDICIAL CONDUCT

Disposition of Complaint 21-188

Judge:

Complainant:

ORDER

The Complainant alleged that a pro tem justice of the peace was not
1mpartial, had poor demeanor, and should have recused earlier in the proceedings.

The role of the Commission on Judicial Conduct is to impartially determine
whether a judicial officer has engaged in conduct that violates the Arizona Code of
Judicial Conduct or Article 6.1 of the Arizona Constitution. There must be clear and
convincing evidence of such a violation in order for the Commission to take
disciplinary action against a judicial officer.

After review, the Commission found that the judicial officer permitted ex
parte communications and did not allow a party to be heard on a matter. While this
was improper under Rules 1.2, 2.6(A), and 2.9(A) of the Code of Judicial Conduct,
the Scope Section of the Code provides that not every transgression will result in
the imposition of discipline. The Commission decided, after considering all the facts
and circumstances, to dismiss the Complaint pursuant to Commission Rules 16(b)
and 23(a), but to issue a warning letter to the judicial officer reminding him of his
obligations to not initiate, permit, or consider ex parte communications as well as to
ensure the litigants’ right to be heard.

Dated: January 26, 2022
FOR THE COMMISSION

/s/ Louis Frank Dominguez
Hon. Louis Frank Dominguez
Commission Chair

Copies of this order were distributed to all
appropriate persons on January 26, 2022.



21-188

JUDICIAL CONDUCT COMPLAINT
AGAINST JUDGE '
FILED 7

I will preface this complaint by saying, I appreciate the ability to complain about , due
to the extremely poor job this Judge did in handling our garnishment case. That said, I do so with
much reluctance and trepidation. I fear reprisal and retaliatory adverse rulings on my future court
appearances. It will not be OK for the Court judges to say “

". And you won't/can't fix a Judge's errors, so, frankly, «
»”

I'have much to lose and nothing to gain by filing this complaint. But here I go, doing it anyway.

Judge * (hereinafter “the Judge™) is in violation of the following Rules (from Arizona
Code of Judicial Conduct, TR

* Rule 2.2, Impartiality and Fairness
* Rule 2.5, Competence, Diligence, and Cooperation
* Rule 2.11, Disqualification

[ am going to attach several documents and the oral record for your review. I'm not going spend hours
sorting through everything for you. 1 am simply going to bullet-list and brief my allegations, and let
you consider them in the context of the attachments.

Allegations:

I~ The Judge was not fair and impartial. In totality, I concluded that he was acting as an advocate
for the defendant/garnishee (we are the plaintiffs/creditors). We fully complied with all aspects
of the garishment process. The garnishee complied with zero elements of the process.
Nonetheless, the Judge entirely and erroncously ruled in the Garnishee's favor, while nothing
was done in our favor. Examples:

© Atthe show cause/default judgment hearing, the Garnishee, who was required
to attend and to show cause for his non-compliance with the law (that person being
! of a local franchisee), in fact, did not.

He sent his daughter in his place. She is not the Garnishee or the Garnishee's attorney.
Therefore, she had no standing. Nonetheless, the J udge swore her in, took her
testimony, and used it to craft a decision adverse to us.

© The Judge ruled that our legal service on the Garnishee was insufficient, because we
served the Garnishee's general manager (which our service agent did at the Garnishee's
direction) rather than the statutory agent (who coincidentally is also the Garnishee). The
Judge said that we must serve the statutory agent. That is incorrect. The civil procedure
rules specify several categories of individuals that can be served at a corporation. The
universe of case law validates service can be effected on many corporate entities, it does
not have to be the statutory agent. Furthermore, Courts are to presume that service is
legal and sufficient unless a defendant raises the issue. I should not have to justify
myself or to fight with the Judge, and in essence * ”, on this element.












corporation). Here are some relevant excerpts from the case's “insufficient service of process”
discussion:

1o satisfy constitutional requirements, notice must be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunily fo present their objections. Actual receipt of notice is not necessary.

Service on a corporation may be accomplished “by deliverin g a copy of the summons and of the
complaint to an officer, a managing or general agent, or an y other agent authorized by appointment
or law (o receive service of process.” The law is clear that “the party on whose behalf service is made
has the burden of establishing its validity when challenged. "

Delivering a summons and complaint to a corporate representative who is not an officer, a managing
or general agent, or an agent authorized to accept service fails to satisfy the requirements (for
example, finding insufficient service of process on a corporation when summons and complaint were
left at receptionist’s desk, or on a public university when mail room clerk signed for a Federal Express
package not addressed to an officer or agent of the university).

A plaintiff bears the burden of showing that “the process server had cause to believe that the party
was authorized 1o receive service.” Service of process was properly effected when a secretary looked
al the summons and complaint and inaccurately stated she was authorized to accepl the documents
before the process server served her (“Plaintiff should not be penalized for the purportedly inaccurate
representation by one of [defendant's] employees”, finding service of process sufficient when a
corporale secretary inaccurately stated she was authorized to accept service on defendant's behal).

A plaintiff must use “due diligence before service of process to determine the proper agent and (o
conform to the requiremenis of the rule (noting that timely calls to corporate headquarters or the
Secretary of State to inquire as to the proper agent for service of process could indicate due
diligence); A process server should, at the very least, ask who is authorized to accepl service of
process.

With regard to the meaning of “managing or general agent”, these terms have been extensively tested in
federal cases. Here are some relevant passages (source: https://casetext.com/case/sullivan-realty-v-
syart-corp):

The phrase “managing or general agent” is used in a majority of the states and has been interpreted
in many federal cases. In the 1893 case of Taylor v. Granite State Provident Assn.. the Court of
Appeals undertook to define the term "managing agent” as used in the laws governing civil practice
and adopted the distinction known to the common law as stated above, namely, that "[a] managing
agent must be some person invested by the corporation with general powers involving the exercise of
Jjudgment and discretion" as distinguished from a mere employee "who acts in an inferior capacity
and under the direction and control of superior authority, both in regard to the extent of his duty and
the manner of executing it" .

In analyzing the Federal cases, it is important to note that at common law the actual authority of a
person to act as the agent of another could be created in one of two ways, either expressly by written
or spoken words, or impliedly, from written or spoken words, or from other conduct of the principal
which, reasonably interpreted, causes the agent to believe that the principal desires him to so act on
the principal's account, through appointment.



THE COMMISSION’S POLICY IS
TO POST ONLY THE FIRST FIVE
PAGES OF ANY DISMISSED
COMPLAINT ON ITS WEBSITE.

FOR ACCESS TO THE
REMAINDER OF THE
COMPLAINT IN THIS MATTER,
PLEASE MAKE YOUR REQUEST
IN WRITING TO THE
COMMISSION ON JUDICIAL
CONDUCT AND REFERENCE
THE COMMISSION CASE
NUMBER IN YOUR REQUEST.





