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The Complainant alleged a superior court judge failed to follow the law when
she decided and denied a request for injunctive relief in a civil case.

The role of the Commission on Judicial Conduct is to impartially determine
whether a judicial officer has engaged in conduct that violates the Arizona Code of
Judicial Conduct or Article 6.1 of the Arizona Constitution. There must be clear and
convincing evidence of such a violation in order for the Commission to take
disciplinary action against a judicial officer.

The Commission does not have jurisdiction to overturn, amend, or remand a
judicial officer’s legal rulings. The Commission reviewed all relevant available
information and concluded there was not clear and convincing evidence of ethical
misconduct in this matter. The complaint is therefore dismissed pursuant to
Commission Rules 16(a) and 23(a).

Commission members Denise K. Aguilar and Michael J. Brown did not
participate in the consideration of this matter.

Copies of this order were distributed to all
appropriate persons on April 20, 2023.
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statutory framework, as well as relevant case law. The Court therefore enters the following
findings of fact, conclusions of law, and ruling:

The parties in this case own parcels of land that are part of a well agreement and right-of-

way easement. Plaintiff is the named defendant in (the “underlying case”), and
Defendants in this case ( and ) are
the plaintiffs in that case. Defendants filed the underlying case in justice court in :
and the case was transferred to County Superior Court in . Aftera
minute entry issued by the judge in the underlying case, Defendant recorded a

Notice of Lis Pendens regarding the underlying case. The recordation occurred in

Plaintiff then initiated this lawsuit. This case was originally assigned to the same Division
assigned to the underlying case, but it was transferred to undersigned upon the filing of a notice
of change of judge as of right.

In this case, Plaintiff challenges the Notice of Lis Pendens that was filed under A.R.S. §
33-420. Before considering that statute, however, the Court considers A.R.S. § 12-1191,
Arizona’s lis pendens statute. A.R.S. § 12-1191(A) provides in pertinent part:

In an action affecting title to real property, the plaintiff at the time of filing the
complaint, or thereafter, and the defendant at the time of filing the defendant’s
pleading when affirmative relief is claimed in such pleading, or thereafter, may file
in the office of the recorder of the county in which the property is situated a notice
of the pendency of the action or defense.

The lis pendens statute is designed to give notice of claims to those with an interest in
real property whose interest may be affected by the outcome of the litigation. Evergreen West,
Inc. v. Boyd, 167 Ariz. 614, 620 (App. 1991). “In order to prevail in a statutory special action to
remove a lis pendens, the plaintiff must establish that the defendant 1) has caused to be recorded
a document, 2) in which he claims an interest in, or a lien or encumbrance against, real property,
3) which is forged, groundless, contains a material misstatement or false claim or is otherwise
invalid.” Id. at 619.

“The crucial question, in determining the propriety of a /is pendens, is whether the
underlying action “affect[s] title to real property.”” Farris v. Advantage Capital Corp., 217 Ariz.
1,2 (2007). “[A] lis pendens is not a tool for a litigant to secure a potential money judgment by
tying up a debtor’s real property.” Id. at 3. Thus, in an action on a debt where no relief
concerning the title to real property is sought, a /is pendens is not appropriate. See id. (citing
Mammoth Cave Prod. Credit Ass'n v. Gross, 141 Ariz. 389, 392 (App. 1984)).
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However, the statute is not limited to actions directly affecting a fee simple title to real
property. Coventry Homes, Inc. v. Scottscom P’ship, 155 Ariz. 215, 218 (App. 1987). For
example, an action to impose an equitable lien on real property is an action affecting title to
property. Coventry Homes, 155 Ariz. at 218. But merely asking the Court to impose a lien on
real property is not enough to make an action one that affects title to real property; rather, there
must be some basis to conclude that a lien would be imposed on the property. See Santa Fe
Ridge Homeowners Ass’n, 219 Ariz. at 397 (citing id. at 218-19).

“[A] lawsuit affects a right incident to title if any judgment would expand, restrict, or
burden a property owner’s rights as bestowed by virtue of that title.” Santa Fe Ridge
Homeowners Ass'n v. Bartschi, 219 Ariz. 391, 396 (App. 2008) (citing Hatch Cos. Contracting,
Inc. v. Ariz. Bank, 170 Ariz. 553, 558 (App. 1991)). The trial court need only find “some basis”
for concluding that the action affects title to real property. Evergreen, 167 Ariz. at 620.

Like some the cases discussed above, the underlying case ( ) includes a
breach of contract claim and seeks monetary damages, and it seeks to place a lien on Plaintiff’s
property. Unlike in the cases discussed above, however, the underlying matter seeks forfeiture
of the property’s important water rights. Specifically, the underlying matter seeks “forfeiture of
| Plaintiff’s] interest in the shared Well,” with Plaintiff’s “line to the Well ... to be permanently
capped.” Ex. 14 (Amended Complaint in ). The interest in the shared well
derives from the well agreement and easement that is attached to Plaintiff’s property. The right
to the well, which supplies water to the property, is a right incident to title in the property. Any
judgment in the underlying matter “would expand, restrict, or burden a property owner’s rights
as bestowed by virtue of” title in the property currently owed by Plaintiff. See Santa Fe Ridge
Homeowners Ass’n, 219 Ariz. at 396. Thus, this case is distinguishable from Farris and
Mammoth Cave; had Defendants only sought a money judgment in the underlying case, those
cases would be directly on point. But Defendants did not only seek a money judgment. They
sought to terminate the interest in the well that runs with Plaintiff’s land.! And again, the Court
returns to the purpose of a lis pendens — to give constructive notice to interested parties of
litigation that may affect title to the property. See A.R.S. § 12-1191(B); Farris, 217 Ariz. at 1.

After carefully considering the facts of this case and the applicable law, the Court
concludes that the underlying action ( ) is an action “affecting title.” The Court
therefore continues with the analysis under A.R.S. § 33-420.

First, A.R.S. § 33-420(A) provides:

! Per the operative Covenants, Conditions and Restrictions in this case, easements run with Plaintiff’s

property.
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